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Newman  (60  Md.  584),  752. 
Spirey  y.  SUte  (26  Ala.  90),  doubted  ;  Henderson  t.  SUte  (70  Ala.  28),  73. 
SUte  y.  Babcock  (1  Conn.       ),  denied :  SUte  v.  Powers  (10  Oreg.  145).  189. 
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TransporUtion  Co.  y.  Downer  (11  Wall.  129).  denied  ;  Cliicago.  etc..  R.  0>.  y. 
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In  an  aetkm  of  itown  for  logs  wUlfallj  eat  bj  the  dof endant  on  the  pltlntttPt 
had,  the  meMun  of  daniAgea  ii  the  valae  of  the  logs  at  the  time  and  plaee 
of  eoDTerakm,  with  interest.* 

rOVER.     The  head-note  and  opinion  show  the  facts.    The 
plaintiff  had  judgment  below. 

W.  A.  BlaufU,  for  appeUant 

John  G.  Av0ry  and  John  A.  ffendersony  for  appellee. 

Sa^kdall,  0.  J.  [Omitting  minor  considerations.]  The  offer 
of  the  defendant  to  prove  the  yalae  of  the  standing  trees  as  the 
messare  of  damages  for  the  conyersion  waf.  properly  rejected, 
because  the  action  was  brought  to  recover  the  value  of  the  logs 
taken  away  and  not  for  the  trespass  in  cutting  them  down.  And 
the  offer  of  the  defendant  to  prove  the  value  of  logs  at  some  other 

*8ed  2VttIeT.  Whiu  (46]flcfa.  4tt>,  41  Am.  Bep.  175. 
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place  to  which  he  had  removed  them  was  properly  rejected  becaiiM 
plaintiff  was  entitled  to  the  valae  at  the  time  and  place  of  conyeraioii. 
The  counsel  of  the  respectiye  parties  agree  that  ^  the  measure  of 
damaiges  is  the  value  of  the  thing  converted  at  the  time  of  oonTer- 


sion." 


Defendant's  counsel  cites  the  case  of  Weymouth  v.  Chicago  d  JV. 
W.  Ry  (Jo,y  deciding  that  where  wood  was  piled  on  defendant's 
land  for  the  purpose  of,  selling  it  to  defendant  and  was  taken  away 
by  mistake  by  defendant  before  the  sale  was  completed,  the  measure 
of  damages  was  the  value  of  the  wood  where  plaintiff  had  deposited 
it,  and  not  at  the  place  to  which  defendant  had  carried  it  and 
mingled  it  with  other  wood  so  that  its  identity  was  lost.  This 
was  upon  the  ground  stated,  that  '*  where  the  owner  waives  the 
right  to  reclaim  the  property  itself  and  sues  for  damages,  the  diffi 
culty  of  separating  the  enhanced  value  from  the  original  value  no 
longer  exists.  It  is  then  entirely  practicable  to  give  the  owner  the 
entire  Value  that  was  taken."  The  court  held  that  in  trover,  where 
the  property  was  taken  by  mistake,  the  rule  of  damages  should  be 
the  value  where  first  taken.  The  court  cites  approvingly  the  case 
of  Curtis  V.  Orocdy  6  Johns.  168,  where  plaintiff  had  trespassed 
upon  defendant's  land  and  manufactured  his  timber  into  coal,  which 
remained  upon  the  land.  The  trespasser  sued  the  owner  of  the 
land  for  the  coal,  and  it  was  held  that  he  had  no  cause  of  action, 
for  the  coal  belonged  to  the  owner  of  the  timber  out  of  which  it 
was  made.  '^  For  it  is  conceded  by  all  the  cases  that  a  wrong-doer 
cannot,  by  bestowing  labor  upon  the  property  of  another,  which  he 
has  tortiously  taken,  thereby  divest  the  title  of  the  original  owner, 
but  the  latter  may  retake  it  in  whatever  form,  so  long  as  its  identity 
can  be  established.  And  in  determining  the  question  of  recaption 
the  law  must  allow  the  owner  to  retake  the  property,  or  it  must 
hold  that  he  has  lost  his  right  by  the  wrongful  act  of  another.  If 
retaken  at  all  it  must  be  taken  as  found,  though  enhanced  in  value 
by  the  trespasser.  It  cannot  be  restored  to  its  original  condition. 
The  law  therefore  being  obliged  to  say  either  that  the  Avrong-doer 
shall  lose  his  labor,  or  the  owner  lose  the  right  to  take  his  property 
wherever  he  may  find  it,  very  properly  decides  in  favor  of  the  latter." 

This  case  comes  far  short  of  establishing  the  rule  contended  for, 
that  this  defendant  is  liable  only  for  the  v^ue  of  the  standing  trees, 
and  that  he  ought  not  to  be  made  to  pay  for  the  enhanced  value 
consequent  upon  his  labor  in  converting  plaintiff's  trees  into  timber 
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nppn  plaintiff's  premiaeB.  The  difficulty  is  that  a  trespasser  canaot 
by  conyerting  the  trees  of  another  into  timber  on  the  premises 
claim  any  property  in  the  timber,  because  he  is  a  trespasser  and  the 
property  in  the  timber  remains  in  the  owner. 

Defendant's  counsel  also  cites  Single  t.  Schneider y  30  Wis.  57 
(repleyin),  in  which  it  is  held  that  where  logs  are  knowingly  and 
wiUfnlly  cut  by  one  man  from  the  land  of  another,  the  value  of  the 
logs  cat  will  be  the  ordinary  measure  of  damages.  In  that  case  the 
defendant  had  manufactured  the  logs  into  boards,  and  the  court  said 
that  the  plaintiff  could  not  recover  the  value  of  the  boards.  This 
decision  is  in  conflict  with  the  uniform  ruling  of  other  courts,  which 
hold  that  the  property  has  not  changed  ownership  by  the  wrongful 
act  of  one  who  has  taken  possession  of  it  without  the  consent  of  the 
owner.  It  was  expressly  condemned  in  Ifesbit  v.  8t.  Paul  Lumber 
Cb.,  %1  Minn.  491,  where  the  court  says  that  the  decision  in  Single 
V.  S^neider  was  *'  at  variance  not  only  with  every  adjudication  on 
the  point,  but  with  principle  ;  for  the  wrong-doer  can  be  permitted 
to  retain  a  part  of  the  value,  only  on  the  ground  that  he  has  a 
property  in  the  chattel  to  the  extent  of  that  part  of  the  value  that 
he  is  allowed  to  retain."  The  rule  is  stated  in  Sihbury  v.  McChon^ 
3  N.T.  379:  ''If  the  wrong-doer  sell  the  chattel  to  an  honest 
purchaser  having  no  notice  of  the  fraud  by  which  it  was  acquired, 
the  purchaser  obtains  no  title  from  the  trespasser,  because  the 
trespasser  has  none  to  give.  The  owner  of  the  material  may  still 
retake  it  in  its  improved  state,  or  he  may  recover  its  improved  value. 
The  right  to  the  improved  valixe  is  a  consequence  of  the  continued 
ownership.  It  would  be  absurd  to  say  that  the  original  owner  may 
retake  the  thing  by  an  action  of  replevin,  in  its  improved  state,  and 
that  he  may  not,  if  put  to  his  action  of  trespass  or  trover,  recover 
its  improved  value  in  damages." 

In  Moody  v.  Caulh^  14  Fla.  50,  cited  by  appellant,  it  was  held 
that  the  measure  of  damages  in  trover  where  the  property  con- 
verted was  ordinary  merchandise  and  the  like  perishable  property, 
the  subject  of  traffic,  the  rule  of  damages  was  the  value  of  the 
property  at  the  time  of  conversion  with  interest,  and  not  the  highest 
price  between  the  time  of  conversion  and  the  trial  with  interest,  as 
was  charged  to  the  jury  at  the  circuit.  In  other  words,  the  rule 
we  adopted  gave  the  plaintiff  compensation  for  his  loss  at  the  time 
of  the  conversion  and  interest,  whether  the  conversion  was  fixed  by 
the  unlawful  taking  or  by  a  refusal  to  deliver  on  demand  made. 
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The  same  rule  was  enforced  in  Robinson  y.  Hartndge,  13  Fla. 
501,  516. 

In  neither  case  is  there  an  intimation  that  the  plaintifF  is  not 
entitled  to  any  enhanced  yalae  produced  by  the  conduct  of  the 
wrong-doer  prior  to  the  actual  remoyal  of  the  property  from  the 
owner's  possession. 

The  claim  made  by  the  plaintiff  here  is  for  the  value  of  the  logs 
at  the  time  of  their  removal  from  his  premises,  and  that  is  the  oon- 
yersion  complained  of.  It  cannot  be  disputed  that  he  had  a  right 
to  the  possession  of  the  logs  at  least  until  they  were  taken  away, 
and  the  authorities  say  he  could  reclaim  the  property  even  after 
their  removal  to  any  other  place,  because  they  were  still  his  property. 
The  argument  of  counsel  for  defendant  is  that  the  plaintiff  ought 
not  to  profit  by  the  labor  of  the  defendant  in  making  the  property 
more  valuable  —  in  converting  trees  into  timber  —  but  the  answer 
is  that  the  defendant  acted  wrongfully,  whereby  he  lost  his  labor, 
and  though  the  timber  is  more  valuable  than  standing  trees,  yet  the 
timber  belongs  to  the  owner  of  the  trees  and  not  to  the  trespasser. 

There  are  a  few  cases  where  courts  have  modified  the  rule  of 
damages  in  trespass  and  trover  and  confined  them  to  the  actual 
damage  sustained  by  the  cutting  of  trees,  but  they  are  rather 
exceptions  to  the  general  rule,  and  are  generally  cases  of  innocent 
mistake  or  the  suit  is  against  an  innocent  purchaser  after  conver- 
sion, or  where  the  article  converted  has  been  manufactured  into 
other  forms  of  merchandise.  None  of  these  cases  apply  to  the 
facts  before  us. 

The  plaintiff  here  makes  no  claim  for  any  value  added  to  the  logs 
after  they  were  taken  from  his  possession,  but  only  for  their  value 
while  lying  in  the  water  upon  and  adjoining  his  land.  No  exemplary 
damages  were  asked  or  awarded. 

'  The  charge  of  the  court  that  the  conversion  was  complete  only 
when  the  logs  were  removed  from  plaintiff's  land,  and  that  the 
plaintiff  was  entitled  to  recover  the  value  at  the  time  and  place  of 
removal  by  the  defendant,  with  interest,  if  the  logs  were  shown  to 
have  been  removed  from  the  plaintiff's  land  by  the  defendant,  is 
strictly  in  accord  with  the  rule  of  law  laid  down  by  this  court  and 
by  all  other  courts,  as  we  understand  them,  with  the  exception 
mentioned  of  the  few  cases  where  courts  modified  the  rule  in 
favor  of  innocent  purchasers  after  conversion  and  cases  of  innocent 
mistakef.  :j 
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It  foUowB  that  the  ruling  of  the  judge  in  excluding  testimony  aa 
to  the  yalue  of  the  standing  trees  and  the  expense  of  cutting  and 
hauling  to  the  water^  and  the  value  of  the  logs  at  the  plaoe  to 
which  they  had  heen  towed  by  defendant's  boat  after  leaying 
phuntifPs  possession^  was  not  erroneous.  This  ruling  is  in  precise 
accord  with  the  argument  of  appellant's  counsel  that  the  value  at 
the  time  of  the  actual  conversion,  and  not  the  value  at  a  subsequent 
time  or  at  another  place,  is  the  true  guide.  The  value  of  the  logs 
when  taken  from  the  plaintiff's  possession  was  the  measure  given 
to  the  jury,  and  we  find  no  case  where  a  rule  more  favorable  to 
the  defendant  has  been  given  upon  facts  similar  to  those  in  the 
present  case. 

The  defendant  claims  that  if  he  was  a  trespasser  at  aU  he  was  an 
innocent  one;  that  he  believed  the  property  was  his  own,  and 
there  is  no  element  of  willfulness  or  malice.  But  before  he  removed 
the  logs  he  was  notified  by  plaintiff's  agent  in  possession  that  the 
hnd  belonged  to  plaintiff,  and  he  continued  the  cutting,  and 
moved  aU  the  logs  after  .this  notice. 

The  judgment  is  affirmed. 

JudgmnU  afflmmL 


OiTT  OF  Jaoksokvilli  V.  Dbsw. 

a»Fla.lOS.) 

Adtfia  liable  to  a  dtiaen  for  an  iigory  Biutaliied  in  oonsequenoe  of  the 
defeetiTenefls  of  a  bridge  forming  pari  of  a  public  street,  althoogh  it  was  at 
the  time  in  proeeas  of  repair  by  an  independent  contractor.* 

ACTION  for  injuries  to  personal  property  by  negligence.     The 
head-note  and  opinion  show  the  point    The  pbuntiffs  had 
judgment  below. 

John  B,  Hariridge,  for  plaintiff  in  error. 

Drmo,  for  defendant  in  error. 


Vak  Valkbkbuboh,  J.    In  May,  1881,  Oolumbus  Drew,  Jr., 
brought  his  action  against  the  oily  of  Jacksonville  for  damages 

•ToMuneeffeckt  WUmmr.CUyf^  fTAcelin^  (19  W.  Va.  8a»,  tt  Am.  Rap.  780. 
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mcarred  by  him  by  reason  of  a  defectiye  bridge  over  Hogan's  creek 
in  the  said  city,  which  defendant  was  bound  to  keep  in  repair, 
claiming  damages  in  the  sum  of  9500.  Defendant  pleaded 
not  guilty,  and  the  plaintiff  duly  replied.  Subsequently  and  in 
November,  A.  D.  1881,  the  defendant,  by  leaye  of  the  court, 
Itled  another  plea,  alleging  that  the  said  Hogan's  creek  bridge  was 
being  repaired  under  an  independent  contract  with  the  trustees  of 
the  sanitary  improvement  bonds  of  the  said  city,  a  separate  and 
independent  body,  by  one  J.  G.  Cloud,  an  independent,  competent 
and  skilled  workman ;  and  that  said  contract  did  not  require  the 
performance  of  work  intrinsically  dangerous  ;  and  that  said  con- 
tract was  not  under  the  control  or  subject  to  the  management  or 
direction  of  defendant ;  and  that  defendant  had  no  control  as  to  the 
manner  in  which  said  contractor  did  his  work,  or  in  the  selection  of 
his  employees,  and  could  neither  engage  or  discharge  any  workman, 
and  was  not  the  immediate  supervisor  of  the  contractors  or  those 
persons  engaged  in  the  work. 

To  this  second  plea  the  plaintiff  demurred,  and  the  demurrer 
was  sustained  and  the  plea  overruled.  The  defendant  thereupon 
excepted.  On  the  13th  of  December,  A.  D.  1881,  the  cause 
was  tried  by  a  jury,  who  found  a  verdict  for  the  plaintiff  for  $300 
damages,  besides  costs.  On  the  same  day  a  motion  for  a 
new  trial  was  made  and  denied  by  the  court  On  the  same  day 
the  plaintifPs  attorney  entered  a  remittitur  for  the  sum  of  $50 
on  the  said  judgment.  The  defendant  brought  its  writ  of  error 
and  assigns  the  following  ground  : 

**  The  court  erred  in  sustaining  the  demurrer  of  Oolumbus.  Drew, 
Jr.,  defendant  in  error,  to  the  second  plea  of  the  city  of  Jackson- 
ville, plaintiff  in  error." 

The  demurrer  admits  the  truth  of  this  plea.  The  only  question 
presented  by  this  appeal  is  whether  the  city  of  Jacksonville,  under 
the  circumstances  as  presented  in  the  second  plea  so  stricken  out  on 
demurrer,  is  liable  in  damages  to  the  defendant  in  error  for  injuries 
received  by  reason  of  the  dilapidated  condition  of  Hogan's  street 
bridge.  The  city,  by  the  «general  act  of  incorporation,  is  invested 
with  the  control  and  regulation  of  the  streets,  lanes,  alleys,  bridges, 
ferries,  etc.,  within  its  boundaries,  but  they  seek  to  evade  their 
liability  in  this  case  by  alleging  that  '^  the  trustees  of  the  sanitary 
improvement  bonds  of  the  city,  a  separate  and  independent  body/* 
made  a  contract  for  the  repair  of  the  Hogan's  creek  bridge,  with 
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one  J.  G.  Oloud,  over  whom  the  said  city  had  no  control.     This  in- 
dependent body,    "the  trustees   of  the   sanitary    improyement 
bonds,"  is  probably  a  body  consisting  of  bitizens  of  the  city  of 
Jacksonville,   appointed  by  the  common  council  of  said  city,  and 
their  duties  and  powers  established  and  defined  by  the  ordinances 
of  the  municipality,  as  we  find  no  general  law  creating  such  body. 
In  other  words,  they  must  be  the  creatures  of  and  subject  to  the 
control  of  the  corporation.     They  must  derive  their  power  and  au- 
thority from  the  city  of  Jacksonville,  and  if  so,  they  are  respon- 
sible only  to  the  said  city.     They  are  then  the  agents  and  servitors 
of  that  corporation,  and  as  such,  within  the  scope  of  their  authority, 
would  bind  the  corporation.    Their  act  in  contracting  with  Cloud 
for  the  repair  of  the  bridge  would  be  as  much  the  act  of  the  cor- 
poration as  if  such  contract  had  been  entered  into  by  the  mayor  or 
other  authorized  agent  of  the  corporation.     In  the  language  of  the 
Supreme  Court  of  tiie  United  States  in   Barnes  v.  District  of 
CMumlnap  91  U.  S.  540:  "A  corporation  can  only  act  by  its  agents 
or  servants.     This  obvious  truth  does  not  imply  that  the  act  must 
be  done  by  inferior  or  subordinate  agents,  but  on  the  contrary,  the 
higher  the  authority  of  the  agent  the  more  evident  is  the  responsi- 
bility of  the  principal     *    <*    *    A  municipal  corporation  may  act 
through  its  mayor,  through  its  common  council,  or  its  legislative 
departinent  by  whatever  name  called,  its  superintendent  of  streets, 
commissioner  of  highways,   or  board  of  public  works,  provided 
the  act  IS  within  the  province  committed  to  its  charge  ;  nor  can  it 
in  principle  be  of  the  slightest  consecfuence  by  what  means  these 
leveral  ofB^ers  are  placed  in   their  position  —  whether  they  are 
elected  by  the  people  of  the  municipality  or  appointed  by  the  presi- 
dent or  a  governor.    The  people  are  the  recognized  source  of  all 
authority.  State  and  municipal,  and  to  this  authority  it  must  come 
at  last,  whether  immediately  or  by  a  circuitous  process.     This  case 
of  Barnes  v.  District  of  Columbia,  supra,  was  an  action  to  recover 
damages  for  a  personal  injury  received  by  the  plaintiff  in  con- 
sequence of  the  defective  condition  of  one  of  the  streets  of  the  city 
of  Washington.     By  an  act  of  Congress  passed  in  February,  1871, 
ihe  municipal  corporation,  ''The  District  of  Columbia,"  was  created, 
with  the  right  to  exercise  aU  the  powers  of  a  municipal  corporation 
not  inconsistent  with  the  Constitution  and  Laws  of  the  United 
States  and  the  provisions  of  the  act  so  creating  it.     By  one  of  the 
sections  of  the  act  a  board  of  public  works  was  constituted,  eon- 


g  FLORIDA, 


dtj  of  JftokflonTllle  v.  Drew. 


sfflting  of  persons  appointed  by  the  president  of  the  United  States 
with  the  consent  of  the  Senate.  This  board  had  entire  control  of 
the  streets,  avenues,  aUeys,  etc.,  of  the  city  of  Washington.  They 
held  their  ofSoe  for  a  fixed  period  of  time,  and  could  not  be  re- 
moved except  by  the  president  It  was  contended  on  the  argoment 
that  this  board  of  pnblic  works  was  an  independent  body,  acting 
for  itself,  not  forming  a  part  of  the  corporation,  and  that  therefore 
the  corporation  was  not  responsible  for  its  acts.  The  court  held 
that  the  body  thus  organized  under  that  act,  including  the  board 
of  public  works,  was  a  municipal  corporation,  and  that  the  pro- 
ceedings by  that  body  in  the  repair  and  improvement  of  the  street, 
out  of  which  the  accident  in  question  arose,  were  the  proceedings 
of  such  corporation,  and  that  it  was  responsible  for  the  injury.  In 
the  case  at  bar  ^' the  trustees  of  the  sanitary  improvement  bonds" 
must  have  been  a  part  of  the  municipal  corporation,  made  so  by 
the  acts  of  the  corporation  itself,  and  not  deriving  authority  fro^ 
law  outside  of  the  act  of  incorporation  or  from  an  appointing  pow^r 
other  than  the  city  of  Jacksonville  itself.  In  this  respect  it  is 
stronger  than  the  case  above  cited,  where  the  board  of  public 
works  made  a  part  of  the  corporation,  and  for  whose  neglect  it  waa 
held  liable,  was  appointed  by  the  president  of  the  United  States 
with  the  consent  of  the  Senate. 

The  case  of  Bailey  v.  Mayor,  etc,  of  If.  F.,  3  Hill,  ^1;  38  Am. 
Dec.  369,  which  was  carried  to  the  Court  of  Errors  and  is  found  in  3 
Denio,  433,  is  a  leading  authority  upon  this  question.  In  1834  the 
legislature  of  the  State  of  New  York  enacted  a  law  to  provide  the 
city  of  New  York  with  pure  and  wholesome  water.  It  was  provided 
in  the  law  that  the  governor  should  appoint  five  persons*  to  be  known 
as  water  commissioners.  They  were  to  examine  all  the  matters  rela- 
tive to  that  subject,  employ  engineers,  adopt  such  plan  for  procuring 
such  supply  of  water  as  they  deemed  most  advantageous,  to  ascertain 
the  amount  of  money  needed,  to  make  conditional  contracts  for  pur- 
chase of  the  land  necessary,  subject  to  the  ratification  of  the 
common  council,  etc. 

Under  this  law  a  plan  was  prepared  and  approved  by  the  citizens 
of  New  York,  money  was  raised  and  the  work  was  entered  upon. 
These  water  commissioners,  so  appointed  by  the  governor,  entered 
into  a  contract  with  the  firm  of  Grandall  ft  Van  Zandt  for  build- 
ing a  dam  across  the  Croton  river,  according  to  certain  plans  and 
specifications  annexed  to  the  contract.      This  dam  was  aubse- 
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qnently  swept  away^  and  property  of  the  plaintifl  to  the  value  of 
460,000  was  destroyed.  In  that  case,  as  in  this,  the  defendants 
msisted  that  they  had  no  direction  or  control  of  the  water  com- 
missioners,  as  they  were  appointed  by  the  State ;  that  they  were 
bound  to  submit  to  the  independent  exercise  of  their  powers;  that 
the  commissioners  were  officers  of  the  State,  engaged  in  the  dis- 
charge of  public  duties ;  that  they  were  answerable  for  their  official 
condact  to  the  State  alone,  who  alone  could  remove  them  at  their 
pleasure.  The  court  held  that  the  water  commissioners  were  the 
agents  of  the  corporation,  and  that  the  corporation  was  therefore 
liable.  This  case  was  carried  to  the  Court  of  Errors  of  the  State 
of  New  York,  where  the  judgment  was  affirmed  (2  Denio,  433),  the 
ooort  holding  that  '^  a  municipal  corporation  is  responsible  for  the 
negligence  or  unskillfulness  of  its  agents  and  servants  when  em- 
ployed in  the  construction  of  a  work  for  the  benefit  of  the  city  or 
town,  subject  to  the  government  of  such  corporation.''  The  counsel 
for  the  plaintiff  in  error  here  cites  Wright  v.  Holbrooke  52  X.  H. 
120,  as  sustaining  his  position  that  this  action  could  not  be  main- 
tained against  the  city  of  Jacksonville.  In  that  case  the  action 
was  brought  by  Wright  against  Holbrook,  one  of  a  committee  ap- 
pointed by  the  town  of  Keene  to  make  improvements  about  a  body 
of  water  called  Goose  pond,  with  a  view  of  supplying  the  citizens  of 
Keene  with  water.  It  became  necessary  to  clear  a  piece  of  land  on 
the  margin  of  the  pond  which  had  been  bought  by  the  town  for 
that  purpose,  and  the  committee  had  let  to  one  Nourse  the  job  of 
9o  clearing  it.  Nourse  set  fire  to  the  brush  and  log  heaps  on  the 
land,  having  prepared  it  for  burning,  and  it  escaped  on  to  the  land 
of  the  plaintiff.  The  action  was  not  against  the  town  of  Keene, 
but  was  brought  against  an  individual  —  one  of  a  committee  ap- 
pointed by  the  town. 

The  court  in  its  opinion,  speaking  of  the  case  of  Bailey  v.  Mayor, 
«^,  supra,  says  :  '^  By  that  authority  the  town  of  Keene  would 
be  made  liable  for  the  acts  of  the  committee,  and  also  of  Nourse 
and  of  everybody  else  who  might  have  any  thing  to  do  with  the 
clearing  or  preparing  the  lot,  or  constructing  the  works,  or  build- 
ing dams,  or  doing  any  thing  upon  the  land  which  the  town  owned. 
But  that  would  be  carrying  the  doctrine  too  far  for  this  case,  for 
though  the  city  might  be  liable  on  that  ground,  this  defendant 
could  not  be,  as  he  did  not  own  the  land,  nor  was  the  work  being 
done  for  his  benefit,  but  for  the  benefit  of  the  town  of  Keene 
Vol.  XLV  -  2 
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*  *  *  *«  In  thU  case  it  does  not  appear  that  the  defendant,  or 
NooxBe,  or  the  town  of  Keene,  were  acting  under  any  public  an- 
thontf  9  80  aa  to  bring  the  case  within  the  principle  stated  for  works 
done  under  pubUc  authority,  such  as  railroads  and  canals,  where 
public  policy  holds  the  corporation  responsible,  and  will  not  permit 
it  to  escape  by  delegating  their  powers  to  another."  In  Mayor, 
$U.,  of  BaUimore  v.  (yihmiea,  53  Md.  110,  the  court  held 
that  the  corporation  was  liable  for  injuries  received  by  O'DonneU 
by  reason  of  a  defect  in  the  street,  although'one  Manning  had  con- 
tracted to  repair  it,  and  had  employed  a  sub-contractor  to  do  the 
work.  Bjfkr  y.  Oo.  Obm.  0f  AUegkamiy  Co.,  49  Md.  257 ;  s.  c,  3$ 
Am.  Bep.  249. 

The  case  of  Siorrs  y.  Cfiiffof  Uiiea,  17N.  Y.  109,  lays  down  the 
law  as  we  think  in  accordance  with  sound  principle.  There  was  a 
sewer  to  be  built  in  one  of  the  streets  of  the  city.  The  contract  for 
building  it  was  let  to  one  Shippey.  An  excavation  was  made  which 
was  left  open  in  the  night-time,  the  plaintiff  drove  his  wagon  into 
it  and  was  injured.  The  defendant  insisted  that  the  contractor 
was  liable  and  not  the  city.  The  plaintiff  recovered  and  the  case 
was  taken  to  the  Supreme  Oourt,  and  was  there  affirmed,  and  was 
further  appealed  to  the  Court  of  Appeals  and  was  again  affirmed. 
Judge  OoHSTOOK  in  delivering  the  opinion  of  the  court  says  : 
^'  When  a  case  can  be  found  of  respectable  authority,  holding  that 
a  city  corporation,  having  exclusive  control  of  the  streets,  owes  to 
the  public  no  duty  in  respect  to  them,  and  is  not  liable  for  accidents 
occasioned  by  gross  neglect,  then  some  progress  will  have  been 
made  in  the  argument  for  exonerating  the  defendant  from  liability 
for  the  injuries  now  in  question.''  And  again  he  says :  ''The 
principles  suggested  become  plain  propositions  in  the  case  of  a 
municipal  corporation  which  owes  to  the  public  the  duty  of  keep- 
ing its  streets  in  safe  condition  for  travel.  That  the  duty  exists  is 
not  denied.  And  the  doctrine  that  the  peraons  receiving  special 
injury  from  its  non-observance  can  maintain  an  action  therefor, 
WHS  examined  by  this  court  and  asserted  in  the  recent  case  of 
Hickok  Y.  Village  of  Plattshurg,  16  N.  Y.  161.  What  then  is  the 
obligation  of  a  city  corporation  when  it  undertakes  to  construct  a 
sewer  in  a  public  street  ?  Can  it  in  that  undertaking  and  in  any 
mode  of  providing  for  the  execution  of  the  work  throw  off  the  duty 
in  question,  and  the  responsibilities  through  which  that  duty  is  to 
he  enfon;ed  ?    Although  the  work  may  be  let  out  by  contract,  the 
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ooiporation  atill  renuuna  charged  with  the  care  and  control  of  the 
lireet  in  which  the  improvement  is  carried  on.  The  performance 
of  the  work  necessarily  renders  the  street  unsafe  for  night  travel 
This  is  a  result  which  does  not  at  aU  depend  on  the  care  or  negli- 
gence of  the  laborers  employed  by  the  contractor.  The  danger 
irises  from  the  very  nature  of  the  improvement,  and  if  it  can  be 
averted  only  by  special  precautions,  such  as  placing  guards  or  light- 
ing the  street,  the  corporation  which  has  authorized  the  work  i» 
jdainiy  bound  to  take  those  precautions.  The  contractor  may  very 
probably  be  bound  by  his  agreement,  not  only  to  construct  the 
Bewer,  but  also  to  do  such  other  acts  as  are  necessary  to  protect 
travel.  But  a  municipal  corporation  cannot,  I  think,  in  this  way 
either  avoid  indictment  in  behalf  of  the  public,  or  its  liability  to 
individuals  who  are  injured.''  See  also  Ciiff  of  Chicago  v.  Robbina, 
8  Black,  418 ;  RoNnns  v.  Oity  of  Chicago,  4  WaU.  657. 

The  city  of  St.  Louis  gave  its  assent  to  the  construction  of  a 
railroad  aJong  and  under  one  of  its  streets,  but  reserved  to  itself 
the  right,  if  it  became  necessary,  to  remove  any  sewer  under  such 
street  It  became  necessary,  and  the  sewer  was  removed  and  re- 
constructed ;  owing  to  the  negligence  of  the  contractor  in  rebuild- 
ing the  sewer  the  foundation  of  a  house  gave  way  and  the  house 
was  damaged ;  in  an  action  against  the  city  to  recover  the  damages, 
the  Supreme  Court  of  Missouri  held  that  the  city  was  liable ;  and 
the  fact  that  its  officers  failed  to  exercise  any  supervision  or  con- 
trol over  the  work  was  no  defense.  It  was  their  duty  to  have  done 
aa    Fink  v.  CUy  of  8t.  Louis,  71  Mo.  62. 

The  courts  of  Indiana  hold  that  a  municipal  corporation  cannot 
by  any  contract  it  might  make  with  a  contractor  avoid  its  liability 
to  third  persons  for  injury  or  death  resulting  from  a  breach  of  its 
duty  in  the  care  and  control  of  its  streets  ;  that  it  owes  a  duty  to 
the  public  to  keep  its  streets,  alleys  and  highways  in  a  safe  condi- 
tion for  use  in  the  usual  manner  for  travellers,  nor  can  it  escape 
responsibility  for  injuries  resulting  from  its  neglect  of  this  duty, 
upon  the  plea  that  it  had  entered  into  a  contract  with  another  per- 
son for  the  performance  of  the  work  which  rendered  such  use  of 
the  street,  alley  or  highway  dangerous  to  the  travelling  publia 
CUff  of  Logansport  v.  Dick,  70  Ind.  65  ;  8.  c,  86  Am.  Bep.  166  ; 
Tbvii  of  CentroviUe  v.  Woods,  57  Ind.  193. 

We  think  the  true  doctrine  is  that  a  municipal  corporation  is 
liable  in  damages  to  parties  receiving  special  injuries  by   reason  of 
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its  non-obserranoe  of  duty  in  keeping  its  streets,  alleys,  etc.,  in  good 
repair,  although  the  work  of  such  repairs  is  let  out  by  contract  to 
another  peraon.  2  Dill.  Man.  Corp.  (3d  ed.),  §  1037,  and  aathori- 
ties  cited  in  note. 

This  bridge  wonld  seem  to  be  a  part  of  the  street,  and  consequently 
was  under  the  control  of  the  municipal  authorities.  Those  au- 
thorities are  liable  for  defects  therein,  on  the  same  principle  and  to 
the  same  extent  as  for  defective  streets,  and  are  within  the  same 
rules  in  regard  to  liability  for  injuries  received  as  are  the  streets. 
2  Dill.  Mun.  Corp.  (Bded.),  §  726. 

It  has  been  settled  in  this  State  that  an  action  of  trespass  on  the 
case  will  lie  against  a  municipal  corporation  for  a  special  damage 
occasioned  by  its  nonfeasance  or  breach  of  duty  in  failing  to  keep 
its  streets  in  repair.     (Xty  of  TallaAassee  v.  Fortune^  3  Fla.  19. 

The  court  below  properly  sustained  the  demurrer  to  the  plea,  and 
the  judgment  is  aflSrmed. 

JudgfMnt  affirmed. 


Smith  v.  Baowsll. 

09  Fim.  117.) 
J}amaff99 — txtrnpUnry, 

■zemplarj  damagea  mrnjr  be  allowed  in  an  action  of  ananlt  and  battery, 
althoogh  the  wrong  is  paniahable  as  a  eiimiiial  offense.  * 

ASSAULT  and  battery.      The  opinion  states   the  case.     The 
plaintiff  had  judgment  below. 

John  E,  ffartndffe,  for  appellant. 

Vak  VA.LKSNBUROU,  J.  This  was  an  action  brought  by  Bag« 
well  against  Smith  for  assault  and  battery.  The  cause  was  Med  al 
the  Duval  Circuit  in  May,  1882,  and  the  jury  found  for  the  plaintiff 
in  the  sum  of  t300  damages,  besides  costs.  The  defendant  moved 
for  a  new  trial,  which  was  denied;  he  then  brought  his  appeal  from 
the  judgment  to  this  court. 

•See  Bofiand  r.  BarrUt  (76  Va.  128),  44  Am.  ilep.  IfiS;  Joeken  t.  Bnrgman  0»  Kane. 

lOBX  44  Am.  Rep.  885. 
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The  errors  assigned  are  as  follows : 

I.  The  oonrt  erred  in  giving  the  second  charge  asked  for  by  the- 
plaintiff's  connseL 

3.  The  oonrt  erred  in  giving  the  third  charge  asked  by  the 
pLuntifPs  counsel. 

3.  The  court  erred  in  refusing  to  give  the  first  charge  as  requested 
by  defendant's  counsel,  viz. :  that  in  actions  for  damages  for  torts, 
also  punishable  criminally,  punitive  or  exemplary  damages  are  not 
recoverable. 

[Omitting  the  first  two  grounds.] 

The  last  error  assigned  is  that  the  court  refused  to  charge  **  that 
in  actions  for  damages  for  torts,  also  punishable  criminally,  puni- 
tive or  exemplary  damages  are  not  recoverable."  The  court  charged 
the  jury  upon  the  question  of  damages  as  follows:  ''  If  you  find 
from  the  evidence  that  the  defendant  did  commit  assault  and  bat- 
tery as  alleged  in  the  declaration,  you  may  in  measuring  the 
amount  of  damages,  estimate  the  loss  of  time  and  labor  from  the 
time  the  assault  and  battery  was  committed,  and  the  value  of  his 
aervioes  as  proved  ;  also  expenses  incurred  for  medical  and  surgical 
attention,  diminished  capacity  to  work  at  his  trade  arising  from 
injnriee  received  by  said  assault  and  battery ;  and  you  may  give 
him  such  compensatory  damages  in  addition  for  the  bodily  pains 
and  suffering  arising  from  such  injury  as  you  may  think  the  cir- 
cmnstances  and  the  evidence  wiU  warrant."  We  see  nothing 
wrong  in  this  charge  of  the  court.  The  damages  which  the  jury 
were  to  assess  against  the  plaintiff  in  case  they  found  from  the  evi- 
dence that  he  had  committed  the  battery  alleged  in  the  declaration 
were  compensatory — such  as  would  compensate  him  for  his  expenses, 
time  and  for  bodily  pains  arising  from  the  infliction  of  the  injury. 
There  was  no  intimation  upon  the  part  of  the  court  in  this  charge 
that  the  jury  could  or  should  give  punitive  damages  or  damages  in 
the  nature  of  a  punishment.  There  is  nothing  said  whereby  the 
jury  could  possibly  be  induced  to  take  into  consideration  the  malice 
of  the  plaintiff,  the  personal  indignity,  the  wounded  feelings  or  pub- 
lic example,  all  of  which  enter  into  punitive  damages.  The  evi- 
dence shows  that  defendant  committed  an  aggravated  battery  upon 
the  plaintiff ;  that  the  defendant  struck  him  several  times  over  the 
head  with  an  oak-wood  wagon  spoke  about  two  feet  long;  that  from 
the  effects  of  such  beating  he  was  laid  up  for  two  months;  that  plaint- 
if  was  a  wheelwright;  that  a  good  wheelwright  might  get  from  $2.50 
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to  t8  per  day;  that  he  still  suffered  from  the  blows  he  reoeived  on  his 
arm  and  hmd.  The  surgeon  who  attended  plaintiff  testifled  that 
he  found  him  suffering  from  scalp  wounds  and  a  bruised  aim, 
caused  by  blows;  that  he  treated  the  wounds  in  the  head  by  ad- 
hesive plaster ;  one  of  the  wounds  he  sewed  up.  The  arm  was 
badly  bruised.  Erysipelas  followed  which  gave  1dm  trouble.  This 
is  yery  often  the  result  of  blows  on  the  head.  He  attended  him 
for  two  weeks  and  his  bill  was  $30.  Upon  this  eyidenoe^  the  jury 
after  consideration  and  after  hearing  and  seeing  witnesses  and  the 
parties,  rendered  their  verdict. 

The  defendant's  counsel  insists  that  the  court  erred  in  not  charg- 
ing the  jury  that  punitive  or  exemplary  damages  were  not  reoovera- 
ble.  Whether  such  instructions  were  or  were  not  given  in  this  case 
under  the  circumstances  attending  it,  and  the  charge  given  as  above 
quoted,  is  of  no  consequence.  The  jury  evidently  found  only  com- 
pensatory damages ;  that  is,  'Hoss  of  time  and  labor  from  the  time 
the  assault  and  battery  was  committed,  and  the  value  of  his  ser- 
vices as  proved ;  also  expenses  incurred  for  medical  and  surgical 
attention,  diminished  capacity  to  work  at  his  trade  arising  from 
injuries  received  by  said  assault  and  battery,"  and  '^  compensatory 
damages  for  the  bodily  pains  and  suffering  arising  from  such 
injury." 

Bodily  pain  and  suffering  is  a  proper  item  of  damages  in  such 
cases.  '*  Nor  is  the  estimate  necessarily  limited  to  the  suffering 
which  is  past  where  the  proof  renders  it  reasonably  certain  that 
future  pain  and  suffering  is  inevitable.  In  estimating  the  pecu- 
niary loss  in  such  cases  all  the  consequences  of  the  injury,  future 
as  well  as  past,  are  to  be  taken  into  consideration ;  and  there  seems 
to  be  no  reason  why  a  different  rule  should  prevail  in  respect  to 
bodily  pain  and  suffering."  Curtis  y.  Rochester  dt  Sjfraeuse  S. 
Co.,  18  N.  Y.  534 ;  s.  c,  20  Barb.  282:  Ransom  v.  JV.  F.  i«  JBW# 
je.,  15  N.  Y.  415. 

Compensatory  damages  are  such  as  arise  from  actual  and  indirect 
pecuniary  loss,  mental  suffering,  value  of  time,  actual  expenses,  and 
to  these  may  be  added  bodily  pain  and  suffering.  Exemplary, 
vindictive  or  punitory  damages  are  such  as  blend  together  the  in- 
terests of  society  and  of  the  aggrieved  individual,  and  are  not  only 
a  recompense  to  the  sufferer  but  a  punishment  to  the  offender  and 
an  example  to  the  community. 

In  this  case  the  defendant  was  liable  to  be  punished  criminally 
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for  the  assault  and  battery  committed  upon  the  plaintiff.  Whether 
he  was  so  pnnished  by  indictment  and  trial  or  not^  we  are  not 
infonned  by  any  thing  in  the  record.  The  counsel  for  defendant 
below  insists  that  to  allow  pnuitive.  or  exemplary  damages  in  an 
action  of  this  character  wonld  be  in  contrayention  of  the  Oonstita- 
tion,  which  prorides  that  no  person  shall  be  put  twice  in  jeopardy 
for  the  same  offense.  We  are  aware  that  the  rule  in  regard  to  such 
damages  is  different  in  the  different  States  of  this  country,  and  that 
whether  they  can  be  legally  awarded  in  any  case  is  a  question  about 
which  different  and  conflicting  opinions  have  preyailed.  In  the 
esse  of  OhiUsy.  Drake,  2  Mete.  146,  Chief  Justice  Sihpson',  speak- 
ing for  the  court,  says :  "  It  will  hardly  be  contended  that  a 
plaintiff  cannot  recover  vindictiye  damages  in  an  action  for  an  as- 
sault and  battery  committed  with  circumstances  of  aggravation, 
although  the  defendant  might  be  indicted  for  the  same  offense. 
The  recovery  in  the  one  case  is  for  the  private  injury,  and  in  the 
other  the  pimishment  is  inflicted  for  the  public  wrong.  Vindictive 
damages  operate,  it  is  true,  by  way  of  punishment,  but  they  are 
allowed  as  compensatory  for  the  private  injury  complained  of  in  the 
action.  They  are  allowed  because  the  injury  has  been  increased  by 
the  manner  it  was  inflicted.'*  "  Every  recovery  for  a  personal  in- 
jury, with  or  without  vindictive  damages,  operates  in  some  degree 
as  a  punishment,  but  it  is  a  punishment  which  results  from  the  re- 
dress of  a  private  wrong,  and  does  not  therefore  violate  either  the 
meaning  or  spirit  of  the  Constitution/'  Again  the  court  say : 
"  \¥here  the  element  of  willful  negligence,  malice  or  oppression  in- 
tenrenee,  the  law  permits  the  jury  to  give  what  is  termed  punitory, 
Yindictive  or  exemplary  damages;  and  such  damages,  although 
given  to  recompense  the  sufferer,  do  inflict  a  punishment  upon  the 
offender.  But  such  is  the  effect  of  every  judgment  for  damages 
which  is  rendered  in  an  action  for  an  injury  to  the  person,  and 
there  would  be  as  much  propriety  in  the  argument,  that  as  dam- 
ages in  such  case  always  operate  as  a  punishment,  the  offender,  if 
the  act  is  one  for  which  he  is  liable  to  be  indicted,  will  be  thereby 
twice  punished  for  the  same  offense,  as  there  is  that  such  an  effect 
is  produced  where  the  damages  are  increased  and  made  exemplary 
on  account  of  the  reckless  conduct  of  the  offending  party." 

The  case  of  Brawn  v.  Swineford,  44  Wis.  282 ;  s.  c. ,  28  Am. 
Bep.  583,  was  one  in  which  an  appeal  was  made  to  the  court,  as 
in  this  case,  to  exclude  the  rule  of  punitive  or  exemplary  damages 
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in  actions  of  tort,  pmusliable  as  crime,  founded  upon  a  clause  in 
the  Gonstitntion  of  that  State  similar  to  our  own,  providing  that 
no  person  for  the  same  offense  shall  be  twice  put  in  jeopardy  of 
punishment.  Byak,  G.  J.,  says:  '*  It  would  have  been  no  subject 
of  regret  to  the  court  if  the  obligation  of  the  Gonstitntion  called 
upon  it  to  abridge  the  application  of  the  rule.  But  the  court  is 
unable  to  hold  that  the  constitutional  proTision  has  any  controlling 
bearing  on  the  question.  The  Gonstitntion  only  re-enacts  what 
was  the  general  if  not  literally  uniyersal  rule  at  common  law.  (See 
authorities  collected  in  1  Bish.  Grim.  Law,  §§  980-987.)  The  word 
''  jeopardy  "  is  therefore  used  in  the  Gonstitntion  in  its  defined,  tech- 
nical sense  at  the  common  law.  And  in  this  use  it  is  applied  only 
to  strictly  criminal  prosecutions  by  indictment,  information  or  other- 
wise." •  •  •  "The  whole  purview  of  section  8  plainly 
shows  that  the  putting  in  jeopardy  prohibited  is  confined  to  crim- 
inal prosecutions.  Indeed,  this  is  manifest  in  the  clause  itself, 
which  is  confined  in  the  same  offense,  used  in  the  same  sense  as 
criminal  offense  in  the  first  clause  of  the  section.  Of  course  the 
same  act  may  be  an  offense  (in  the  sense  of  crime)  against  the  State 
and  an  offense  (in  the  sense  of  a  tort)  against  a  private  person. 

"  It  is  manifest  that  judgment  for  the  one  is  not  a  bar  to  the 
other ;  and  it  might  be  difficult  in  principle  to  hold  a  criminal  con- 
viction as  a  bar  to  the  recovery  of  punitory  damages  in  a  civil  ac- 
tion, and  not  a  bar  to  the  recovery  of  compensatory  damages;  not 
a  bar  to  any  civil  action.     See  Jacks  v.  BeU,  3  G.  &  P.  316." 

"  The  radical  difficulty  in  the  position  of  counsel  appears  to  be 
that  judgment  for  the  criminal  offense  is  for  the  offense  against  the 
public ;  judgment  for  the  tort  is  for  the  offense  against  the 
private  sufferer;  that  though  punitory  damages  go  in  the  right  of 
the  public  for  example,  they  do  not  go  by  way  of  public  punish- 
ment, but  by  way  of  private  damages,  for  the  act  as  a  tort  and  not 
as  a  crime,  to  the  private  sufferer  and  not  to  the  State.  Though 
they  are  allowed  beyond  compensation  of  the  private  sufferer,  they 
still  go  to  him  for  himself  as  damages  allowed  to  him  by  law  in 
addition  to  his  actual  damages;  like  the  double  and  treble  damages 
sometimes  allowed  by  statute.  Gonsidered  as  strictly  punitory,  the 
damages  are  for  the  punishment  of  the  private  tort,  not  of  the  pub- 
lic crime." 

In  the  case  of  Hendrickson  v.  Kingsbury y  21  Iowa,  380,  the 
court  in  its  opinion  say  :     "  The  clear  weight  of  authority  is  with 
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the  rule  as  laid  down  in  Childs  y.  Dmke,  supra  ;  in  substance  that 
the  damages  allowed  in  a  civil  case  by  way  of  punishment  have  no 
neoessary  relation  to  the  penalty  incuned  for  the  wrong  done  the  pub- 
lic, but  are  called  punitiye  damages  by  way  of  distinction  from  pecu- 
niary damages,  and  to  characterize  them  as  a  punishment  for  the 
wrong  done  to  the  individuaL  In  this  yiew,  the  awarding  of 
punitiye  damages  can  in  no  just  sense  be  said  to  be  in  conflict  with 
the  constitutional  or  common-law  inhibition  against  inflicting  two 
punishments  for  the  same  oflTense.'' 

In  BoMhw  y.  Staples,  27  Minn.  308 ;  s.  c,  38  Am.  Bep.  296, 
the  court  hold  that  in  actions  for  torts,  when  there  has  been 
fraud,  malice  or  oppression,  the  jury  may  allow  exemplary  or  puni* 
itye  damages,  intended  as  in  some  measure  a  punishment  upon  the 
defendant  for  the  wrong  act  done,  and  as  an  example  to  deter 
others  from  similar  acts.  In  their  opinion  the  court  say:  '^  The 
rale,  according  to  the  great  mass  of  authorities,  applies  as  well  when 
the  wrongful  acts  of  the  defendant  bring  him  within  the  law  for 
ponishing  crimes  as  when  they  are  less  aggravated  in  their 
character.'' 

In  VoUz  y.  BJaehmar,  64  N.  Y.  440,  the  court  say :  '^  In  yin- 
dictiye  actions,  as  they  are  sometimes  termed,  such  as  libel,  assault' 
and  battery,  and  false  imprisonment,  the  conduct  and  motive  of 
the  defendant  is  open  to'inquiry,  with  a  view  to  the  assessment  of 
damages ;  and  if  the  defendant  in  committing  the  wrong  com- 
plained of  acted  recklessly  or  willfully  and  maliciously,  with  a  de- 
sign to  oppress  and  injure  the  plaintiff,  the  jury  in  fixing  the  dam- 
ages may  disr^ard  the  rule  of  compensation,  and  beyond  that  may 
SB  a  punishment  to  the  defendant  and  as  a  protection  to  society 
against  a  violation  of  personal  rights  and  social  order,  award  such 
additional  damages  as  in  their  discretion  they  may  deem  proper." 
See  also  Eiff  v.  Toumans,  20  Hun,  123 ;  Millard  v.  Brawn,  35  N. 
Y.  297 ;  Hunt  v.  Bennett,  19  id.  173 ;'  Cook  v.  Ettts,  6  Hill,  46Cf. 

In  the  case  of  Cole  v.  Tucker,  6  Tex.  266,  the  court  say:  ^'  Com- 
pensatory damages  are  given  when  the  injury  is  not  tainted 
with  fraud,  malice  or  willful  wrong;  but  where  either  of  these 
elements  intervene  another  ingredient  is  added  to  the  ordinary 
constituents  of  injury,  viz.:  the  sense  of  wrong  and  insult ;  and 
damages  are  given  as  well  for  compensation  to  the  sufferer  as  for 
the  punishment  of  tiie  offender.''  The  same  rule  prevails  in  Oali- 
fornia.  Wiban  v.  Middhton,  2  GaL  54. 
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In  Missouri  it  was  held  that  in  a  civil  action  of  assault  and  bat- 
tery the  plaintiff  might  recoyer  exemplary  damageB,  notwith- 
standing the  defendant  had  been  conyicted  and  fined  in  a  criminal 
prosecution  for  the  same  offense.     Oarwin  t.  WaUon^  18  Mo.  71. 

In  HoadUy  v.  WaisoUy  45  Vt  289,  12  Am.  Rep.  197,  the  court 
hold  that ''  exemplary  damages  are  not  given  in  lieu  of  punishment. 
The  fact  that  in  a  civil  action  founded  on  a  criminal  act  the  guilty 
party  had  been  compelled  to  pay  exemplary  damages  to  the  party  in- 
jured on  account  of  the  act  would  be  no  bar  to  the  prosecution  in  a 
criminal  proceeding  for  the  same  act,  nor  to  any  part  of  the  fine  im- 
posed by  law  upon  such  offenses.  Neither  should  the  liability  to,  nor 
the  actual  imposition  of  a  fine  in  a  criminal  proceeding,  bar  any  por- 
tion of  the  liability  in  a  civil  action  for  the  same  act.  *  *  *  The 
liability  to  both  criminal  punishment  and  to  such  damages  as  a  jury 
may  impose  in  a  civU  suit  is  the  consequence  of  any  act  that  is  crimi- 
nal and  also  creates  a  civil  liability.''  See  Smiih  v.  Hokomby  99  Mass. 
652  ;  Bixby  v.  Dunlap,  id.;  56  N.  H.  456;  s.  c,  22  Am.  Rep.  475. 

In  the  Supreme  Court  of  the  United  States  this  question  has 
been  examined  and  adjudicated.  In  Day  v.  Woodworth,  13  How. 
363,  Mr.  Justice  Gbbbr,  speaking  for  the  court,  says :  ''  It 
is  a  well-established  principle  of  the  common  law  that  in  actions  of 
trespass  and  all  actions  on  the  case  for  torts,  a  jury  may  inflict 
what  are  called  exemplary,  punitive  or  vindictive  damages  upon 
a  defendant,  having  in  view  the  enormity  of  his  offense  rather  than 
the  measure  of  compensation  to  the  plaintiff.  We  are  aware 
that  the  propriety  of  this  doctrine  has  been  questioned  by  some 
writers  ;  but  if  repeated  judicial  decisions  for  more  than  a  century 
are  to  be  received  as  the  best  exposition  of  what  the  law  is,  the 
question  will  not  admit  of  argument."  P.  W.  Ji  B.  Bailroad  Co,  v. 
QuigUy,  21  How.  213;  Mil  c£  St.  Paul  Railroad  Co.  v.  Arnu, 
91  U.  S.  489;  2  Sedg.  Meas.  Dam.  (7th  ed.)  323,  and  note. 

Tliis  question  has elicitedmuch discussion  and  the  books  are  full 
of  it.  The  courts  in  some  of  the  States  have  held  to  the  doctrine 
as  contended  for  by  the  counsel  for  the  appellant,  that  in  a  civil  action 
for  a  tort,  punishable  also  criminally,  punitive  or  exemplary  damages 
cannot  be  given  by  the  jury,  and  we  have  carefully  examined  aU  these 
authorities.  The  current  of  the  decision  is  in  the  contrary  direc- 
tion, and  we  can  but  hold  that  the  court  below  did  not  err  in  refus- 
ing to  give  to  the  jury  the  instructions  in  this  respect  requested. 

Judgment  affirmed. 
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a»FlA.  M8.) 

A  para]  nle  of  BUnding  trees,  although  void  m  a  sale  of  an  Interest  in  Iand» 
oporatae  aa  a  lioenee  to  enter  and  cat  and  carry  away  the  trees,  until  reyoca* 
tkm,  but  is  rsToked  by  a  sale  and  oonyeyanoe  of  the  land  to  a  third  person.* 


TBESPASS.    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 


Jams8  T.  MayheSj  for  appellant. 
•TMn  A.  Henderson,  for  appeUee. 

BiUf  DALL^  G.  J.  Lykes  and  Baroo  brought  an  action  of  trespass 
sgainst  Jenkins,  charging  him  with  haying,  on  the  19th  October, 
1B78,  and  subsequently,  entered  upon  the  plaintifb'  premises  and 
cut  down  a  large  number  of  red  cedar  trees  there  growing,  and  car- 
rying away  and  conyerting  them  to  his  own  use.  A  second  count 
chaiges  hhn  with  haying  unlawfuUy  entered  upon  plaintifib'  land 
and  carried  away  a  large  quantity  of  red  cedar  timber. 

The  defendant  pleaded  not  guilty,  and  further,  defendant  pleads 
that  he  purchased  the  red  cedar  trees  and  timber,  standing  or 
faUen  or  merchantable,  on  the  land  on  the  11th  day  of  July, 
1877,  from  one  M.  Atkinson,  and  paid  him  for  the  same,  as  will 
appear  by  the  following  contract,  dated  July  11,  1877  : 

'^This  is  to  certify  that  I  haye  sold  to  G.  T.  Jenkins,  his  heirs 
or  assigns,  all  the  cedar  now  standing  or  fallen  or  merchantable  on 
the  land  known  as  the  Wise  Donation,  as  lots  Nos.  1  and  2,  in  Sec- 
tion 6,  Township  20,  R.  17,  S.  and  East,  and  will  defend  him  m 
the  same. 

'*  The  condition  that  the  said  G.  T.  Jenkins  do  giye  the  sum  of 
ene  hundred  dollars  in  a  promissory  note,  made  payable  on  or  by 
the  Ist  of  January,  1878,  the  said  C.  T.  Jenkins  to  haye  reasonable 
time  to  cut  the  said  red  cedar.  In  testimony  whereof  I  haye  here- 
uito  set  my  hand  and  seaL 

''WitoMs— J.  8.  MiLUEB,  W.  F.  OAins.'' 
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This  was  duly  acknowledged.  The  plaintifEs,  for  leplication  to 
thifl  plea,  admit  that  Atkinson  did  giye  defendant  a  permit  to  cut 
all  the  red  cedar  on  said  land,  and  that  it  was  to  be  cut  in  a  reason- 
able time,  but  they  say  that  when  the  promissory  note  mentioned 
was  paid  on  the  Ist  of  January,  1878,  the  cedar  contract  between 
defendant  and  Atkinson  was  closed,  and  the  permit  or  bill  of  sale 
expired.  Farther,  that  the  bill  of  sale  or  permit  was  not  recorded 
before  this  suit  was  commenced ;  and  that  on  the  19th  of  October, 
1878,  Atkinson  sold  the  land  to  the  plaintiffs  by  deed  duly  exe- 
cuted and  delivered. 

Issue  being  joined,  a  trial  was  had  and  a  verdict  rendered  in  favor 
of  plaintiffs  for  $250  damages.  A  motion  for  a  new  trial  was  made 
and  denied,  and  judgment  entered,  from  which  the  defendant 
appealed. 

[Omitting  other  matter.] 
I  After  the  conclusion  of  the  general  charge  to  the  jury,  the  plaint- 
iffls'  counsel  submitted  instructions  in  writing  to  be  giyen  to  the 
jury,  which  were  given  as  follows : 

First.  That  a  deed  in  fee-simple  to  lands  conveys  all  the  interest 
and  estate  of  the  grantor  therein  and  every  thing  thereon  at  the 
time  of  making  the  deed  not  expressly  reserved  in  the  deed. 

Second.  That  if  at  the  time  defendant  entered  into  the  contract 
with  Atkinson  for  the  purchase  of  the  cedar,  Atkinson  told  the 
defendant  that  he  was  not  the  owner  of  the  lands,  and  declined  to 
enter  into  said  contract  unless  the  defendant  would  agree  to  cut 
and  remove  said  cedar  before  the  sale  of  the  lands  for  the  Ferguson 
estate,  and  that  the  defendant  agreed  thereto,  and  that  this  is  what 
was  meant  by  the  terms  '^  reasonable  time  "  in  the  bill  of  sale  or  per- 
mit, that  the  defendant  was  bound  by  such  agreement,  and  had  no 
legal  right  to  cut  or  remove  any  more  of  said  cedar  from  said  lands 
after  he  received  notice  of  the  sale,  without  a  further  contract  or 
permit  from  the  purchaser. 

Third.  That  if  they  believe  from  the  evidence  that  at  the  time 
plaintiffs  purchased  said  lands  from  Atkinson,  the  defendant's  per- 
mit or  authority  to  cut  or  remove  cedar  therefrom  had  expired,  they 
should  find  a  verdict  for  the  plaintiffs  for  the  net  value  of  all  the 
cedar,  which  it  has  been  proved  to  their  satis&ction  the  defendant 
cut  and  removed  therefrom,  after  the  purchase  of  said  lands  by  the 
plaintiffs  and  before  the  commencement  of  this  suit,  and  interest 
thereon  from  the  commencement  of  this  suit,  even  though  the 
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defendant  had  no  notice  of  t&e  pnrohaae  of  the  lands  by  the 
plaintiffs. 

Ckransel  for  defendant  objected  to  these  instmctions  being  giyen, 
and  excepted  to  the  ruling  of  the  judge  in  giving  the  same. 

The  first  is  objectionable  in  that  it  charges  that  eyery  thing* on 
the  land,  not  expressly  resenred  in  the  deed,  passed  to  the  grantees. 
This  is  clearly  wrong.  A  deed  of  conveyance  of  land  carries  only 
the  land  and  what  is  appurtenant  to  it,  but  does  not  carry  personal 
property  at  the  time  being  upon  it  This  charge  gave  the  jury  to 
understand,  as  a  rule  of  law,  that  trees  and  timber  which  had  been 
felled  by  the  defendant  and  fallen  timber,  all  which  had  been  pur- 
chased by  the  defendant  from  the  plaintifb'  grantor  before  their 
title  accrued,  passed  by  the  deed. 

Standing  trees  may  be  the  subject  of  a  sale  by  parol  so  as  to  give 
the  purchaser  a  license  to  go  upon  the  land  to  cut  them  (1  Lord 
Baymond,  182),  and  when  cut  and  left  upon  the  land  they  become 
the  personal  property  of  their  purchaser.  Trees  so  cut  and  left  upon 
the  land  do  not  pass  with  the  land  in  consequence  of  their  haying 
been  before  that  time  attached  to  the  soil,  but  remain  subject  to 
the  legal  rights  of  the  actual  owner,  like  any  other  personal  prop- 
erty.    Tale  y.  SeOef/,  15  Y  t.  221. 

The  same  was  held  in  Bennett  v.  Scutt,  18  Barb.  347 ;  and  in 
Pierrepont  y.  Barnard,  2  Seld.  279,  it  was  decided  that  a  parol 
license  to  cut  and  carry  away  standing  timber,  when  such  licensf. 
was  executed  before  reyocatiou,  gaye  the  licensee  a  property  in^ 
the  timber,  and  the  owner  of  the  land  could  not  recover  the  same 
in  trover.  This  is  indorsed  by  the  same  Court  of  Appeals  in  Pratt  ^ 
V.  Ogden,  34  N.  Y.  23  ;  Claffin  v.  Carpenter y  4  Mete.  583  ;  Whit- 
marsh  v.  Walkery  1  id.  313  ;  Nettleton  v.  Sykes,  8  id.  84  ;  Wood  v. 
Manlejf,  11  Ad.  &  Ellis,  34. 

The  doctrine  is  that  though  the  simple  agreement  for  a  sale  of 
the  trees  is  void  as  a  contract  for  an  interest  in  land,  standing  trees 
being  of  the  realty,  yet  if  executed  by  cutting  the  trees,  the  timber 
is  converted  into  personalty,  and  is  sufficient  to  vest  a  title 
thereto  in  the  party  acting  under  the  license,  he  having  complied 
with  the  conditions  under  which  the  license  was  granted.  This  is 
the  law  as  to  such  agreements  by  paroL  In  the  case  at  bar  the  de- 
fendant purchased  and  paid  for  all  the  red  cedar  standing  or  fallen, 
and  a  contract  authorizmg  him  to  cut  the  cedar  within  a  reason- 
able time,  and  this  agreement  was  under  the  seal  of  Atkinson  and 
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attested  by  witnesfles.  Trae,  at  the  date  of  this  contract,  Atkin- 
son was  acting  only  as  the  agent  of  the  owners,  bnt  he  contracted 
with  their  consent  and  received  the  pnrchase-money. 

In  January  following  he  purchased  the  land  at  the  ^'  estate  sale  " 
and  became  the  owner  of  it,  and  under  his  agreement  with  the 
defendant  he  was  bound  to  ^^  defend  him  in  the  same/*'  t.  0.,  the 
title  to  the  cedar  standing  or  fallen  and  cut  within  a  reasonable 
time.  We  have  seen  what  is  meant  by  a  reasonable  time,  and  we 
have  here  the  eyidence  of  the  fact  that  the  cedar  was  cut  and  car- 
ried away  as  fast  as  was  practicable  under  the  circumstances. 

Atkinson  was  all  this  while  standing  by  and  nerer  forbade  the 
defendant,  but  permitted  him  to  go  on  cutting  and  carrying  off 
the  timber  he  had  sold. 

Up  to  the  time  of  the  sale  and  conyeyance  by  Atkinson  to  the 
plaintiffs,  therefore,  this  defendant  acted  under  an  unreyoked  li- 
cense. Atkinson's  testimony  that  he  supposed  defendant's  contract 
was  at  an  end  and  his  license  forfeited  when  he  had  bought  the 
land  from  the  executor  or  administrator  of  Ferguson's  estate  (and 
thus  giyen  better  title  to  defendant),  knowing  that  defendant  was 
getting  out  cedar,  and  permitting  it  without  a  word  of  remon- 
strance, is  entirely  inconsistent  with  his  own  conduct  He  had 
sold  all  the  cedar  standing  or  fallen ;  and  all  that  was  cut  up  to  the 
time  Atkinson  sold  to  plaintiffs  was  the  property  of  defendant  and 
he  had  a  right  to  take  it  away.  The  first  proposition  of  the  in- 
structions was  therefore  error. 

The  second  instruction  embraced  the  proposition  that  the  *^  rea- 
sonable time "  expired  when  Atkinson  became  the  owner  of  the 
land,  and  gaye  the  jury  to  understand  that  defendant  had  no  l^gal 
right  to  cut  or  remoye  any  timber  after  notice  of  the  sale  by  the 
Ferguson  estate  to  Atkinson.  The  yery  contrary  was  the  effect  of 
Atkinson's  purchase.  It  inured  to  the  benefit  of  the  defendant, 
and  his  title  to  the  cedar,  which  up  to  that  time  rested  in  parol  as 
to  Ferguson's  heirs,  who  were  the  prior  owners,  and  gaye  defend- 
ant title  to  all  the  timber  cut  or  to  be  cut  within  a  reasonable  time, 
except  as  to  the  grantees  of  Atkinson. 

The  third  instruction  is  erroneous  in  that  it  charged  the  jury 
that  plaintiffs  were  entitled  torecoyerthe  netyalue  of  all  the  cedar 
the  defendant  had  removed  from  the  land  after  plaintiffs'  purchase. 
We  haye  seen  that  defendant  had  title  to  all  the  standing  or  fallen 
cedar  that  had  been  cut  up  to  the  time  of  plaintiffs'  purchase,  and 
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awiuredly  they  cannot  reooyer  from  him  the  yalne  of  timber  be- 
longing  to  himself  ,  even  if  they  could  have  an  action  of  trespass  to 
reooTer  nominal  damages  for  going  on  the  land  to  get  his  timber. 
TdU  ▼.  Seeleyy  15  Vt.  %%1 ;  Bennett  y.  8<mtt,  laBarb.  347 ;  Purdy 
V.  Day,  6  N.  H.  430. 

The  result  is  that  the  defendant's  exceptions  to  all  the  instructions 
prayed  by  the  plaintifFs  and  giyen  by  the  court  must  be  sustained. 

[Minor  point  omitted.] 

We  haye  found  that  the  contract  of  Atkinson  was,  when  signed, 
not  a  yfdid  contract  for  the  sale  of  an  interest  in  the  land,  yet  that 
what  was  done  under  it  was  licensed  by  the  agreement,  and  up  to 
the  time  it  waB  reyoked  all  the  cedar  paid  for  and  cut  became  the 
personal  property  of  the  defendant.  We  inquire  then,  when,  ac- 
cording to  the  proofs  in  the  record,  was  the  right  to  cut  the  cedar 
reyoked  ?  In  JSggkston  y.  N.  Y.  S  H,  R.  (7o.,  35  Barb.  162,  a 
parol  license  had  been  giyen  by  Eggleston,  Sr.,  to  defendant  to 
build  a  railroad  oyer  his  land.  It  was  held  that  the  license  was 
reyoked  when  the  land  was  conyeyed  by  the  licensor  to  his  son,  the 
plaintiff.  And  the  Supreme  Court,  in  MiUer  y.  AtiJmrn  &  S.  B. 
B.  Co.,  6  Hill,  61,  64,  says :  ^'  There  is  no  book  which  teaches  that 
before  a  license  is  reyoked  or  has  expired^  though  it  be  not  executed, 
a  man  is  liable  to  pay  damages  for  ayailing  himself  of  it.  It  is 
personal  to  himself  and  if  it  regard  land,  it  is  gone  if  the  owner 
who  giyes  the  license  transfer  his  title  to  another.^'  See,  also,  Cook 
y.  Steams,  11  Mass.  583 ;  Sugden  on  Vendors  (*96),  7th  Am. 
ed.  106,  n.  {1) ;  2  Am.  Lead.  Gas.  514  et  seq.,  notes  to  Prinse 
y.  Oase. 

Aoooiding  to  the  case  made  by  the  pleadings  and  proofs  in  this 
record  the  defendant  purchased  and  paid  for  all  the  red  cedar 
'<  standing,  fallen  or  merchantable  "  on  the  land,  such  timber  to  be 
''cut^  within  a  reasonable  time  ;  that  reasonable  time  is  a  ques- 
tion of  fact  to  be  determined  upon  the  eyidence ;  that  Atkinson  not 
haying  reyoked  the  license  to  cut  the  cedar  until  he  sold  the  land 
to  the  plaintiffs,  up  to  which  time  defendant  may  haye  been  engaged 
in  cutting,  all  that  was  so  cut  was  the  property  of  the  defendant ; 
that  this  personal  property  did  not  pass  by  the  deed  to  the  plaint* 
ifb;  that  the  license  to  '^cuf  was  reyoked  by  the  passing  of  the 
title  to  the  plaintiffs  by  Atkinson's  deed,  and  that  the  defendant  is 
liable  in  this  action  for  all  damage  resulting  from  cutting  of  cedtt 
after  tlie  deliyery  of  the  deed  from  Atkinson  to  the  plaintiffs. 
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The  defendant  cannot  be  liable  to  theae  plaintiiEB  for  any  act  of 

trespass  committed  prior  to  the  deliyery  of  tiie  deed,  bat  he  ia  liaUa 

for  the  net  yalae  of  all  the  cedar  ''  cuf  after  the  title  to  the 

passed  to  the  plaintilEsy  and  removed  by  him  therefrom. 

[Omitting  a  minor  consideration.] 

The  judgment  is  reveraed  and  a  new  trial  awarded* 


BoBiJTBOxr  T.  Bautbii. 

(19na.6fl0.) 

At  the  mfttoiitj  of  a  note  the  holder  demanded  payment  of  the  afiparent  in- 
doner,  and  he  refnaed,  bat  to  eave  the  expense  of  protest,  he  wrote  oTor 
the  indorsement  the  words  *'  protest  walTed."  In  an  action  against  him  ho 
testified  that  at  tlie  same  time  he  notified  the  holder  that  tlie  Indorsement 
was  forged,  bat  the  OTidence  on  that  point  was  oonilietiag.  HM^  that  If 
the  holder  was  misled  bj  that  act  to  his  Injarjr,  the  defendant  was  estopped. 

ACTION  on  a  promissory  note.      The  head-note  and  opinion 
show-  the  case.     The  plaintiff  had  judgment  below. 

J.  C.  Marey  A  Son,  for  appellant. 

Coekrett  dt  WaUker,  for  appellee. 

Vajs[  Valkbkbubgh,  J.  For  a  statement  of  the  case  in  this 
oanse  see  Robinson  t.  BameU,  18  Fla.  602 ;  s.  c,  43  Am,  Bep. 
827.  The  judgment  of  the  court  below  was  in  that  case  reyersed, 
the  cause  retried,  and  is  again  here  on  errors  assigned  by  the  de- 
fendant below,  appellant  here,  as  follows  : 

Ist.  The  court  erred  in  charging  the  jury  as  follows  :  ''If  the 
Juiy  find  from  the  evidence  that  plaintiff  was  misled  to  his  injury 
or  loss  by  the  act  of  the  defendant  in  writing  the  words  '  protest 
waived  ^  over  what  purports  to  be  his  indorsement  as  sued  on,  and 
was  induced  to  sleep  on  his  rights,  and  not  to  take  any  actiye  meas- 
ures to  enforce  the  payment  of  the  note  from  the  maker  or  other 
indorser,  or  eren  to  secure  it,  then  the  defendant  is  estopped,  and 
the  jury  must  find  for  the  plaintiff." 
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In  rofoBing  to  charge  the  jury  as  requeflted  by  the  defendant, 
to-irit: 

jtd,  ''Admitting  that  the  words 'protest  waiyed'were  written 
at  the  time  of  the  maturity  on  the  back  of  the  note  by  0.  L.  Bob- 
inson,  and  that  for  a  particular  purpoee,  to-wit :  waiving  protest, 
no  consideration  having  passed  between  them,  Bamett  to  Robin- 
son, such  indorsement  would  not  bind  Robinson  to  pay  the  note  or 
create  any  liability." 

dd.  ''  If  Mr.  Robinson,  defendant  herein,  had  waived  protest  not 
then  knowing  that  the  purported  indorsement  was  a  forgery,  but 
afterward,  and  before  payment,  learned  that  the  purported  in- 
dorsement was  a  forgery  and  then  refused  payment,  plaintifF  could 
not  recover,  if  the  facts  upon  trial  show  that  the  indorsement  was 
a  forgery  and  never  had  been  adopted  by  defendant.'^ 

4th.  The  court  erred  in  refusing  a  new  trial  upo^  the  ground 
that  the  verdict  was  contrary  to  the  manifest  weight  of  evidence. 

5th.  Upon  the  further  ground  that  the  verdict  was  contrary  to 
the  charge  of  the  court. 

[Omitting  details  of  evidence.] 

The  first  exception  cannot  be  sustained.  The  charge  of  the  court 
so  excepted  to  was  strictly  correct.  Bamett  had  testified  in  effect 
that  he  was  misled  by  the  action  of  the  defendant.  Robinson  testi- 
fied that  he  denounced  the  signature  as  a  forgery.  Swaim  nowhere 
says  Robinson  claimed  it  to  be  a  forgery,  but  says  Robinson  told 
him  ''he  did  not  remember  indorsing  such  note  for  C.  W.  Blew  ; 
that  if  he  did  he  must  have  been  either  drunk  or  crazy  ;  that  he 
and  Blew  had  not  been  on  good  terms  for  some  time  past,  and 
therefore  he  would  not  be  likely  to  indorse  Blew^s  note."  Accord- 
ing to  the  evidence  of  both  Bamett  and  Swaim,  Robinson  did  not 
insist  to  them  that  the  signature  was  a  forgery.  Blew  had  prop- 
erty at  the  time  the  note  matured,  and  before  the  action  was  com- 
menced he  had  put  all  his  property  beyond  the  reach  of  his  credit- 
ors. For  six  weeks  or  two  months  after  the  note  matured  Bamett 
&Qed  to  take  any  steps  to  collect  the  note,  relying  on  Robinson's 
indorsement  and  solvency.  If  therefore  he  was  misled  to  his  loss 
by  the  action  of  Robinson  at  the  time  he  wrote  ^^  protest  waived  " 
over  his  purported  signature  as  indorser,  the  charge  of  the  court 
was  in  every  respect  correct.  There  was  a  conflict  of  evidence,  and 
the  jury  were  the  proper  judges  of  the  credibility  of  the  witnesses 
and  the  weight  of  their  testimony.  The  charge  as  given  was  fairly 
Vol.  XLV— 4 
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called  for  by  the  ciroumstanoes  of  the  case  as  they  existed  at  the 
time,  and  did  not  proceed  from  a  hypothesis  that  did  not  exist.  2 
Dan.  Neg.  Inst  (2d  ed.),  g  352  ;  Ca$co  Bank  y.  K&$ne,  53  Me. 
103. 

The  second  exception  also  cannot  be  sustained.  The  evidence 
■hows  that  the  words  were  written  by  Robinson  over  his  signature 
on  the  day  the  note  matured,  and  not  after  maturity.  It  was  done 
for  the  yery  purpose  of  waiving  protest,  and  not  after  his  liability 
had  terminated  by  reason  of  failure  of  demand,  protest  and  notioe. 
No  new  consideration  passing  from  Bamett  to  Bobinson  was  neoes- 
sary.  The  waiver  may  be  made  on  the  day  of  maturity  as  well  aa 
at  any  other  time ;  and  when  made  after  the  execution  of  the  in- 
strument and  before  maturity,  no  new  consideration  is  necessary  to 
support  it  In  Wall  v.  Bry,  1  La.  Ann.  312,  the  court  in  speak- 
ing of  this  yery  question  of  the  waiver  of  protest,  says  :  ''  The 
plea  that  the  waiver  was  without  consideration  cannot  avail  the  de- 
fendant It  was  made  before  the  maturity  of  the  note  ;  the  holder 
may  have  regulated  his  conduct  in  not  protesting  the  note  by  the 
defendant's  waiver,  confiding  in  it ;  and  to  relieve  him  from  it  now 
would  be  sanctioning  a  breach  of  good  faith,  and  permitting  that 
party  to  gain  by  his  own  disingenuousness." 

In  Scott  V.  Orier,  10  Penn.  St  103,  the  court  hold  in  like  man- 
ner that  the  waiver  of  protest  on  the  day  of  the  maturity  of  the 
note  puts  the  indorser  in  the  same  situation  as  if  the  protest  had 
been  regularly  made  and  proved.  2  Dan.  Neg.  Inst.  (2d  ed.),  §§ 
1102, 1107. 

If  the  appellant  means  by  this  assignment  of  error  that  the  adop- 
tion of  the  signature  after  the  note  matured  did  not  bind  Robinson 
as  indorser  unless  there  was  a  consideration  therefor,  passed  from 
plaintiff  to  defendant,  even  if  the  naked  proposition  was  correct, 
yet  the  court  committed  no  error  in  refusing  the  instruction  be- 
cause the  liability  did  not  grow  out  of  the  mere  fact  of  writing  the 
words  '^  protest  waived  "  over  the  signature,  as  the  court  expressly 
charged ;  but  did  grow  out  of  the  fact  that  the  signature  was 
genuine,  or  that  Bobinson  did  not  at  the  time  of  writing  those 
words  over  his  name,  or  for  a  long  time  afterward,  assert  to  the 
plaintiff  that  the  signature  was  a  forgery ;  and  that  the  plaintiff 
was  thereby  induced  to  rely  on  defendant's  liability  as  an  indorser 
until  after  Blew^  the  maker  of  the  note,  had  disposed  of  his  prop- 
erty, and  the  money  could  not  be  made  out  of  him.     The  mere 
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lad  ihftfc  no  consideration  passed  from  Bamett  to  Robinson  at  the 
time  the  words  *'  protest  waiyed  "  were  written  was  not  decisiye  of 
the  case.  The  jury  were  to  determine  from  the  entire  testimony 
whether  the  signature  was  genuine  or  whether  it  was  a  forgery,  and 
whether  the  plaintiff  was  misled  to  his  injury  and  loss  by  the  acts 
of  the  defendant. 
[Omitting  minor  considerations.] 

Judgmmi  ajfirm^d. 


o^sss 


SUPREME  COURT 


or 
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(60  Mloh.  70.) 
MauUr  and  a^rvant  —  dtUy  to  ioaim  s&rvanU  qf  dangert. 

It  iithe  dat7  of  the  proprietor  of  a  lime-kiln  to  warn  an  inexperienced  laborer 
on  the  kiln  of  the  danger  of  falling  into  the  fire  bj  the  removal  of  the  etont 
at  the  baae,  and  the  oonaeqaent  sabsidenee  of  the  mass  above,  upon  whieh 
he  is  employed  to  work.*  » 

ACTION  for  negligently  cauBing  of  death  of  plaintiff's  intes- 
tate.    The  opinion  states  the  facts.   The  plaintiff  had  judg- 
ment below. 

L.  O.  Holden  and  W.  R.  K&ndrick,  for  appellant. 

Michael  Brennan  and  Wisner  <6  Draper,  for  appellee. 

CooLEY,  J.  The  plaintiff,  as  administrator  of  her  deceased 
husband  Daniel  Parkhnrst,  brings  suit  against  Johnson  for  caus- 
ing the  death  of  her  husband  by  negligence.  She  recovered  judg- 
ment in  the  Circuit  Court,  and  the  principal  question  on  this 
record  is,  whether  there  was  any  evidence  of  negligence  on  the 
part  of  defendant  to  go  to  the  jury. 

The  principal  facts  in  the  case  are  these  :    Johnson,  in  the  fall 

*8eeFVmeiiy.  PhtilifMOOArk.  17),48Am.  Bep.  26i. 
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of  1880,  waa  proprietor  of  a  lime-kiln  in  East  Saginaw,  which  he 
waa  then  operating.  It  was  customary,  when  the  stone  at  the  base 
of  the  kihi  was  sufficiently  burned,  to  take  it  out.  When  this  was 
done  the  insufficiently  burned  stone  above  did  not  fall  into  the 
cleared  space,  but  was  retained  by  lateral  pressure.  To  force  it 
down  men  either  stood  on  the  curb  at  the  top  of  the  kiln  and 
pounded  upon  it  with  heayy  iron  bars,  or  they  got  upon  the  stone 
with  their  implements  and  worked  upon  it  until  it  fell.  The  fall 
would  be  in  proportion  to  the  quantity  which  had  been  taken  out 
below,  and  might  be  one  foot  or  four,  or  even  more.  As  the  stone 
below  would  be  hot,  it  would  be  necessary  that  the  men  standing 
upon  the  stone  when  it  fell  should  immediately  step  off.  As  the 
falling  would  begin  from  the  underside,  they  commonly  had  suffi- 
cient warning  in  the  sound,  and  could  easily,  step  upon  the  curbing 
in  time  to  escape  danger. 

Daniel  Parkhurst  was  a  common  laborer,  and  had  seen  very  lit- 
tle of  lime  burning.  It  was  not  shown  that  he  had  any  experience 
which  would  make  him  acquainted  with  its  dangers.  Johnson 
hired  him,  and  took  him  upon  the  stone  with  himself  and  an  ex- 
perienced hand  to  assist  in  pounding  the  stone  down.  Two  draws 
had  been  taken  out  from  beneath.  This  was  an  unusual  quantity, 
and  the  probability  that  the  fall  would  be  considerable  was  in- 
creased in  proportion.  It  does  not  appear  that  Johnson  apprised 
Parkhurst  of  this  fact,  or  that  he  gave  him  any  warning  whateyer. 
In  going  upon  the  stone  Johnson  had  the  danger  in  mind,  and 
looked  to  see  where  he  would  step  off  when  the  fall  came,  but 
it  does  not  appear  that  Parkhurst  was  anticipating  danger  or  pre- 
paring for  it.  The  three  men  worked  at  the  stone  for  a  time  when 
it  suddenly  fell  to  the  depth  of  from  four  to  six  feet.  Johnson 
and  the  experienced  workman  stepped  o£F,  but  Parkhurst  fell  with 
ihe  stone,  and  it  was  impossible  to  extricate  him  aliye. 

The  Oircuit  judge  thought  there  was,  some  evidence  of  negligence 
on  the  part  of  Johnson  in  these  facts,  and  we  agree  with  him.  He 
took  an  inexperienced  man  into  a  place  of  danger  without  ap- 
prising him  of  the  risks  aild  without  any  warning  that  danger 
was  to  be  antknpated.  It  is  true  the  workmen  in  the  business 
testify  that  they  do  not  consider  it  dangerous,  and  probably  it 
is  not  when  one  fully  understands  it ;  but  this  man  did  not  fully 
tinderstand  it  and  the  danger  and  loss  of  life  came  to  him  in 
consequence.      The     negligence    consisted    mainly    in    not    in- 
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fonning  hinL  OoamiB  ▼.  Nitw  Bedford  Cordage  Co.,  103 
585 ;  6.  0.,  3  Am.  Bep.  506;  Smiih  t.  Oxford  Iron  Oo^  4A  N.  J. 
467;  8.  0.,  36  Am.  Rep.  535;  Ba1c«r  t.  AlUghony  VaUoy  R  Ob., 
95  Penn.  St  311;  8.  a,  40  Am.  Bep.  634;  Swohoda  t.  Ward,  40 
Micb.  420. 

We  hare  giyen  aboTe  the  ranilt  of  the  eyidenoe  upon  our  mindfl, 
and  do  not  deem  it  important  to  present  it  in  detail  here.  The 
case  was  fairly  submitted  to  the  jury,  and  the  judgment  must  bo 
affirmed,  with  ooets. 

Judgmoni  affirmed^ 

The  other  justioes  oonourred. 


Bmavoramp  t.  Saoutaw  ICunvo  Go. 

•OMM.IM.) 

2f(toMp0tiot^^arideao$''^tnritano$'^^prpaiituit$ 


In  an  action  for  an  injoiy  snslaiaad  bj  a  paaaer  on  a  higkwaj  on  tlie  land*  of 
the  A.  Mining  Company,  bj  being  stmck  bj  a  alone  ffom  a  blael  fired  bj 
the  B.  Mining  Company,  eridence  of  an  agreement  between  the  oompanien 
that  each  may  tlirow  rooks  on  the  other's  a^iaeent  premiaea  in  blasUng  in 
incompetent. 

In  an  action  for  a  naturally  fatal  injury  by  n^ligence,  the  defenee  thai  the 
fliillbrer  died  from  an  independent  dieeaie  is  not  made  out  nnleaa  it  is  dearly 
ahown  that  death  moat  have  enaaed  independent  of  the  injury. 


ACTION  for  negligently  causing  death  of  plaintiff's  intestate. 
The  opinion  states  the  faots.    The  plaintiff  had  judgment 

below. 

G.  W.  ffaydon,  for  appellant. 
jK  B.  OAom^  for  appeUee. 

Mabstok,  J.  This  was  an  action  of  trespass  on  the  case  brought 
to  recover  damages  for  the  death  of  the  intestate,  caused  by  the 
alleged  negligence  of  the  defendant. 

To  properly  understand  the  questions  raised,  a  brief  reference  to 
the  facts  will  be  necessary. 

The  Saginaw  Company  and  the  Stephenson  Company  were  the 
owners  of  adjoining  tracts  of  land  upon  which  there  was  a  vein  of 
iron  ore.    These  companies  commenced  mining  upon  their  respect- 
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iTe'landSy  and  near  to  the  diyision  line,  the  defendant  opening  its 
mine  within  a  Tery  few  feet  of  the  line.  These  mines^  at  the  time 
of  the  injniy  complained  of,  were  known  and  worked  as  open  mines; 
that  of  tiie  defendant  being  down  abont  thirty-five  feet  below  the 
soi&ce  of  the  ground. 

The  Stephenson  Oompany  had  giren  to  its  employees  and  others 
permission  to  erect  and  occnpy  dwelling-houses  upon  its  land,  and 
the  defendant  had  given  like  permission  to  its  employees  to  build 
upon  its  land.  Under  such  authority  a  number  of  houses  had  been 
erected  at  varying  distances  from  the  mines,  and  the  plaintifF,  who 
was  working  for  the  Stephenson  Oompany,  had  erected  a  dwelling 
upon  its  lands.  With  the  permission  of  the  last-named  company, 
a  building  had  been  erected  near  the  division  line,  and  a  stock  of 
merchandise  kept  therein  for  sale,'and  at  this  place  the  miners  and 
their  families  did  a  good  share  of  their  trading.  The  lands  of  these 
companies  had  not  been  fully  cleared  of  their  timber.  There  was 
no  regularly  laid  out  or  opened  street  or  highway  across  these  lands, 
but  there  was  a  track  or  way  across  the  Stephenson  Company's  lands 
used  by  the  miners  and  others,  and  also  used  by  parties  going  be- 
tween their  houses  and  the  store  referred  to. 

On  the  IGth  day  of  January,  1880,  the  plaintiff's  son,  then  six- 
teen years  of  age,  had  been  to  the  store  and  was  returning  home 
along  the  road  referred  to,  when  he  was  struck  on  the  side  of  his 
head  by  a  stone  which  seriously  injured  him,  and  from  the  effects 
ef  which  it  was  claimed  he  died  some  months  afterward.  When 
struck  he  was  about  five  hundred  feet  from  the  defendant's  mine, 
and  it  was  claimed  that  the  stone  that  struck  him  came  from  the 
mine  of  the  defendant,  a  blast  having  been  fired  at  that  time. 

The  negligence  charged  in  the  declaration  was  that  the  defend- 
ant did  not  protect  or  cover  the  place  in  which  the  blast  was  fired, 
and  did  not  give  any  sufBcient  warning  of  the  blast  to  be  fired. 

The  principal  matters  of  defense  were  that  the  evidence  did  show 
that  notice  of  the  blast  was  given  by  the  defendant;  that  it  was  not 
therefore  guilty  of  negUgence,  and  upon  this  ground  the  case  should 
have  been  taken  from  the  jury;  that  such  an  open  mine  could  not 
he  covered  when  blasting  and  carried  on  profitably,  therefore  the 
defendant  could  be  guilty  of  no  negligence  in  not  covering  it;  that 
death  was  not  caused  by  the  injury,  but  by  specific  or  typical  pneu- 
monia; and  they  also  offered  to  show  that  a  mutual  agreement  was 
entered  into  between  these  oompanies»  previous  to  the  accident,  by 
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which  each  might  in  blasting  throw  rocks  npon  the  land  of  the 
otiier,  the  mines  being  so  near  the  division  line  that  there  was  no 
means  of  preventing  such  a  result.  This  eridence  so  ofFered  was 
objected  to  and  excluded.  These  are  the  main  questions  relied  upon* 

[Omitting  other  questions.] 

It  was  Yeiy  strongly  insisted  upon  in  this  court,  that  counsel  in 
the  court  below  claimed  that  the  defendant  had  no  right  whatever 
to  throw  rocks  from  blasts  in  its  mine  upon  the  lands  of  the 
Stephenson  Company, —  that  in  so  doing  it  was  a  trespasser,  and 
that  if  a  stone  from  its  blast  struck  deceased,  while  upon  the 
Stephenson  lands,  defendant  would  be  liable  as  a  trespasser  at  all 
events,  regardless  of  the  question  of  negligence, — citing  in  support 
thereof  Hay  v.  Cohow  Company^  2  N.  Y.  159;  St.  Peier  y.  Denv- 
son^  58  id.  416;  s.  o.,  17  Am,  Bep.  258;  and  Jagw  y.  Adorns^  123^ 
Mass.  27;  6.  c,  25  Am.  Bep.  7.  It  was  claimed  therefore  that  to  meet 
the  position  so  taken  by  counsel  for  plaintiff  the  defendant  had  a 
dear  right  to  introduce  the  rejected  testimony. 

It  must  be  borne  in  mind  that  this  is  not  an  action  brought  bj 
the  Stephenson  Company  to  recover  damages  for  stone  thrown  upon 
its  land  by  the  defendant.  If  this  had  been  such  an  action  the 
evidence  might  have  been  admissible.  As  however  the  deceased 
was  rightfully  upon  the  road  when  injured,  the  Stephenson  Com* . 
pany  could  not  itself  possess  the  right  to  willfully  or  carelessly 
endanger  his  life,  nor  could  it  give  this  right  to  another.  And 
although  the  defendant  may  in  the  first  instance  have  had  author- 
ity to  throw  stones  all  over  the  Stephenson  lands,  yet  when  these 
persons  acquired  the  right  of  travel  thereon,  or  exercised  that  right 
with  the  permission  of  the  owner  of  the  land  and  the  knowledge 
of  the  defendant,  the  rights  of  the  latter  thereby  became  restricted, 
and  from  henceforth  they  must  carry  on  their  business  with  such  a 
degree  of  care  as  the  public  safety  required. 

[Minor  consideration  omitted.] 

The  next  position  relied  upon  is  that  the  death  of  Beauchamp 
was  not  the  natural  and  proximate  result  of  the  injury  received, 
but  was  caused  by  active  pneumonia. 

The  charge  as  given  upon  this  part  of  the  case  is  not  and  could 
not  be  questioned,  if  under  the  evidence  the  question  was  proper 
to  be  submitted  to  the  jury  at  alL  It  is  claimed  by  the  defendant 
that  it  should  not  have  been,  and  upon  this  point  the  case  should 
have  been  taken  from  the  jury. 
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We  may  well  adopt  what  was  said  in  Baltimore  <t  P.  JZ.  y.  Rea- 
neif,  42  Md.  117,  where  after  speaking  of  cases  where  two  or 
more  independent  causes  concur  in  producing  an  effect  and  it  can- 
not be  determined  which  was  the  efficient  and  controlling  cause  — 
or  whether  without  the  concurrence  of  both  the  event  would  have 
happened  at  all  —  the  court  added:  "  But  it  is  equally  true  that 
no  wrong-doer  ought  to  be  allowed  to  apportion  or  qualify,  his  own 
wrong;  and  that  as  a  loss  has  actually  happened  whilst  his  own 
wrongful  act  was  in  force  and  operation,  he  ought  not  to  be  per- 
mitted to  set  up  as  a  defense,  that  there  was  a  more  immediate 
cause  of  the  loss,  if  that  cause  was  put  into  operation  by  his  own 
wrongful  act.  To  entitle  such  party  to  exemption,  he  must  show 
not  only  that  the  same  loss  might  have  happened,  but  that  it  must 
have  happened  if  the  act  complained  of  had  not  been  done.  Davis 
T.  Oarreit,  6  Bing.  716." 

This  case  would  seem  to  come  clearly  within  the  third  rule  laid 
down  by  Mr.  Justice  Oooley  in  his  work  upon  Torts,  p.  70,  where 
the  authorities  are  very  fully  collected:  ^^  If  the  original  act  was 
wrongful,  and  would  naturally,  according  to  the  ordinary  course  of 
events,  prove  injurious  to  some  other  person  or  persons,  and  does 
actually  result  in  injury  through  the  intervention  of  other  causes 
which  are  not  wrongful,  the  injury  shall  be  referred  to  the  wrong- 
ful cause,  passing  by  those  which  were  innocent." 

In  the  present  oase  the  physician  who  attended  the  boy  was 
called  as  a  witness  by  the  defendant,  and  on  direct  examination 
testified  that ''  he  died  of  pneumonia."  That  at  the  time  he  was 
seized  with  pneumonia  he  was  doing  tolerably  well ;  after  the  in- 
jury he  went  on  improving  slightly  up  to  the  time  he  had  pneu- 
monia. On  cross-examination  the  physician  further  testified,  that 
when  first  called,  he  found  that  the  boy  had  receiyed  a  compound 
fracture  of  the  skull ;  that  he  then  appeared  to  be  a  good,  healthy, 
well-nourished  boy ;  that  he  was  insensible  and  remained  so  until 
the  next  day,  when  the  depressed  portion  of  the  brain  was  raised 
and  a  number  of  pieces  of  bone  taken  out ;  that  there  was  a  mass 
appeared  subsequently  protruding  from  the  hole,  which  grew  to  be 
about  the  size  of  an  English  walnut ;  it  was  a  fungus  of  the  brain, 
and  was  remoYcd  ;  that  he  expected  the-boy  to  recover,  and  from  the 
fact  that  he  lived  five  or  six  months  he  had  some  hopes  of  a  recovery. 
He  also  testified  that  there  was  complete  paralysis  of  the  right  side, 
which  continued  some  time ;  that  the  boy  had  some  movement 
Vol.  XLV— 5 
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of  his  right  side  before  his  death,  bat  had  not  completely  reooyeied 
the  ase  of  his  limbs ;  that  his  tongue  was  at  first  paralyzed^  but 
he  afterward  so  far  recoyered  the  use  thereof  as  to  be  able  to 
say  yes  and  no.  He  also  testified  :  '^  I  think  he  might  hare 
got  welL  Of  coarse  it  was  a  serioas  injary,  the  chances  were 
against  his  getting  well,  and  yet  the  chances  were  that  he  might 
ultimately  recover.  The  chances  were  against  his  recoyeiy,  and 
yet  there  were  chances  for  his  recovery.  I  would  put  the  chances 
for  his  recovery  in  the  minority.*'  Again:  '^  I  found  him  suffering 
from  shortness  of  breath  ;  I  ascertained  from  his  parents  that  he 
had  a  chill,  followed  by  a  cough  and  pain  in  his  side.''  ''  As  to  the 
cause  of  this  particular  variety  of  pneumonia  it  is  sometimes  due  to 
exposure  to  cold,  living  in  a  vitiated  atmosphere,  overcrowded.  * 
*  *  This  boy  was  exposed  to  cold  the  same  as  we  all  are,  more  or 
less ;  he  was  in  a  sick  room,  but  they  had  some  ventilation  in  there, 
I  know,  at  my  request.  *  *  *  I  am  unprepared  to  say  what 
caused  pneumonia  in  his  case.  *  *  *  In  my  opinion  it  was  a 
specific  or  typical  pneumonia  ;  the  relation  between  it  and  the  in- 
jured head  were  not  close." 

Farther  evidence  similar  to  the  above  was  given,  but  suflicient 
has  been  quoted  to  show  the  character  thereof  and  the  above  is  as 
favorable  to  the  defendant's  position  as  the  case  will  permit 

Is  it  clear  beyond  dispute,  that  the  cold  taken,  pneumonia  and 
death  were  independent  and  separate  from  the  injury  received  and 
sickness  resulting  therefrom?  Oan  it  be  said  with  judicial  certainty 
that  the  injury,  the  sickness  and  weakness  following  therefrom  did 
not  directly  cause  or  largely  contribute  to  the  attack  of  pneumonia, 
and  that  the  party  wrongfully  injured  was  as  able  to  withstand  this 
resultant  attack  as  he  would  have  been  if  '^  a  good,  healthy,  well- 
nourished  boy  "  as  at  the  time  he  received  the  injury?  If  the  in- 
jury received  and  sickness  following  concurred  in  and  contributed 
to  the  attack  of  pneumonia,  the  defendant  mu^4t  be  held  responsi- 
ble therefor.  It  cannot  be  said  that  here  was  a  second  wrongful  act, 
or  a  disease,  wholly  independent  of  the  ^rs^  wrong,  which  caused 
the  death  of  the  boy.     Peoph  v.  Choky  39  Mich.  239. 

We  have  examined  the  other  assignments  and  discover  no  error 
therein. 

The  judgment  will  be  affirmed  with  costs. 

Judgment  afirm&tL 

Oaavbs,  0.  J.  and  Oooley,  J.,  concurred. 
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Ryak  Y.  BaGAJiBY. 

(fiomoh.  in.) 

MuUr  and  tenant— feUaw^terwmii    aft<r  ego. 

A  niniiig  cAptalii,  having  entire  and  aboolute  management  of  the  mine,  iade^ 
pendent  of  the  owner,  ie  not  a  fellow-eerrant  of  the  other  emplojeee,  aad 
the  master  is  liahle  for  hie  negligence  injuring  them,  although  he  was  not 
appointed  directlj,  hut  hj  the  owner's  agent.* 

ACTION  for  negligently  killing  plaintiff's  intestate.     The  opin- 
ion states  the  facts.     The  plaintiff  had  judgment  below. 

0.  W.  Hdyden,  for  appellee. 

GaAYBS,  C.  J.  The  defendant  [Bagaley]  is  proprietor  of  the 
Palmer  Iron  Mine,  and  Daniel  Ryan,  the  decedent,  while  working 
as  a  laborer  in  the  mine,  was  suddenly  killed  by  the  fall  of  certain 
water-pipe  which  was  being  hoisted  from  below.  The  plaintiff 
claimed  that  the  casualty  was  owing  to  negligence  for  which  the 
defendant  was  liable,  and  she  hence  brought  this  action  and  was 
allowed  to  recoYer. 

That  there  was  negligence  as  alleged  is  not  disputed  ;  and  neither 
is  it  disputed  that  it  personally  rested  on  one  Whitesides,  the  min- 
ing captain.  The  only  point  made  is  that  Whitesides  was  in  the 
performance  of  his  customary  duties  as  the  fellow-seryant  of  Ryan, 
and  hence  that  the  defendant  was  not  answerable  to  one  for  the  neg- 
ligence of  the  other. 

It  is  expedient  to  refer  to  a  few  facts.  As  a  part  of  the  general 
business  a  store  was  carried  on.  The  defendant  liYed  in  Pittsburgh 
and  the  conduct  of  affairs  was  confided  to  local  agents,  and  the 
agent  first  in  station  was  Kirkpatrick.  But  neither  he  nor  the 
defendant  was  competent  to  work  the  mine.  They  were  untaught. 
Therefore  all  matters  in  regard  to  working  the  mine  were  required 
to  be  left  to  some  one  else  and  they  were  committed  absolutely  to 
Whitesides,  the  mining  captain.  Kirkpatrick  took  care  of  the  store 
and  had  charge  of  the  financial  part  of  the  business.  He  also  kept 
the  books.     He  rarely  went  to  the  mine  and  had  no  control  OYcr  its 

«  See  JDotflfing T.  J.a«fi.(74  Ho.  14),  41  Am.  Bap.  M. 
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peculiar  operations.    He  in  fact  appointed  Whitesides,  bat  did  not 
assume  to  direct  or  control  him. 

The  defendant  made  frequent  visits  to  and  was  accustomed  to 
consult  with  Whitesides  and  listen  to  his  plans  and  arrangemeAta 
about  the  conduct  of  the  mine,  and  in  case  the  defendant  knew  any 
thing  on  the  subject,  which  rarely  happened,  he  would  tender 
advice. 

The  plaintiff  took  the  position  that  according  to  the  facts,  which 
were  not  disputed,  the  authority  and  control  delegated  to  Whitesides 
oyer  the  mining  and  the  mine  were  such  that  the  latter  was  not  to 
he  regarded  as  a  mere  f eUow-servant  of  Ryan,  but  for  the  purpose  of 
seeing  who  was  responsible  he  was  to  be  deemed  as  standing  in  the 
defendant's   shoes  and  as  affecting  the  latter  with  whateTer  Ua^ 
bility  there  was.     Upon  this  point  the  Circuit  judge  instructed  the 
jury  as  follows  : ''  Now  what  was  the  position  of  Captain  Whitesides? 
He  was  a  mining  captain.     I  think  it  appears  from  the  testimony 
that  he  had  the  entire  charge  and  control  of  the  underground  work 
and  all  the  work  generally  of  the  mine,  and  that  he  employed  and 
discharged  men.     Now  I  charge  you  that  Captain  Whitesides,  if  he 
had  this  power  delegated  to  him,  to  manage  and  control  the  mine, 
negligence  on  his  part  would  be  the  negligence  of  the  owners  or 
managers  of  the  mine." 

Under  this  charge,  and  in  yiew  of  all  the  faces,  it  was  settled  by 
the  jury  that  Whitesides'  position  and  power  were  as  indicated  by 
the  judge.  We  are  consequently  to  consider  that  he  was  intrusted 
with  the  management  of  the  mine  without  direction  or  interference. 
He  was  not  in  any  true  sense  a  mere  foreman  or  department  leader 
or  sub-chief  in  a  given  sphere  of  the  mining  operations.  His  agency 
ooyered  the  entire  mine  and  his  capacity  and  discretion  dominated. 
The  defendant  and  the  agent  Eirkpatrick  equally  regarded  him 
and  looked  to  him  as  the  one  person  to  contriye  and  execute,  and 
they  were  guided  by  his  intelligence  ;  not  he  by  theirs.  In  respect 
to  legal  accountability  his  negligence  was  the  negligence  of  the  de* 
fendant.  The  case  is  within  the  principle  stated  and  recognized  in 
Quincy  Mining  Co.  y.  KitU^  42  Mich.  34  ;  see  also  Dobbin  y.  Rich- 
mond S  DanviOe  H.  Co.,  81  N.  C.  446  ;  s.  c,  31  Am.  Bep.  512; 
Brothers  y.  Cartter,  62  Mo.  373;  s.  c,  14  Am.  Bep.  424;  MuOan  y. 
PhOa.  A  a.  M.  S.  Co.,  78  Penn.  St.  25 ;  8.  o.,  17  Am.  Bep.  369  ; 
Corcoran  Y.  Etolbrook,  59  N.  Y.  517;  SchuUz  y.  Chicago,  etc,  Ry.,  48 
Wis.  375-380  ;  Wood  Mast  and  Sery.,  %  438  and  cases. 
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It  is  not  material  that  WbiteeddeB  receiyed  his  appointment 
diiecUy  from  Kirkpatrick.  For  the  qnestion  in  hand  it  is  jnst  the 
same  whether  his  employment  was  directly  by  defendant  or  throagh 
mother.  The  point  is  what  as  matter  of  fact  was  his  position,  not 
by  what  directness  or  circaity  he  got  it. 

If  he  was  pat  into  what  was  in  substance  the  place  of  the  defend- 
ant in  r^ard  to  the  actual  control  and  management  of  the  mine, 
it  is  of  no  importance  that  his  being  put  there  was  through  the 
agency  of  another  instead  of  being  by  the  immediate  personal  act 
of  the  defendant. 

I  think  the  judgment  should  be  affirmed  with  costs. 

Judgmmi  o/lmutL 
OooLST  and  Maboiom,  JJ.,  concurred. 


SnBABVS  y.   VlKOINT. 
(BO  Mloh.  100). 

lHw§r  ^HgM  ^po§minon — q/ker  —  right  to  hr^ak  dpon, 

h  tram  agalaat  a  sheiUTs  oflleer  for  a  wiongf q1  Miaue  of  ohatfeela  on  oxoea- 

tlon,  the  defendant  maj  show  that  the  phdntUf  had  no  light  of  pmnoflslom 

in  his  own  name. 
Where  distinct  portions  of  the  same  building  are  naed  for  a  shop  and  for  a 

dwelUngy  and  haye  a  common  enter   entrance,  an  officer  In  enlorelag 

pwcew  maj  break  It. 

rOVEB.    The  opinion  states  the  caae.   The  plaintiff  had  judg- 
ment  below. 

Mcrris  d  Uhl,  for  appellant. 

if.  Brawn  and  John  H,  Pabner,  for  appellee. 

CooLST,  J.  The  declaration  in  this  case  contains  three  counts. 
The  first  oount  recites  the  recoyery  of  a  judgment  in  the  Oircuit 
Court  for  the  county  of  Mecosta  by  the  copartnership  of  Charles 
Boot  &  Co.  against  the  plaintiff  for  the  sum  of  t3, 717.50  damages 
ind  I265.55  costs;  the  issue  of  an  execution  thereon  April  17, 1878, 
md  the  deliyery  of  the  same  for  seryice  to  the  defendant,  who  was 
then  sheriff  of  said  county;  it  ayers  that  by  yirtue  of  such  execn- 
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tion  the  defendant  levied  upon  a  stock  of  dry  goods  and  notions 
belonging  to  the  plaintiff  consisting  of  a  great  number  of  separate 
pieces,  and  duly  advertised  them  for  sale  to  satisfy  the  judgment; 
that  at  the  time  and  place  appointed  for  sale  a  large  number  of  per- 
sons attended  as  bidders,  and  it  then  and  there  became  and  was 
the  duty  of  defendant  to  offer  for  sale  and  sell  said  stock  of  dry 
goods  and  notions  in  small  parcels,  hut  that  in  disregard  of  that 
duty  he  offered  and  sold  the  whole  stock  as  one  parcel,  and  the 
same  was  struck  off  to  the  plaintiff  in  the  execution  for  the  sum  of 
tl,500,  which  was  greatly  below  the  value  and  below  what  the 
goods  would  have  sold  for  in  parcels;  to  plaintifTs  damage,  etc 

The  second  count  recites  the  same  judgment,  execution  and  levy, 
avers  that  there  was  included  in  the  levy  goods  to  the  value  of  9250 
which  by  the  law  of  the  State  were  exempted  from  sale  on  execution 
as  stock  in  trade  for  the.  plaintiff,  and  that  defendant  in  disregard 
of  the  exemption  proceeded  to  sell  and  did  sell  all  the  goods,  includ- 
ing the  amount  so  by  law  exempted. 

The  third  count  is  an  ordinary  count  in  trover  for  the  conversion 
of  the  stock  of  goods. 

The  plea  of  the  defendant  is  the  general  issue  without  notice  of 
any  special  defense. 

On  the  trial  the  plaintiff  proved  by  one  Webster  that  he  was  the 
officer  who  made  the  levy,  and  that  he  made  it  as  under-sheriff  of 
the  defendant;  that  he  first  attached  the  goods  under  a  writ  of 
attachment  against  the  plaintiff  issued  at  the  commencement  of 
the  suit  in  which  the  judgment  was  recovered;  that  the  goods  at 
the  time  of  the  attachment  were  in  a  brick  store  in  Big  Bapids, 
the  second  story  of  which  was  occupied  by  the  plaintiff,  living  with 
her  husband  and  children,  as  a  dwelling-house;  that  the  store  was 
closed  at  the  time,  and  he  obtained  access  by  prying  the  back  door 
out  sufficiently  to  enable  him  to  insert  a  stick  and  raise  with  it  the 
bar  by  which  the  door  was  fastened. 

The  plaintiff  was  then  sworn  as  a  witness  on  her  own  behalf,  and 
testified  to  her  occupying  the  second  story  of  the  store  as  a  dwell- 
ing-house; that  at  the  time  of  the  attachment  she  was  in  possession 
of  the  lower  story  and  of  the  goods  which  were  there,  and  was 
engaged  in  the  mercantile  business,  and  that  Webster  came  and 
took  the  goods  away  without  her  consent  on  January  15,  1878. 
On  cross-examination  she  was  asked  in  what  capacity  she  was 
engaged  in  business  at  that  time,  and  replied  that,  she  snpposedshe 
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was  acting  in  possession  of  her  own  goods.  She  was  further  asked 
whether  she  had  not  four  days  before  sold  out  the  stock  of  goods 
to  one  Olark.  The  qaestion  was  objected  to,  and  was  ruled  out  by 
the  court  as  not  proper  cross-examination.  She  was  also  asked 
other  questions  the  purpose  of  which  was  to  show  that  at  the  time 
of  the  seizure  she  was  not  owner  of  the  goods  and  did  not  claim  to 
be,  and  that  her  possession  was  that  of  agent  for  Clark;  but  all 
these  questions  were  overruled.  Subsequently  the  defendant 
Attempted  to  prove  the  same  facts  by  other  witnesses,  but  was  not 
allowed  to  do  so,  on  the  ground  that  defendant  having  wrongfully 
taken  property  from  the  possession  of  the  plaintiff,  he  could  not 
excuse  himself  by  setting  up  title  in  a  third  party.  The  ruling  of 
the  court  appears  to  have  been  deliberate  and  after  full  argument, 
and  the  judge  assigned  his  reasons  as  follows  : 

''I  have  listened  with  a  good  deal  of  interest  to  the  authorities 
cited,  and  also  the  arguments  of  counsel  upon  this  question,  because 
it  is  a  question  of  a  good  deal  of  importance.  My  mind  was 
very  well  fixed  at  the  close  of  the  argument  last  evening,  and  since 
that  time  I  have  taken  occasion  to  examine  authorities,  both  those 
which  have  been  cited  by  counsel,  and  several  which  have  not  been. 
The  plaintiff's  theory  in  this  case  is  as  foUows,  which  is  substan- 
tiated by  proof  which  may  be  satisfactory  to  the  jury,  making  a 
prvna  facie  case,  like  this:  That  on  the  15th  day  of  January,  1878, 
the  plaintiff  in  this  suit  was  in  possession  of  a  certain  stock  of  goods 
and  claiming  the  possession  by  right  of  ownership;  also  it  is  claimed 
that  on  the  evening  of  that  day — the  15th  of  January,  1878  — 
this  defendant,  by  his  deputy,  forcibly  obtained  possession  of  that 
stock  of  goods,  by  breaking  open  or  forcing  open  the  rear  door.  It 
is  claimed  by  the  plaintiff  that  this  defendant  went  there  —  or  we 
shall  so  assume — the  same  as  any  other  individual  would  have  gone, 
having  no  greater  rights  than  any  other  individual  to  do  what  he 
did.  Following  the  case  in  that  light,  we  will  see  how  the  matter 
stands:  Supposing  that  Mr.  Webster  had  been  armed  with  no  pro- 
cess whatever,  and  had  broken  into  the  store,  and  had  taken  posses- 
sion and  maintained  it,  and  converted  the  property,  in  order  to 
eecape  liability  he  must  justify  in  some  way.  The  theory  of  the 
plaintiff  is  that  he  cannot  say  when  prosecuted  for  the  offense  — 
which  it  would  be  an  offense  undoubtedly  —  that  he  cannot  say  to 
the  party  in  possession,  when  prosecuted  for  this  illegal  transaction: 
'Yon  have  no  right  to  that  property;    I  had  as  much  right  to  it  i\a 
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you  had,  for  yoa  had  none.  I  don't  ckim  to  haye  had  any  right; 
yon  had  none  either,  conseqaently  I  am  not  liable  to  you ;  if  I  am. 
liable  to  any  one,  I  am  liable  to  somebody  else.'  That  is  the  posi- 
tion, as  I  understand  it,  that  the  plaintiff  really  takes. 

Now  the  theory  of  the  defense  is  this:    Thi^  the  man  who  com- 
mits the  wrong  can  say  to  the  plaintiff:    '  You  had  no  right  to  the 
possession;   you  had  no  ownership.     I  had  none  either;  but  at  the 
same  time  I  can  justify  my  acts  and  defeat  your  recovery  by  saying 
to  you  that  you  had  no  right  either — neither  of  us  had  any  right; 
and  if  I  am  to  be  prosecuted  and  recovered  against,  it  must  be  by 
somebody  else  besides  you.'    Now  the  question  is,  which  is  the 
more  reasonable,  and  which  is  sustained  by  the  weight  of  authority? 
If  the  person  in  this  case  entering  the  premises  and  taking  posses- 
sion of  the  property  was  armed  with  a  lawful  writ  of  attachment, 
and  prosecuted  that  writ  to  effect  in  legal  manner,  he  has  a  perfect 
defense.     I  mean  to  say  if  there  was  a  claim  against  this  plaintiff 
and  that  claim  was  afterward  reduced  to  judgment,  and  an  execu- 
tion issued  in  a  legal  manner,  and  all  the  proceedings  were  legal, 
then  of  course  he  has  a  perfect  defense  ;  but  in  case  he  should  fail 
to  do  that,  the  question  is,  has  he  got  any?    He  certainly  has  none, 
unless  it  is  the  fact  that  he  can  s^y  to  the  plaintiff  :    '  You  had  no 
right,  nor  I  either;  therefore  I  am  not  to  suffer  for  what  I  have 
done.     The  property  in  this  case  belonged  to  Mr.  Clark;  if  he  has 
got  any  grievance  it  is  his  business  to  show  it,  and  not  yours.'     I 
am  inclined  to  think  that  the  position  is  entirely  untenable;   that 
no  one  has  the  right  to  screen  himself  from  liability  in  a  case  of 
this  nature  by  showing  that  the  party  from  whom  he  took  the 
property  had  no  right  there.     Now  to  maintain  an  action  of  trover 
it  is  necessary  in  many  cases  to  show  the  mere  possession.     In  this 
case  the  plaintiff  claims  possession,  and  shows  it  by  satisfactory  evi- 
dence until  something  better  appears  by  right  of  oimership.     I 
think  in  this  case  that  the  weight  of  authority  is  strongly  in  favor 
of  the  position  taken  by  the  plaintiff.     The  objection  to  the  testi- 
mony offered  will  be  sustained." 

The  defendant  by  his  counsel  then  made  the  following  offer : 
"  The  defendant  offers  to  show  that  the  plaintiff  at  the  time  of  the 
seizure  of  the  goods  in  controversy  was  a  mere  clerk  and  servant  of 
one  Alfred  L.  Clark,  her  father,  who  was  then  the  sole  owner,  and 
in  the  actual  and  exclusive  possession  of  the  goods  in  question,  and 
of  the  store  containing  them,  an(}  that  the  plaintiff  had  no  general 
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or  special  property  in  the  goods,  or  possession  thereof."  This  offer 
was  oyeirnledy  the  court  remarking  that  ''of  course  any  proof  of 
that  nature  would  be  shut  out  by  the  opinion  of  the  court  already 
giyen," 

Defendant's  counsel  then  made  the  following  offer :  '*  We  offer  to 
proye  that  the  plaintiff  was  not  in  possession  of  the  property  in 
question  at  the  time  of  the  seizure."    This  also  was  overruled. 

Defendant's  counsel  further  offered  to  show  that  Clark  had 
brought  suit  against  the  defendant  for  the  value  of  these  same 
goods;  that  one  of  the  issues  in  that  sait  was  whether  the  sale  of 
the  goods  from  this  plaintiff  to  Clark  was  not  void  as  to  her  credit- 
ors; and  that  the  case  had  proceeded  to  trial  and  judgment  This 
offer  was  also  overruled. 

Before  the  evidence  was  concluded  plaintiff  withdrew  the  second 
eoont  of  her  declaration.  The  defendant  then  moved  to  strike  out 
all  evidence  of  a  forcible  entry  by  the  officer  into  the  store,  on  the 
ground  that  an  unlawful  entry  had  not  been  alleged  in  the  declara- 
tion. The  plaintiff  thereupon  announced  that  she  would  rely  for  a 
recovery  upon  the  third  count  exclusively,  and  upon  this  announce- 
ment the  defendant's  motion  was  overruled.  The  case  was  sub- 
mitted to  the  jury,  who  returned  a  verdict  for  the  plaintiff  for  the 
full  value  of  the  goods. 

To  understand  the  grounds  of  the  recovery  it  is  necessary  to  give 
«>me  portion  of  the  instructions  to  the  jury. 

After  stating  the  general  nature  of  the  case,  and  that  only  the 
count  in  trover  now  remained  to  be  considered,  the  judge  pro- 
ceeded: 

^'It  is  claimed  that  the  Van  Loo  building  was  occupied  by  this 
plaintiff  as  a  dwelling-house,  and  testimony  has  been  given  to  show 
that  the  upper  story  of  the  building  was  actually  occupied  by  the 
plaintiff  as  a  private  dwelling.  Also  that  the  lower  story,  com- 
prising the  store,  was  partly  used  as  a  dwelling  ;  that  the  rear  door 
of  that  store  was  really  the  rear  door  of  the  dwelling ;  that  in  order 
to  have  communication  with  the  back  yard,  they  came  down 
from  the  dwelling  part  up-stairs  down  over  a  flight  of  stairs  leading 
down  there,  and  then  out  the  back  door ;  that  they  used  that  back 
door  and  the  stairs  as  a  part  of  the  dwelling.  Upon  that  question 
▼oa  will  scan  the  testimony,  and  determine  for  yourselves  whether 
that  18  a  tact  or  otherwise.  It  is  not  for  me  to  say  to  you  whether 
it  is  a  hot,  but  it  is  for  yon  to  find,  and  find  it  from  the  testimony 
Vol.  XLV  ^  6 
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in  the  OMe.  It  is  olaimed  that  the  party  phiintiff  was  in  poflBesaion 
of  the  store  below|  and  of  the  dwelling-house  part  aboye,  and  it;  is 
olaimed  also  that  the  whole  was  a  dwelling,  the  whole  building, 
r.eoessarily,  from  the  facts  that  are  claimed  to  have  been  shown  here 
Ly  the  plaintiff's  witnesses. 

**  Now  it  is  claimed  that  on  that  night  of  that  day  in  January  this 
defendant,  by  his  under-sheriff,  Simon  G.  Webster,  about  9:15  in 
the  evening,  came  to  this  rear  door  of  the  store  and  forced  it  open. 
The  testimony  is  before  you,  gentlemen,  on  that  point,  and  if  you 
give  credit  to  the  statements  of  the  witness  who  is  alleged  to  have 
gone  into  the  store,  it  will  satisfy  you  that  force  was  used  there  to 
obtain  an  entrance  into  that  store.  Now  I  charge  you  that  if  there 
was  a  trespass  committed  in  so  doing,  that  no  act  performed  by 
that  under-sheriff  afterward  by  virtue  of  any  process  which  he 
might  have  had,  could  protect  him.  His  acts  after  that,  I  say,  if 
it  was  an  illegal  entry  and  trespass  and  breaking,  would  be  entirely 
void,  no  matter  how  many  attachments  or  executions  he  might  have 
had,  because  if  his  entry  was  unlawful,  every  act  afterward  was 
unlawful.  There  is  nothing  clearer  than  that  principle  of  law  in 
the  books.     I  think  there  will  be  no  dispute  about  that. 

"  And  I  further  charge  you  that  if  you  find  that  this  building 
was  the  dwelling-house  of  the  plaintiff,  the  entire  building,  that 
the  officer  did  commit  a  trespass  in  entering  it  in  the  way  it  is  al- 
leged that  he  did,  in  breaking  open  this  door ;  if  he  entered  in 
that  way  it  was  an  unlawful  entry  —  it  was  a  trespass,  something 
that  he  had  no  right  to  do,  no  matter  with  what  civil  process  he 
might  have  been  armed  ;  because  every  one's  dwelling-house,  as  has 
been  remarked,  is  his  castle  and  sacred.  No  one  has  a  right  to 
violate  it  or  break  in  upon  it  in  order  to  enforce  any  civil  process — 
that  is,  of  this  nature,  levying  of  an  attachment  or  an  execution  ; 
there  are  some  cases  where  it  might  be  done,  but  not  in  any  cases 
of  this  kind.  Now  it  is  for  you  to  find  whether  these  facts  which 
are  given  in  this  case  bear  out  and  authorize  this  conclusion." 

This  is  a  sufficient  statement  of  the  case  for  onr  purposes. 

I.  It  has  been  held  in  some  cases  that  one  who  has  peaceable 
possession  of  chattels  by  claim  of  right  may  maintain  trover  against 
e  wrong-doer  who  converts  the  chattels  to  his  own  use,  and  that 
not  only  is  his  possession  evidence  of  title  in  his  favor,  but  the 
v/rong-doer  will  not  be  suffered  to  defend  by  showing  title  in  a  third 
(r>er8on  with  whom  he  does  not  connect  himself.     Duncan  v.  Sftear, 
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11  Wend.  54 ;  Daniels  ▼•  Ball,  id.  57  n. ;  Barker,  v.  Dement,  9  Gill^ 
9, 12 ;  Magee  t.  Scott,  9  Gush.  148 ;  Hubbard  y.  Lyman,  8  Allen, 
520 ;  Burke  y.  Savage,  13  id.  408  ;  Bartlett  v.  ifo^^  29  N.  H.  317 ; 
Snappy.  Winchester,  11  Yt.  351;  Coffin  \.  Anderson,  4  Blackf. 
395;  Weymouth y.  Chicago,  etc.,  B?y  Co.,  17  Wis.  550;  Carters. 
Bennett,  4  Fla.  283,  355 ;  Cook  v.  Patterson,  35  Ala.  102 ;  Vining 
y.  Baker,  53  Me.  544.     Lord  Oajcpbell  states  the  rule  as  follows  : 
^I  oonoeiye  the  law  is,  that  if  a  person  is  peaceably  and  quietly  in 
possession  of  a  chattel  as  his  own  property,  that  a  person  who  takes 
it  from  him,  haying  no  good  title,  is  a  wrong-doer,  and  that  such 
penon  cannot  defend  himself  by  showing  that  the  chattel  is  not  the 
property  of  the  plaintiff,  but  the  property  of  a  third  person.     The 
law  is  laid  down  in  the  most  clear  and  express  terms  in  the  case  of 
Wilbraham  v.  Stiow,  2  Saund.  47,  and  the  notes  to  that  case  by  the 
Tery  learned  editor,  Mr.  Sergeant  Williams,  vouching  a  number  of 
authorities  to  show  that  such  is  the  law  of  England.;  and  it  is  most 
reasonable  and  most  essential  to  society  that  it  should  be  so.     It  is 
of  the  greatest  importance  that  a  man  shall  not,  having  no  good 
title  of  his  own  to  the  property,  be  aUowed  to  seize  it,  and  thereby 
probably  bring  about  a  breach  of  the  peace  and  occasion  great  mis- 
chief and  confusion.     *    *    *    The  plaintiff  rests  on  his  possession 
of  the  property ;  and  the  question  is  whether  a  person  who  has  no 
title  whatever  of  his  own  shall  be  aUowed  to  show  that  the  plaintiff 
has  not  the  right  of  property.     The  right  of  property  is  presumed 
from  the  possession;  and  is  that  presumption  to  be  rebutted  by 
evidence  on  the  part  of  the  defendant,  a  mere  stranger  and  wrong- 
doer, showing  that  the  plaintiff  was  not  the  real  owner  of  the 
chattel  ?    I  am  of  opinion  that  that  cannot  be  done."    Jeffries  v. 
ffreai  Western  R'y  Co.,  5  El.  &  BL  802 ;  s.  c,  34  E.  L.  ft  Eq.  122^ 
125.     It  was  probably  the  doctrine  of  these  cases  that  the  Circuit 
judge  had  in  mind  in  his  rulings  on  the  trial  of  this  suit. 

The  judge  evidently  misapprehended  these  decisions  and  misap- 
plied them.  No  such  doctrine  is  found  in  them  as  is  embraced  in 
the  rulings  made  by  him  on  the  admission  of  evidence.  The  plaint- 
iff has  not  in  this  case  recovered  on  her  possession  as  against  a 
wrong-doer ;  but  the  defendant  denied  her  possession  and  offered 
to  disprove  it,  and  was  not  permitted  to  do  so.  Several  times  and  in 
different  forms  he  made  his  proposition  to  show  that  the  plaintiff 
had  parted  with  both  possession  and  title,  and  that  such  holding  as 
she  had  at  the  time  of  the  levy  by  the  defendant  was  a  liolding  as 
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mere  agent  of  her  &ther.  If  there  is  any  authority  anywhere  which 
would  predade  this  Bhowing,  it  has  not  been  brought  to  our  Btten- 
tion.  We  are  oonfident  it  has  neyer  been  held  in  any  reported 
case. 

The  mischief  of  such  a  doctrine  could  haye  no  better  illustration 
than  such  as  the  facts  of  this  case  would  present.    If  Clark  owns 
the  goods  in  controyersy,  he  may  recoyer  of  the  defendant  their 
fuU  yalue.     If  this  plaintiff  may  recoyer  upon  such  possession  as 
she  had,  no  reason  appears  why  her  husband  could  not  recoyer  also. 
Apparently  it  would  be  as  easy  for  him  to  show  possession  as  for 
the  plaintiff ;  and  it  is  not  to  be  doubted  that  he  might  make  a 
sufficient  showing  if  the  defendant  was  not  suffered  to  cross-exam- 
ine him  upon  the  facts.     Then  if  there  was  a  clerk  in  the  store,  why 
might  not  he  recoyer  also?    Indeed  the  defendant  offered  to  show 
that  the  plaintiff  was  a  mere  clerk,  but  was  not  suffered  to  do  so, 
and  as  it  is  supposable  he  might  haye  made  the  proof  if  permitted, 
this  judgment  cannot  be  supported  without  holding  that  the  pos- 
session of  a  clerk  is  sufficient  title  to  enable  him  to  recoyer  the  full 
yalue  of  the  goods.    And  if  one  clerk  may  recoyer  on  his  or  her 
possession,  why  not  seyeral  in  succession  F    Surely  no  such  doctrine 
can  haye  any  basis  in  law  or  reason. 

If  a  party  has  peaceable  possession  of  property  under  a  chum  of 
title  which  no  other  claimant  is  disputing,  there  may  be  good  reason 
why  a  stranger  should  not  be  suffered  to  disturb  the  possession  with- 
out pretense  of  right  in  himself.  It  is  not  one  man's  business  to 
assert  claims  on  behalf  of  another  who  does  not  see  fit  to  assert 
them  himself,  and  the  peace  of  society,  as  Lord  Oajcpbell  shows,  is 
best  subsenred  by  not  suffering  strangers  to  the  title  to  put  them- 
selyes  forward  as  champions  of  the  rights  of  others  who  make  no 
claim,  and  to  justify  their  own  trespasses  by  showing  that  some  one 
else,  had  he  been  so  disposed,  might  haye  been  justified  in  a  like 
interference.  But  it  was  the  possession  itself  that  the  defendant 
took  issue  upon  in  this  suit,  and  by  the  yery  authorities  upon  which 
the  plaintiff  relied,  the  right  of  recoyery  depended  upon  it. 

II.  But  the  judge  was  equally  in  error  in  the  yiew  he  took  of  the 
protection  of  the  dwelling-house.  He  was  mistaken  in  supposing 
that  the  question  whether  the  store  was  or  was  not  a  part  of  the 
dweUing-house,  was  a  question  of  fact,  and  in  submitting  it  as  such 
to  the  jury.  If  the  facts  were  in  dispute,  they  should  haye  been 
submitted  to  the  jury  under  proper  instructions  ;  but  they  were  not 
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in  dispute.  The  unquestioned  facts  were  that  the  lower  story  of 
the  building  was  occupied  for  a  store,  and  the  upper  story  for  a 
dwelling.  The  back  door  was  common  to  the  store  and  the  dwell- 
ing, but  it  does  Bot  appear  that  in  any  other  respect  was  there  any 
joint  occupancy.  Now  upon  these  facts  the  judge  should  haye 
giyen  positive  instructions,  and  he  could  not  leave  it  to  the  jury  to 
deduce  rules  of  law  from  unquestioned  facts.  That  was  his  busi- 
ness, not  theirs. 

The  jury  appear  to  have  reached  the  conclusion  that  in  law 
the  store  was  a  part  of  the  plaintiff's  dwelling,  and  that  the  entry 
into  it  by  f oroe  was  unlawful.  Upon  this  they  held  the  levy  void 
and  the  defendant  rei^nsible  for  the  full  value  of  the  goods,  not- 
withstanding he  had  process  to  justify  his  seizing  them.  There 
are  New  York  authorities  which  are  thought  to  support  this  ruling. 
Quinn  v.  People,  71  N.  Y.  561;  s.  o.,  27  Am.  Bep.  87,  is  specially 
relied  upon.  That  was  a  prosecution  for  burglary.  The  building 
broken  into  was  similar  in  its  occupation  to  the  one  occupied  by 
the  plaintiff  in  this  case,  and  the  store  on  the  first  story  was  held 
to  be  a  part  of  the  dwelling-house  of  the  proprietors  who  lived  over 
it  But  to  make  this  case  applicable  we  must  be  satisfied  that  the 
term  **  dwelling-house"  has  the  same  meaning  in  the  law  of  burglary 
which  it  has  in  the  law  which  regulates  the  duties  of  officers  in 
making  service  of  civil  process,  and  we  do  not  find  that  it  has  ever 
been  distinctly  held  that  such  is  the  case.  In  the  law  of  burglary 
the  dweUing-house  is  deemed  to  include  whatever  is  within  the 
curtilage,  even  if  not  inclosed  wUh  the  dwelling,  if  used  with  it  for 
domestic  purposes.  People  v.  Taylor,  2  Mich.  250 ;  Pitcher  v.  People, 
16  id.  142.  This  construction  of  the  term  is  for  the  peace,  re- 
pose and  safety  of  families  in  the  night  time,  and  it  is  made  to  in- 
clude all  those  buildings,  the  forcible  breaking  of  which  for 
felonious  purposes  during  the  hours  which  peaceable  and  law- 
abiding  citizens  give  up  to  rest,  would  naturally  cause  alarm,  dis> 
tress  and  danger.  The  protection  of  the  dwelling  against  entry  for 
the  service  of  process  is  in  the  outer  door  only,  and  it  is  optional 
with  the  owner  to  take  it  by  closing  the  door  against  the  officer,  or 
to  waive  it  by  allowing  him  to  enter.  If  the  officer  once  gains  en- 
trance  through  the  outer  door  without  force  or  fraud,  the  privilege 
is  gone,  and  he  may  force  open  any  other  door  if  necessary  to  make 
complete  service  of  his  process,  tf  therefore  the  door  which  was 
forced  by  this  officer  was  the  outer  door  of  the  plaintiff's  dwellings 
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the  offioer,  if  he  had  suoceeded  in  entering  the  store  while  the  door 
stood  opeiLy  might  lawfully  have  forced  the  door  to  what  constitnted 
the  dwelling  in  fact.  But  nothing  seems  plainer  than  that  any  such 
application  of  the  principle  depriyes  that  which  constitutes  the 
dwelling  in  fact,  namely,  all  that  part  of  the  building  which  is 
occupied  by  the  family  for  domestic  purposes,  of  any  privilege 
at  all.  If  the  outer  door  of  the  store  is  to  be  deemed  in  law 
the  outer  door  of  the  dwelling,  then  when  that  door  is  passed 
the  officer  for  the  seryice  of  his  process  may  lawfully  force  his  way 
through  any  inner  door ;  and  through  the  door  which  constitutes 
the  entrance  to  the  second  story  as  much  as  any  other.  Williams  v. 
Spencer^  5  Johns.  352  ;  Hubbard  v.  Mace,  17  id.  127.  But  as  the 
very  nature  of  the  business  to  which  the  lower  story  was  deroted 
requires  it  to  be  kept  open  for  general  access  of  the  public,  and  a 
general  license  is  given  to  everybody  to  enter  for  business  purposes 
it  is  obvious  that  to  treat  the  outer  door  of  the  store  as  the  outer  door 
of  the  dwelling  for  the  purpose  of  domestic  protection,  would  be  to 
sacrifice  the  business  to  the  privilege  or  to  surrender  the  privilege 
altogether.  If  this  were  a  necessity  of  the  situation,  it  must  be  sub- 
mitted to;  but  all  the  necessity  there  is  in  the  case  arises  from  giving 
to  the  dwelling  a  definition  which  makes  it  embrace  something  which 
in  fact  is  no  part  of  the  dwelling  at  all.  The  moment  we  limit  the 
application  of  the  term  '^  dwelling-house  "  to  that  which  is  occupied 
by  the  family  for  dwelling  purposes,  and  treat  the  remainder  as 
being  what  it  is  in  fact,  namely,  a  shop  devoted  exclusively  for 
business  purposes,  all  difficulty  disappears,  and  it  becomes  easy  to 
give  the  householder  his  privilege,  without  depriving  the  officer 
of  any  right  in  respect  to  the  shop  which  he  would  have  if  what  to 
the  business  is  the  unimportant  circumstance  that  the  owner  lived 
under  the  same  roof  instead  of  elsewhere  did  not  exist  The  officer 
by  following  a  customer  into  the  store  would  not  then  acquire  a 
right  to  force  his  way  into  the  dwelling,  and  the  householder  by 
taking  up  his  residence  over  the  store  would  not  acquire  the  right 
to  close  his  place  of  business  against  legal  process  —  a  right  which 
others  do  not  have  and  which  no  principle  of  the  common  law  was 
intended  to  confer.  The  privilege  is  thus  preserved  and  absurd 
consequences  avoided.  The  opposite  conclusion  would  sacrifice 
both  the  privilege  and  the  principle  to  a  mere  definition. 

In  Swain  v.  Mizner,  8  Oray,  182,  it  was  decided  that  when  a 
building  is  leased  in  distinct  portions  to  several  tenants,  the  door  to 
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the  occupation  of  each  tenant  is  to  be  deemed  the  outer  door  of  hia 
dwelling-house,  and  that  an  officer,  though  he  may  be  lawfully 
within  the  building,  has  no  right  to  force  such  door  for  the  service 
of  process.  The  principle  is  applicable  here.  The  outer  door  of 
the  plaintiff's  dwelling  was  the  door  into  the  part  of  the  building 
oooupied  for  domestic  purposes,  and  it  was  behind  that  she  must 
claim  her  protection,  and  not  behind  the  door  of  the  store. 

It  does  not  appear  by  the  record  to  have  been  claimed  that  the 
officer's  entry  into  the  store  was  unlawful,  provided  the  store 
was  not  within  the  protection  of  the  dwelling.  He  offered  to 
prove  that  he  demanded  admittance  before  forcing  his  way  in. 

Ab  the  attempt  by  the  defendant  to  show  the  nature  of  the 
plaintiff's  possession  was  first  made  by  cross-examination  of  the 
plaintiff  herself,  and  was  excluded  as  not  being  proper  cross-exam- 
ination, attention  is  called  to  the  repeated  decisions  of  this  court 
which  show  beyond  question  that  the  attempted  cross-examination 
was  entirely  within  the  limits  of  the  party's  right.  Chandler  y. 
Attitan,  10  Mich.  460;  Dann  y.  Oudney,  13  id.  239;  DeiroU  A  MO- 
waukee  Railroad  Co.  y.  Van  SUinburg,  17  id.  99. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial 
awarded. 

Judgment  rwermd^ 

Obayis,  0.  J.,  and  Mabston,  J.,  ooncumd. 


PioPLB  y.  Bbilly. 

ft 

(80  Woh.  SM.) 

Orimimmi  tow — **  Mt&rif  "•^pooUdUnf. 

PMl-seUing  Is  not  puniBhable  u  a  *'  lotterj.'**^ 

/^ONVIOnON  of  pool-selling.    The  opinion  states  the  case. 

John  B.  OorlisM,  city  attorney,  H&nrff  M.  Duffield,  city  counsellor, 
for  people. 

F.  A.  Baker,  for  respondent. 
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Oampbbll,  J.  Respondent  was  convicted  under  an  ordinance  of 
tiie  city  of  Detroit,  aeotion  3  of  which  undertook  to  punish  the 
maintaining  of  any  "  lottery,  policy,  pool,  bucket-shop,  board  of 
trade,  or  any  like  scheme  or  place  for  drawing  or  disposing  of 
money,  wheat  or  other  property  within  the  city.'^  The  complaint 
was  in  general  terms,  and  without  details  or  description  of  the 
offense  charged,  except  that  it  was  keeping  and  maintaining  * '  a 
pool  for  disposing  of  money  by  means  of  wagers  on  games  of  baae- 
ball,  horse-races,  and  other  like  games  and  sports,"  and  maintain- 
ing '^  a  lottery  for  disposing  of  money." 

The  power  giyen  by  charter  over  various  offenses  partaking  of  the 
mischief  of  gambling  was  fully  exercised  by  other  sections  of  the 
ordinance,  and  could  not  by  any  reasonable  construction  include 
pools  or  lotteries.  The  only  remaining  power  within  the  same  class 
of  mischiefs  is  that  to  ''prohibit,  prevent  and  suppress  all  lotteries 
for  the  drawing  or  disposing  of  money  or  any  other  property  what- 
soever, and  punish  all  persons  maintaining,  directing  or  managing 
the  same,  or  aiding  in  the  maintenance,  direction  or  management 
thereof."    §  43. 

The  offense  which  the  recorder  finds  respondent  to  have  committed 
consisted  in  what  seems  to  be  commonly  known  as  pool-seUing,  and 
the  facts  indicate  that  the  pools  were  made  up  of  amounts  bid  for 
the  privilege  of  selecting  horses  out  of  those  running  in  races,  and 
of  bets  of  as  many  as  saw  fit  to  do  so,  by  purchasing  checks  depos- 
ited on  base-ball  matches,  where  those  who  bet  on  the  winning 
combination  received  the  pool.  Respondent  had  nothing  to  do  with 
the  races  or  matches. 

That  this  is  a  species  of  gambling  is  clear  enough,  but  whether 
it  amounts  to  keeping  a  lottery  is  a  very  different  question.  The 
term  used  in  the  charter  is  the  same  used  in  the  criminal  law  of 
the  State,  and  was  undoubtedly  used,  as  the  other  charter  language 
was  used,  in  a  similar  sense.  It  is  a  safe  and  necessary  rule  to 
construe  criminal  statutes  so  as  to  include  what  is  fairly  and  rea- 
sonably within  the  legitimate  scope  of  the  language,  but  not  to 
include  what  is  not  within  the  language,  merely  because  it  partakes 
of  similar  mischievous  qualities.  The  legislative  authority  very 
frequently  makes  large  differences  between  the  punishment  of 
wrongs  involving  many  resemblances  in  quality  because  the  extent 
of  the  mischief  is  greater,  and  the  depravity  more  serious  in  some 
than  in  others.      And  while  all  kinds  of  gambling  belong  morally 
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to  one  family,  the  discrimination  between  the  several  kinds  is  so 
great  that  courts  cannot  justly  confound  them  by  construction. 
Lotteries  are  made  subject  to  the  heaviest  penalties  imposed  on  any 
misdemeanor,  and  a  second  offense  if  made  a  felony.  Comp.  L., 
§§  7735-7737.  All  other  kinds  of  gambling  covered  by  the  stat- 
utes, even  in  the  enlarged  scope  of  the  most  recent  legislation, 
have  a  maximum  punishment  bearing  no  comparison  with  the 
penalties  for  lotteries.     Pub.  Acts  1877,  p.  167. 

Without  discussing  the  limits  of  legislative  power  which  may  be 
conferred  upon  cities  in  such  matters,  it  is  clear  that  they  have  no 
inherent  power  over  them,  and  cannot  exceed  the  authority 
granted. 

The  statutes  concerning  lotteries,  which  go  back  into  the  terri- 
torial period,  have  from  the  beginning  provided  the  same  penalty 
of  12,000  as  the  fine  which  might  be  imposed.  Act  of  June 
30,  1828  (3  Terr.  L,  687).  This  statute,  which  was  *'  An  act  to 
suppress  private  lotteries,''  goes  more  into  detail  than  the  subse- 
quent statutes,  and  ^hows  very  clearly  that  the  evil  aimed  at  was 
Uiat  class  of  schemes  whereby  large  numbers  of  persons  are  enticed 
into  purchasing  tickets  for  the  distribution  of  prizes  in  money  or 
property  upon  some  sort  of  drawing  or  allotment  by  chance.  It  is 
also  to  be  noticed  that  one  primaiy  object  was  to  punish  such  acts 
as  the  assumption  of  privileges,  which  it  was  then  customary  to 
grant  to  the  aid  of  various  public  enterprises.  Lotteries  were  fre- 
quently allowed  to  raise  money  for  public  improvements,  such  as 
schools,  bridges,  etc.  Thus  in  1805  four  lotteries  were  authorized 
for  the  benefit  of  the  city  of  Detroit,  shortly  after  the  destruction 
of  the  town  by  fire.  1  Terr.  L.  67.  Four  lotteries  were  allowed 
for  the  benefit  of  the  University  in  1817.  2  Terr.  L.,  105.  Lot- 
teries were  also  authorized  in  1829  to  secure  free  bridges  and 
improved  highway  communication  between  Detroit  and  Monroe. 
2  Terr.  L.  731. 

By  the  Constitution  of  1835  (art  12,  §  6)  it  was  provided  that 
/'no  lottery  shall  be  authorized  by  this  State,  nor  shall  the  sale  of 
lottery  tickets  be  allowed."  There  can  be  no  doubt  what  was  meant 
by  this  language,  and  it  clearly  referred  to  the  class  of  enterprises 
which  had  formerly  been  lawful  if  authorized  by  law,  and  criminal 
if  unauthorized.  The  statute  of  1828  covered  all  such  cases  ade- 
quately, and  remained  unchanged  until  the  Revised  Statutes  ol 
1838,  which  introduced  the  sections  now  in  force,  and  which  has 
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oiilv  been  once  amended,  in  1867,  Bev.  St.  6M.  Thia  section 
covered  originally  two  claaaee  of  offenaee:  First,  lotteries  as 
usually  understood,  with  tickets  written  or  printed*  or  soinie 
eqiii\"alent  device  securing  shares  in  a  distribution  of  prizes;  and 
second,  distributions  by  raffling.  The  penalty  was  unchanged. 
Tlie  reviser,  both  in  his  head-notes  and  in  his  index,  retained  the 
old  idea  of  ''illegal"  lotteries,  as  simply  prohibited  offenses  as 
against  public  policy.  In  ihe  Bevision  of  1846  (p.  685)  the  section 
of  1838  was  retained  without  variation.  And  in  the  subsequent 
compilations  it  is  noticeable  that  this  offense  is  classed  in  the  same 
category  with  illegal  banking  and  fraudulent  stock  issues,  both  of 
which  are  usually  committed  in  such  a  way  as  to  involve  laree 
amounts  and  numerous  persons  defrauded. 

In  1867  (1  Sess.  L.  1867,  p.  VZ2)  an  amendment  was  made  insert- 
ing after  the  word  "  lottery,"  when  it  occurred,  the  words  **  or  gift 
enterprises,"  but  in  no  other  way  varying  the  substance  of  the 
statute,  which  still  remains  as  then  amended.  This  change  was  no 
doubt  introduced  from  a  doubt  whether  the  gift  enterprises  which 
were  then  becoming  numerous,  belonged  strictly  to  the  class  of  lot- 
teries, because  in  some  respects  conducted  in  different  ways,  although 
reaching  similar  results. 

No  one  can  compare  the  legislation  of  the  State  without  seeing 
that  the  legislature  has  found  it  desirable  to  deal  with  lotteries 
differently  as  well  as  more  severely  than  with  other  gambling  trans- 
actions. The  reason  is  not  difficult  to  find.  Lotteries  generally 
involve  large  sums  of  money,  or  large  prizes  of  some  kind,  and  cir- 
culate their  tickets  in  large  numbers  and  in  all  parts  of  the  country. 
All  classes  and  persons  of  all  ages  are  tempted  to  invest  in  the 
chances  of  sudden  riches,  and  it  is  a  matter  of  history  that  the 
passion  for  such  investment  has  led  to  serious  and  wide  spread 
mischief.  No  other  form  of  gambling  operates  as  extensively  in 
its  dealings  or  demoralizes  so  many  people.  It  is  this  extensive 
reach  and  not  merely  its  speculative  purposes  which  makes  lottery- 
gambling  so  dangerous.  The  profits  are  so  great  that  small  penal- 
ties might  not  be  efficacious  enough  to  suppress  the  business,  and 
the  changes  of  our  own  legislation  indicate  this  by  the  successive 
addition  of  imprisonment  in  the  county  jail,  and  even  in  the  State 
prison,  to  the  large  fine  first  imposed  in  1828. 

It  is  not  safe  to  extend  these  serious  consequenoes  by  construction 
to  cases  which  are  not  fairly  within  the  language  of  the  Constitu- 
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tion  and  statutesy  especially  as  the  legislature  has  made  proTision 
for  much  lighter  ponishment  in  those  cases  of  gambling  which  ar^ 
more  confined  in  their  action,  and  therefore  less  likely  to  do  misr 
chief  on  a  large  scale.  We  think  that  it  would  be  straining  the  law 
to  include  such  acts  as  those  of  the  respondent  within  the  category 
of  lotteries,  and  therefore  we  must  treat  the  case  as  one  which  has 
not  been  placed  by  the  legislature  under  the  classification  of  offenses 
which  should  be  left  to  be  dealt  with  by  the  municipal  by-laws  and 
ordinances,  as  well  as  by  State  laws.  As  already  suggested,  we  are 
not  now  required  to  discuss  the  propriety  of  such  a  delegation  of 
authority,  if  made. 

The  oonyiction  must  be  quashed.  We  do  not  think  it  calls  for 
costs  of  reversal. 

The  ether  justioes  concurred. 


Obeen'stikr  v.  Borohabd. 

(MMieli.  481) 

Ocfniraet — 0Mtno$^H9ag€. 

k  cftbiiMil  maker  agrtod  to  build  a  walnat  oonntor,  bat  made  the  topand  door- 
paaelfl  of  stained  whitewood.  In  an  aetion  for  breach^  held  that  evidenee 
WIS  inoompetent  to  show  a  usage  to  employ  whitewood  in  saeh  eounten. 

ACTION  for  breach  of  contract.     The  opinion  states  the  points 
The  plaintiff  had  judgment  below. 


Sands  P.  More  and  Hswry  M.  Duffield,  for  appellant. 
Weeks  d  RandaU  and  F.  A.  Baher^  for  appellee. 

Orates,  G.  J.  Borchard  agreed  in  writing  to  build  for  Green* 
stine  a  walnut  counter,  with  zinc-lining,  cupboard  and  mirror  top, 
with  mirror  plate,  for  1227.50. 

Borchard  made  an  article  which  seemingly  answered  the  descrip- 
tion, and  it  was  deliyered  and  set  up  in  Oreenstine's  sitloon  and  he 
paid  the  contract  price  for  it.  It  was  stained  and  looked  like  wal- 
nut, and  the  plaintiff  supposed  it  to  be  of  that  wood.  But  in  the 
eourse  of  a  week  something  fell  on  it  and  bruised  it,  and  it  was  then 
revealed  that  the  top  and  door-panels  and  some  other  parts  were 
merely  whitewood,  and  so  stained  and  finished  as  to  resemble  wal- 
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nat  The  plaintiff,  relying  on  defendant's  agreement  to  make  a 
walnnfc  oonnter  for  the  payment  of  the  agreed  price,  contended  that 
the  article  supplied,  set  np  and  paid  for,  was  not  a  walnut  coun- 
ter, but  an  article  composed  of  different  and  cheaper  materials, 
and  he  brought  this  action  for  his  damages  arising  from  the  alleged 
breach.  He  recovered  $40,  and  error  is  brought  by  Borchard  to 
reyerse  that  recovery. 

The  case  stands  on  narrow  grounds.  The  doctrine  of  rescission 
has  no  application.  The  contract  is  the  foundation  of  the  action 
and  the  terms  are  plain.  The  parties  saw  fit  to  specify  in  writing 
what  it  was  to  which  they  agreed,  and  no  extrinsic  understanding  at 
the  time  could  be  admitted.  The  case  is  the  simple  one  of  a  suit 
against  the  manufacturer  for  damages,  because  an  article  made  for 
the  customer,  according  to  a  written  undertaking  to  make  one  of  s 
kind  particularly  specified,  is  found,  after  delivery  and  payment, 
to  be  of  inferior  materials  and  of  inferior  value. 

Tlie  defendant  claimed  that  under  his  agreement  he  was  at  lib- 
erty to  put  in  whitewood  where  he  did  so,  and  to  sustain  this  con- 
tention he  offered  evidence  to  the  effect  that  it  is  usual  and  custom- 
ary for  manufacturers,  where  customers  bargain  for  walnut  coun- 
ters, to  make  the  panels  or  other  parts  where  it  would  be  especially 
d'esirable  and  important  to  have  the  wood  firm,  hard  and  rich,  of 
mere  whitewood.     The  judge  excluded  the  evidence. 

The  ruling  was  correct  The  effect  of  such  evidence,  if  any, 
must  have  been  to  derogate  from  the  intent  of  the  plaintiff  and  to 
defeat  a  right  secured  to  him  by  the  contract 

There  is  no  error  and  the  judgment  is  aflSrmed  with  costs. 

JudgfMtU  affirmed. 
The  other  justices  concurred. 


KVTXS  v.  VlLLAQB  OF  MaBOBLLUS. 

Jfttftio^pot  eorporaiion  —  nagfiigmhce  —  drfect  in  wsy. 

A  woman,  walking  after  dark  along  a  village  sueet  in  a  sparaelj  settled  local* 
Ity^left  the  street  to  go  across  the  fields,  and  fell  into  a  hole  dag  by  children 
bj  the  side  of  ar  stamp  some  five  feet  oatslde  the  street  line,  and  was  ur 
Jued.     EM,  that  the  village  was  not  liable  * 

•  See  PerMiiii  ▼.  InhfMiarU»  of  FayeOt  (68  Me.  IfiS),  88  Am.  R«p.  84. 
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A€TION  for  perBonal  injury  by  negligenoe.     The  opinioii  stitat. 
the  caae.     The  plaintiff  had  judgment  below. 

r 

Z.  B.  Dei  Voignes  and  Harsen  />.  8mtih,  for  appellant. 
IF.  J,  Sampwn  and  Howell  dt  Carry  for  appellee. 

COOLET,  J.  This  action  is  brought  under  Act  244  of  1879  ta: 
leeoTer  for  a  personal  injury  occasioned  by  falling  into  a  hole  in 
one  of  the  streets  of  the  village.  The  first  section  of  the  act  pro- 
Tides  ''that  any  person  or  persons  sustaining  bodily  injury  upon 
any  of  the  public  highways  or  streets  in  this  State,  by  reason  of 
neglect  to  keep  such  public  highways  or  streets,  and  fdl  bridges,^ 
cross-walks  and  culverts  on  the  same  in  good  repair,  and  in  a  con- 
dition reasonably  safe  and  fit  for  travel,  by  the  township,  village, 
dty,  or  corporation  whose  corporate  authority  extends  over  such 
public  highway,  street,  bridge,  cross-walk  or  culvert,  and  whoae^ 
duty  it  is  to  keep  the  same  in  good  iepair,,8uch  township,  village, 
city  or  corporation  sh^U  be  liable  to,  and  shall  pay  to  the  person  or 
persons  so  injured  or  disabled,  just  damages,  to  be  recovered  in  an 
action  of  trespass  on  the  case,  before  any  court  of  competent  juris- 
diction.    Public  Acts  1879,  p.  223. 

The  street  in  which  the  injury  occurred  cbnstitnted  a  highway 
from  the  village  into  the  country,  and  there  is  no  complaint  that 
the  part  of  it  appropriated  to  the  use  of  teams  and  vehicles  was  in 
any  respect  out  of  repair.  But  the  side  of  the  street  where  the  in- 
jury occurred  had  never  been  put  in  condition  for  use,  and  a  stump 
was  left  which  would  have  constituted  an  impediment.  By  the  sid^ 
of  this  stump  children  had  dug  the  hole  into  which  the  plaintiff 
fell,  and  it  had  remained  there  unnoticed  for  a  considerable  time. 
The  street  was  four  rods  in  width  and  the  hole  was  within  five  feet 
of  one  line.  Buildings  for  occupation  or  use  were  not  frequent  on 
this  part  of  the  street.  Plaintiff  had  been  out  to  an  evening  meet* 
ing,  and  in  returning  from  it  she  started  to  leave  the  street  and 
take  a  nearer  route  across  the  fields.  It  was  in  doing  this  she  fell 
into  the  excavation. 

One  of  the  questions  made  upon  the  trial  was  whether  the  village 
was  under  obligation  to  put  and  keep  in  condition  for  use  that  part 
of  the  street  where  the  injury  occurred.  The  Oirouit  judge  held 
that  it  was.     We  think  otherwise. 

It  is  evident  that  the  village  authorities  had  never  supposed  that 
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th^  needs  of  public  trayel  required  that  the  stump  should  here* 
moyed  and  the  side  of  the  street  prepared  for  use  at  this  point 
The  street,  though  within  the  corporate  limits,  was  in  its  use  little 
more  than  a  country  highway,  and  it  apparently  accommodated  the 
public  travel  couTeniently  and  safely.  And  it  is  to. be  observed 
that  plaintiff  was  not  making  use  of  the  street  for  the  purposes  of 
thiyel  at  the  time  she  was  injured ;  she  was  leaving  it  to  cross  the 
fil6lds  and  fell  into  the  hole,  as  in  the  dark  she  might  have  fallen- 
into  a  ditch  by  the  side  of  the  road,  or  off  the  end  of  a  bridge.  It 
i^  never  expected  that  travel  will  occupy  all  parts  of  such  a  highway, 
n'or  can  there  be  any  requirement  that  the  public  authorities  shaU 
prepare  for  it.  Howard  v.  Nwrth  BridgeuHU0r,  16  Pick.  189  ;  Kd- 
hgg  V.  NorihampUm^  4  Oray,  65 ;  Dickey  v.  Teleffraph  Co.,  46  Me» 
483;  JTellef/  v.  fbnd  du  Lac,  31  Wis.  179. 

'The  judgment  must  be  reversed  with  costs  and  a  new  trial  oiw 
dered. 

'  The  other  justices  oonourred. 


JoBLur  v.  Gbakd  Bapids  Ioe  Ooxpavt. 

(soMidh.  ne.) 

MatUr  and  aerwifU  —  retpondeat  mtpmrior. 


^fhm  plaintiff  was  ii^ared  by  the  negligent  driving  of  the  defendant's  team  by^ 
the  defendant's  driver,  both  team  and  driver  being  hired  bj  a  thiid  peisoa, 
'who  had  requeeted  the  aervioee  of  that  partieolar  driver.  HM»  that  the 
defendant  was  not  liable. 

* 

ACTION  for  personal  injury  by  negligence.    Tha  opimon  states 
the  case.    The  plaintiff  had  judgment  below. 

,  Taggart  dk  JSarle,  for  appellant. 

.  Kennedy  d  Thompson,  for  appellee. 

GooLET,  J.  The  plaintiff  is  a  lawyer,  residing  at  Grand  Rapids 
ih  this  State.  On  the  third  day  of  April,  1882,  he  was  driving  his 
horse  attached  to  a  buggy  in  one  of  the  public  streets  of  that  city 
when  he  came  in  collision  with  a  wagon  driven  by  one  Scott,  and 
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ifaiown  out  of  the  buggy,  receiving  personal  ^'ih juries.  The 
hotse  timl  bnggy  were  bTbo-  injured.  Plaintiff  claiins  that  the  col-^ 
Iteion  was  due  exclusivlely  to  the  nfegligelat'didving-of  Scott.  It 
appears  that  Scott  was  at  the  tiii^^  il  servant  in  the  gehehil  siervice' 
df  the  defendant,  and  had  been  regul^ly  in  its  employment  for 
seteral  months.  On  t^e  day  when  the  collision  occurred  one  Col-* 
lins,  who  was-  engaged  in  contract  work  on  one  of  the  streets,  had^ 
hired  of  defendant  one  of  its  teams  for  his  own  business,  as  he  had 
repeatedly  done  before,  with  the  nnderstandhig  that  defendant  was 
to  -send  It  driver  with  the  team,  and  that,  Coflins  would  pay  to 
defendant  the  charge  for  team  and  driver.  On  this  occasion  Col- 
lins had  requested  that  Scott  be  sent  as  driver,  an!d  he  was  seiit  in^. 
dompUance  with  that  request.  It  was  while  Scott  was  drivitig  the^ 
l^m  in  the  business  of  Collins  that  the' collisioil  occurred.  Plaintiff' 
brings  this  suit  to  recover  fdrihe  injury  to  himself,  his  horse  and' 
yehicle^  and  in  the  court  Wow  has  been  Warded  1600. 

The  ground  of  the  recovery  lis  that  Scott^  the  driver,  was  at  thd 
time  of  the  injury  in  the  service  of  the  defendant,  and  that  there-. 
fore  the  defendant  was  liable  for  his  negligence  on  the  doctrine  of 
respondeat  superior.     The  point  of  chief  contention  in  the  case  is 
whether  Collins  or  the  defendant  was  in  law,  for  the  purposes  of 
the  application'  of  this  doctrine,  to  be  regarded  as  the  master. 
Defendant  employed  and  paid^  Scott,  and  we  are  io  suppose  had  the' 
power  to  direct  where  and  for  whom  his  services  should  be  given' 
and  to  diacharge  him  for  misconduct  or  incompetency.    But  on  the^ 
other  hand  he  was  engaged  in  the  business  of  Collins  for  the  day, ' 
and  Ci^ins  had  the  right  to  direct  his  actions  and  must  be  assumed" 
to  have  sent  him  with  the  team  along  the  street  where  the  collision 
oebtttrdd.     The  ^acts  make  the  case  unusual,  and  there  is  ample 
room  for  difference  of  opinion  respecting  the  application  of  thi^'* 
general  iJrihcipie. - 

But  the  case  is  Airec&j-wiMi^Qumrmaftyt.  'VUmm^  6WM  "A'. 
499,  which  whether  correctly  decided  or  not,  has  been  too  often 
and  too  generally  recognized  and  followed  to  be  questioned  now. 
In  that  case  it  appeared  that  the  owners  of  a  carriage  were  in  the 
habit  of  hiring  horses  from  the  same  person  to  draw  it  for  a  day  or 
drive,  the  owner  of  the  horses  providing  a  driver.  This  driver  on 
one  occasion  causing  injury  by  his  negligence,  the  owners  of  the 
x^arriage  were  held  not  responsible  for  this  injury.  And  it  waa 
farther  held  to  make  no  difference  that  the  owner  of  the  carriage 
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had  always  been  driven  by  the  same  driver,  he  being  the  only  r^gu^ 
lar  coachman  in  the  employ  of  the  owner  of  the  horses ;  or  that 
they  had  always  paid  him  a  fixed  sum  for  each  diiye  ;  or  that  th^ 
had  proyided  him  with  a  li?ery  which  he  left  at  their  honse  at  the 
end  of  each  drive,  and  that  the  injury  in  question  was  occasioned 
by  his  leaving  the  horses  while  so  depositing  the  livery  where  he 
was  accustomed  to  leave  it.     Baron  Pabkb  in  that  case  says  : 
''Upon  the  principle  that  qui  facU  per  alium  facit  per  ee,  the 
master  is  responsible  for  the  acts  of  his  servant ;  and  that  person 
is  undoubtedly  liable  who  stood  in  the  relation  of  master  to  the 
wrong-doer — he  who  had  selected  him  as  his  servant^  from  the 
knowledge  of  or  belief  in  his  skill  and  care,  and  who  could  remove 
him  for  misconduct,  and  whose  orders  he  was  bound  to  receive  and 
obey."    That  person  was  the  owner  of  the  horses,  and  not  any  one 
at  whose  service  the  horses  and  the  driver  were  temporarily  placed. 
Some  of  the  English  cases  which  follow  Quarman  v.  Bum$U^  are 
quite  analogous  in  their  facts  to  the  one  before  us.    See  Fenian  v. 
Dublin  Steam  Packet  Co.y  8  A.  &  E.  835  ;  Dalyea  v.  tyrer,  £.  B. 
&  R  899 ;  so  also  are  several  of  the  American  cases :    Weyant  v. 
Bailroad  Co.,  3  Duer,  360 ;  Blake  v.  Ferris,  5  N.  Y.  48 ;  arnUA  v. 
kailroad  Co.,  19  id.  129  ;  Nwrie  v.  KoKUr,  41  id.  ASt ;  OrockeU  v. 
Calvert,  8  Ind.  127 ;  Huffy.  Ford,  126  Mass.  24  ;  a.  c,  80  Am. 
Bep.  645.    Some  of  these  cases  the  counsel  for  defendant  seeks  to 
distinguish,  but  as  we  think,  without  success.  And  it  is  immaterial 
to  the  application  of  the  principle  that  the  hirer  of  the  team 
selected  the  driver.    Quarman  v.  Burnett,  eupra  ;  Holmes  y.  Onion, 
i  C.  B.  (N.  S.)  790,  794 ;  Reedie  v.  Railway  Co.,  4  Exch.  244. 

[Omitting  a  point  of  pleading.] 

The  judgment  must  be  set  aside  with  costs,  and  the  case  go  down 
for  a  new  trial 

Judgment  accordingly. 

Obats8»  0.  J.,  and  Oaxpbsll^  J,,  conooxred. 
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Wood  Bbapikg  &  Mowuro  Maohihb  Gokpakt  t.  Smith. 

m  Mioh.  Mi.) 
Omkwi^thtU^oodi  shaU  be  ioHtfaeior^, 

IMnidBBi  bought  a  luurrooling  mMhioa,  ralaetantly,  apon  oolidtatloii  of  tt» 
plalntili;  mad  upon  Iho  stipuUtkm  that  if  it  did  not  work  to  his  ■atiriiaelias  \ 
ho  might  fotiun  it.     MM,  that  his  rignt  to  rajeet  waa  ahaolnte  and  hia 
could  not  bo  inroatigated.* 


ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

0.  21  Ondley  and  Thomas  A.  Wihon,  for  appellant 

Hammondf  Barkworth  di  Smith,  for  appellee. 

Graves,  0.  J.  ThiB  action  was  brought  originally  before  a  justice 
«f  the  peace.  The  pleadings  were  put  in  orally.  The  declaration 
was  stated  as  being  ''on  all  thie  common  counts  in  assumpsit  and  on 
a  written  contract  by  which  defendant  agreed  to  buy  and  receive 
from  plaintiff  a  certain  agricultural  machine  for  the  sum  of  three 
hundred  dollars  ;  claim,  $800  or  under  damages."  The  defendant 
stated  that  he  ''pleaded  the  general  issue  and  gave  notice  of  proof 
that  the  machine  did  not  answer  the  requirements  of  the  contract." 

The  mention  of  a  written  contract  referred  to  three  simultaneous 
writings.  lirH,  a  paper  in  the  form  of  an  order  by  the  defendant 
en  the  plaintiff,  which  was  obtained  from  the  defendant  by  Mr 
Price,  the  plaintiff's  soliciting  agent  after  considerable  effort 
Smondy  a  paper  called  a  warranty  delivered  by  the  agent  at  the  same 
time  to  the  defendant ;  and  third,  a  special  written  stipulation, 
exacted  by  the  defendant,  and  given  on  the  same  occasion.  These 
papers,  except  the  last,  were  printed  blanks.  There  was  originally 
between  the  word  "  allowed  "  and  the  word  "  days  "  in  the  second 
paper  the  figure  on^,  but  at  the  time  the  papers  were  exchanged 
and  the  terms  arranged  this  was  stricken  out  and  it  subsequently 
became  a  question  whether  any  thing  was  inserted  in  its  place.  This 
•abject  will  be  again  noticed  farther  on.  These  several  writings 
appear  below. 

<8ee  Oitaon  t.  Oncma^*  (99 MIeh.  40),  8B  Am.  Sep.  Ml,  and  aota,  80. 
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The  justice  Tendered  judgment  for  the  plaintiff  for  damages 
$104.36  bepjdes  costs,  and  Uie  defendant  appcaeded.  In  the  CiT9nit 
Court  tli^6a(&^i^&'th^ed  Before  k  jur^  on  the  di&^e  preading6li&id  a 
▼erdict  entered  for  the  plaintiff  in.  tha  Aim  of  $300.  This  was  on 
the  2l8t  of  June,  1881.  .  The  defendant  objects  jbo  several  rulings 
of  the  Circuit  judge. 

^  appear  from  the  cast;  that  about  the.  fijBst.  pi  July,  iQSIQ^  thei 
plaintiff  by  its  agents  prodnoed  a  machine  at  the  defendants :  fkroi 
and  that  Lav^rty  and' Jenkins  then  set  it  up.'-  Thetime'foi^eutting 
had  not  yet  arrived.  It  appears  also  that  these  men  were  skilled 
machinists  and  experts  in  putting  together,  fixing  and  running  these 
implements,  and  were' in  the  plaintiff^s  general  einployment  to  start 
new  sold  machines,  make  them  work  as  required  by  the  te)*ms  of' 
sale,  instruct  buyers  how  to  use  t^en^,  and  generally  to  V>ok  after 
the  operation  oi  the  machines  during  any  permitted  time  of  trial. 
Price,  the  soliciting  or  selling  agent,  k^pihh.is  agency  at  Japksipn, 
and  the  place  of  the  defendant  was  in  the  township  of  Columbia  m 
Jafsksoh  county  and  his  post  office  was  at  Fr^Uyn  in  the  same 
township.     These  places  were  sevend  miles  distant  from- Jackson: 

In  the  afternoon  of  the  6th  of  July,  being  Monday,  Laverty  took  • 
the  machine  to  the  field  and  wei^t  round  three  times,  with  it;  and 
continue  on  the  forenoon  of  the  toext  day^  the  .6tb,  until  about  11 
o'clock,  and  then  went  away.     On  i^e  succeeding  afternoon,  namely, 
the  7th,  Jenkins  came  and  took  Laverty's  place,  and  according  to  . 
the  defendant's  testimony,  which  is  not  opposed,  opntiniied  ''off. 
and  on  three  or  four  days"  in  handling  and  fixing  the  machine, 
and  tryihg  to  make  it  work  properly.    And    according  to  Price's 
testimony,  Jenkins  reported  to  him  that  he  found  th^  machine  out 
of  order  and  not  doing  good  work  and  that  he  put  it.  in:  order,  but 
thought  it  would  not  stay  so  because  it  was  in  the  hands  of  unskill- 
ful people.    .  . 

'  The  defendant  gave  evidence  that  Jenkins  acknowledged  his  in- 
ability to  make  the  machine  operate  as  it  ought  to.     He  further  > 
gl^ye  evidence  that  he  sent  word  by  Jenkins  to  Price  of  the  miscon-  ; 
duct  of  the  machine  ;  and  that  he  asked  Jenkins  where  Price  -was  : 
and  was  answered  that  Price  would  be  there  the  n,ext  day  ;  that 
Bpice  did  not  come,  however,  aud  uu  Saturday,  th^  17th,  .hs,  the 
defendant,  wrote. him  the  twine  binder  made  poor  work'  and  that 
he  could  not  keep  it.     This  note  was  postmarked  at  the  Brooklyn 
office  on  l^oix^ay  the  19|tl^,  and  on  the  pex;t  day,;  bpt  before  the 
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letted  was  Tec6ived>  Price  went  to  defendant  and  a  controversj 
ittmediately  occurred  between  them.     The  defendant  stated  tlistlt^ 
iras  the  bargain  that  the  machine  was  to  be  satisfactory  to  him, 
and  that  he  was  to  have  the  whole  of  the  harvest  to  test  it;    He-' 
produced  the  W2u*ranty  on  Price's  request,  and  the  latter  theti  claimed- 
that  it  fixed  the  time  of  trial  at  two  days  —  that  the  figure  "  2''  was 
inserted  over  the  crossed  figure  *^  1 "  in:  the  printed  blank,  and  that^ 
the  defendant  having  hdd  on  beyond  the  time  given,  he  was  bounds* 
to  keep  the  machine  and  pay  for  it  according  to  the  written*  terms. 
The  defendant  disputed  this  position  and  insisted  that  he  was-  not' 
to  be  liable  unless  the  machine  was  satisfactory  to  him,  imd  that  it 
was  orally  understood  that  he  should  have  the  whole  period  of  har- 
Test  to  satisfy  himself,  and  moreover  that  the  figure  '^  2"  was  not^ 
inserted  as  stated  by  Price. 

The  notes  mentioned  in  tix^  order  were  tendered  by  Price  for 
execution,  but  Smith  refused  to  sign  them* and  refused  to  have  the 
machine. 

It  is  admitted  by  Price  that  his  motive  in  putting  in  the  figure^ 
''2"  over  the  erased  figure  "1  *'  was  not  entirely  ingenuous.  He^ 
nys  he  becaofie  afraid  that  his  express  stipulation,  that  the  con-' 
iaract  should  be  of  no  effect  unless  the  machine  worked  to  Smith's' 
ntisfaction  (and  without  which  stipulation  it  was  impossible  to  g^t' 
the  order),  would  wholly  displace  and  supersede  the  priniedcon'^ 
ditional  warranty  unlefss  he  wrote  something  in  it,  at  the  very^ 
time,  which  would*  change  the  presumption;  and  so  he  made  th6' 
figure  "  2  "  over  the  figure  "  1 ''  and  then  read  the  whole  to  the  * 
defendant.  He  also  denied  having  received  any  notice  of  defend-^  t 
ttf s  dissatisfaction  prior  to  his  call  on  the  20th  of  July.  There  ^ 
was  evidence  as  we  have  seen,  tending  to  show  that  the  machiiie ' 
performed  badly,  and  other  evidence  that  it  worked '  remarkabl}^ 
wen,  and  that  the  defendant  acknowledged  to  third  persons  that  he' 
▼as  satisfied  with  it,  or  to  that  effect.  ^ 

The  questions  chiefly  material  are,  first,  the  character  of  the  de-^ 
fendant's  right,  under  the  special  stipulation,  as  to  rejecting  the^' 
machine,  and  second,  the  meaning  of  the  provision  requiring  im- ' 
iQediate  notice  after  the  term  of  trial. 

The  Circuit  judge  was  not  able  to  say  on  inspection  whether  the 
I^aoe  mentioned  m  the  printed  warranty,  actually  contained  the 
figure  '*  2,  ^  as  claimed  by  Price,  or  not,  and  he  therefore  left  it  as' 
s  question  of  fact  to  the  jury.    He  ruled   however  that  in 
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thftj  foond  thAt  the  figure  was  not  there,  the  proTision  woald  -then 
n&omnrOj  imfij  that  the  period  should  be  a  reaaonaUe  timey  and 
he  added  such  hypothetical  instructioiiB  as  he  was  of  opinion  the 
eireumataDoea  called  for.  In  regard  to  the  defendant* a  right  to  re. 
ject  the  machine,  he  charged  aubetantiaUy  that  unleae  there  were 
real  bults  in  its  operation  f <v  which  the  defendant  might  fairly  en- 
tertain dissatigfaction  with  it»  he  waa  not  at  liberty  to  regard  him- 
self as  not  satisfied  and  refuse  to  aooept,and  on  the  other  hand  even  in 
case  real  grounds  existed  for  dissatisfaction,  but  he  kept  the  machine 
beyond  the  time  within  which  he  was  to  giro  notice  that  it  did  not 
work  satisfactorily  to  him,  he  was  still  bound. 

The  cases  where  the  parties  provide  that  the  promisor  is  to  be  aat* 
isfied,  or  to  that  effect,  are  of  two  rlaaswt ;  and  whetherthe  partic- 
ular case  at  any  time  fidls  within  the  one  or  the  other  must  depend 
on  the  special  circumstances  and  the  question  must  be  one  of  con- 
struction. 

In  the  one  class  the  hght  of  decision  is  completely  reserred  to  the 
promisor,  without  being  liable  to  disclose  reasons  or  account  for 
his  course,  and  a  right  to  inquire  into  the  grounds  of  his  action  and 
overhaul  his  determination  is  absolutely  excluded  from  the  inrom- 
isee  and  from  all  tribunals.  It  is  sufficient  for  the  result  that  he 
willed  it.  The  law  regards  the  parties  as  competent  to  contract  in 
that  manner,  and  if  the  facts  are  sufficient  to  show  that  they  did  so, 
their  stipulation  is  the  law  of  the  case.  The  promisee  is  excluded 
from  setting  up  any  claim  for  remuneration,  and  is  likewise  debar* 
red  from  questioning  the  grounds  of  decision  on  the  part  of  the 
promisor,  or  the  fitness  or  propriety  of  the  decision  itsell  Thecaaes 
of  this  class  are  generally  such  as  involve  the  feelings,  taste  or  sensi- 
bility of  the  promisor,  and  not  those  gross  considerations  of  operative 
fitness  or  mechanical  utility  which  are  capable  of  being  seen  and  ap- 
preciated by  others.  But  this  is  not  always  so.  It  sometimes  hap- 
pens that  the  right  is  fully  reserved  where  it  is  the  chief  ground,  if 
not  the  only  one,  that  the  party  is  determined  to  preserve  an  un- 
qualified option,  and  is  not  willing  to  leave  his  freedom  of  choice 
exposed  to  any  contention  or  subject  to  any  contingency.  He  is  re- 
solved to  permit  no  right  in  any  one  else  to  judge  for  him  or  to  pass 
on  the  wisdom  or  unwisdom,  the  justice  or  injustice  of  his  action* 
Such  is  his  wilL  He  will  not  enter  into  any  bargain  exoept  upon 
the  condition  of  reservingthe  power  to  do  what  others  might  re^^urd 
as  unreasonable.     The  following  cases  sufficiently  illustrate  the  in- 
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stuoes  of  the  first  class.  Oibsan  v.  Cranage^  39  Mich.  49 ;  s.  c,  3S 
Am.  Bep.  351 ;  Taylor  v.  Br^wWy  1  M.&  S.  290 ;  McCarren  t.  Mc- 
N%tty,  7  Gray,  fsHi  lir4mn  V.  Foster,  118  llF^^.  136  ;  8.  c,  18  Am. 
Bep.  463  ;  ZdUshi  y.  Olarhy  44  Conn.  218  ;  s.  c,  26  Am.  Rep.  446  ; 
RosiiUry.  Cooper,  23  Vt.  522;  Hart  t.  Hart,  22  Barb.  606  ;  Tyhr 
T.  Ames,  6  Laos.  280. 

In  the  other  class  the  promisor  is  supposed  to  undertake  that  he 
▼ill  act  reasonably  and  fairly,  and  found  his  determination  on 
grounds  which  are  just  and  sensible,  and  from  thence  springs  a  nec- 
essary implication  that  his  decision  in  point  of  correctness  and  the 
adequacy  of  the  grounds  of  it  is  open  to  consideration  and  subject  to 
the  judgment  of  judicial  triers.  Among^  the  cases  applicable  to  this 
class  are  Daggett  v.  Johneon,  49  Vt.  345 ;  and  Hartford  Sorghum 
Mfg.  Oo.  V.  Brush,  43  id.  528.^ 

To  which  of  these^  classes  does:  this  case  belong  ?  The  answer  is 
.  not  difficult..  The  facts  are  very  distinct.  The  plaintiffs  own  evi- 
dence is  cogent  that  the  defendant  was  extremely  shy,  and  would 
enter  into  no  arrangensent  except  upon  the  terms  of  doing  as  be 
hked  about  keeping  the  machine  after  testing  it.  His  mind  was 
fixed  immoTably  that  no  chance  should  be  left  to  force  the  article 
upon  him  unless  he*  finally  chose  to  take  it ;  and  the  special  stipu- 
lation was  specifically  drawn:  and  executed  to  meet  this  purpose  and 
thereby  induce  the  defendant  to  concur  in  an  arrangement.  Had 
it  been  the  intention  that  he  should  be  liable  in  case  the  perforin- 
ance  of  the  machine  were  such,  in  the  opinion  of  a  jury,  as  to  de- 
8er?e  his  approval,  it  would  have  been  quite  unnecessary  to  get  up 
the  special  writing.  The  original  printed  warranty  would  have 
answered  the  purpose.  The  transaction  was  one  belonging  to  the 
first  class,  and  the  Circuit  judge  was  mistaken  in  deeming  ifc  other- 
wise. 

[Omitting  other  questions.] 

The  judgment  must  be  reyersed  with  costs  and  a  new  trial 
granted. 

Judgmmt  reiforsetL 

OooLR  and  Oahbxij^  JJ.»  conoaned. 
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90  Mkii.  an.) 
AUam0^  and  eUmU — privikffed  commumie&Hom. 

The  priTilofe  to  exdade  erldanoeof  oommnniofttloiie  between  attenef  ud 
dlent  ie  penonml  to  the  client,  and  he  anj  waiTe  it  * 

i  PPEAL  from  Probate  order.    The  opinion  states  the  point 

Wm.  H,  Sweet  and  Wm.  A.  Olarky  for  aj^Uant. 
Howard  dt  Thayer y  for  defendant. 

OooLET,  J.  The  claimant  in  the  year  1882  presented  for  allow* 
ance  against  the  estate  of  her  late  husband  a  note  giyen  by  him  to 
his  son  Lewis  Passmore^  September  5,  1870,  for  the  sum  of  four 
hundred  dollars.  The  evidence  tended  to  show  that  the  maker 
once  paid  and  took  up  the  note>  and  afterward  delivered  it  to  his 
wife  upon  the  temporary  loan  of  the  sum  specified  in  it.  The  chum 
was  contested  as  baseless,  and  the  questions  of  fact  to  which  atten- 
tion was  mainly  directed  on  the  trial  were^  whether  the  claimant 
had  rightf  ally  come  in  possession  of  the  note,  and  whether  an  indorse- 
ment of  twenty  dollars  which  she  had  made  thereon  as  of  Septem- 
ber 23, 1876,  represented  an  actual  payment.  Unless  this  payment 
was  made,  remedy  upon  the  note  was  barred  by  the  statute. 

The  plaintiff  gave  positive  evidence  in  support  of  her  claim,  and 
this  was  met  by  proof  of  many  circumstances  which  cast  suspicion 
upon  it.  Among  other  things  it  was  shown  that  she  brought  suit 
for  divorce,  and  in  applications  made  by  her  for  alimony,  the  last 
of  which  was  made  in  1880,  she  stated  that  she  had  no  means  what- 
ever to  provide  for  her  support,  and  that  since  April  17, 1872,  when 
she  and  her  husband  separated,  she  had  received  no  support  or  aid 
from  him  except  the  sum  of  ten  dollars.  This  was  supposed  to  be 
inconsistent  with  her  claim  that  twenty  dollars  was  paid  to  her  in 
1876.  To  meet  this  suggestion  it  was  sought  to  show  by  the  claim- 
ant that  when  the  petition  for  alimony  was  drawn  the  twenty  dollars 
was  not  mentioned  because  her  counsel  told  her  it  need  not  be,  in- 
asmuch as  it  was  not  paid  to  her  for  support  but  upon  a  debt.  The 
—  '  ■  —   — ^ 
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judge  met  this  pnipoBition  by  the  s^tem^nt? '' She  ciwlft  ez^ 
▼hat  adrioe  she  got  from  her  counsel  to  justify  her  conduct.  I 
wouldn't  leoeiTe  it  from  the  attorney, .Jbecause  I  woiild, pot  ii^Uow 
him  to  swear  she  told  him-  any  thii^g  in  this  matter. ' ;  I  shall  haiite 
to  exclude  this  testimony."  The  judge  waai  laboring  under  son^e 
error.  It  is  every  day's  practice  to  permit  a  party  to  justify  his 
^conduct  by  testifying  that  what  he  did  was  by  advice  of  counsql. 
And  the  counsel  himself  if  allowed  to  testify  for  this  purpose  to  the 
•adyioe  he  gave.  There  is  a  privilege  of,  secrecy  as  to  what  pass^ 
between  attorney  and  client,  but  it  is  the  privilege  of  the  cUent  and 
he  may  waive  it  if  he  so  chooses.  Chases  case,  1  Bland.  Ch.  206  ; 
17  Am.  Dec  277;  Parker  v.  CartM,  4  Munf.  27a ;  6  Am.  Dec. 
513;  fMery.  HaU,  12  Pick.  89 ;  22  Am.  Dec.  400;  Benjamin 
V.  Covenirtf,  19  Wend.  363  ;  Wilting  v.  Barfieg,  30  N.  Y,, 
330;  Biddies  v.  Aikiny  29  Mo.  453 ;  Jbasler  Y.Sehriber,  38  111.  172  ; 
SiantonY.  Har^  27  Mich.  539 ;  Duitmhofer  v.  State,  d^  Ohio  8^. 
91 ;  8.  a,  32  Am.  Bep.  362  ;  Rowland  v.  Plummer,  50  Ala.  182.  It 
is  not  the  privilege  of  the  court  or  of  any  third  party.  *  . 
,    [Omitting  other  points.] 

The  case  must  go  back  for  a  new  trial,  and  the  olaii»wt  raoo^or 
the  costs  of  this  court;  . 

Oraybs,  G.  J.',  and  Oampbkll,  J.,  conotirred. 


Bathsiok  v.  DiBtBQiT  Post  akb  TBIB17NB  OoxPAjrr. 

LfM  ->  eenU7Mum9  trenmelien — imimendo. 

Whsre  an  alleged  libel  ehargeB  ied action,  adaltorf  and  abortion,  as  parts  of  a 
^ntinnoiia  transaction,  the  plaintiff  cannot  by  confining  the  innuendo  to  a 
portion  limit  the  defendant's  right  to  jostify  it  as  an  entirety,  and  to  show 
^hat  the  plaintiff  had  no  reputation  that  could  have  been  injured  by  any  part 
of  it. 

LIBEL.     The  opinion  states  the  point.    The  plaintiff  had  judg- 
ment below. 

ffenr^  M.  Qk/eeoer  and  Qwrge  V,  N.  Lathrop,  for  appellant. 
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Julm  Atkinmm^  B.  M.  Converse  and  Isaae  Marsiony  for  appellee^ 

OooLBTy  J.  [Omitting  other  mattercu]  The  most  important 
question  in  the  case  was,  how  far  the  plaintifPs  reputation  was  pat 
in  issue  by  the  charge  made  against  him.  The  published  article 
distinctly  charged  him  with  three  criminal  offenses ;  seduction, 
adultery  and  criminal  abortion.  In  his  declaration  the  plaintiff 
had  set  out  the  article  at  length,  innuendo,  that  the  defendant;  in 
publishing  it  meant  and  intended  to  charge  and  accuse  the  plaintiff^ 
of  criminal  abortion.  It  seems  to  have  been  claimed  by  the  plaintiff 
on  the  trial,  and  to  have  been  conceded  by  the  court,  that  the 
innuendo  narrowed  the  inyestigation  to  the  one  charge,  and  that 
nothing  else  could  be  inquired  into  but  the  alleged  criminal  abor- 
tion, and  the  injury  that  would  be  caused  to  the  plaintiff  by  falsely 
making  that  charge.  Taking  this  yiew  of  the  case  the  court  ex- 
cluded evidence  which  was  offered  by  the  defendant  to  shew  that 
the  general  reputation  of  the  plaintiff  as  a  man  of  chastity  was  bad,, 
before  the  article  complained  of  was  published. 

That  this  ruling  would  have  been  erroneous  had  not  the  innuenda 
^mited  the 'alleged  meaning  of  the  article  to  a  charge  of  criminal 
abortion,  is  scarcely  contested.  The  plaintiff  sues  for  the  injury  to 
his  reputation,  and  if  his  reputation  was  bad  before  in  respect  to 
the  veiy  matters  which  are  now  charged  against  him,  his  injury 
may  be  little  or  nothing.  He  therefore  when  he  brings  suit  puts 
his  previous  reputation  in  issue,  and  the  defendant  may  give  evi- 
dence to  show  that  the  alleg^  libel,  even  if  false,  did  not  probably 
cause  injury.  Earl  of  Leicester  y.  Waiter y  i  Camp.  251 ;  Clark  v. 
Browfiy  116  Mass.  509 ;  Bridgffian  \.  Hopkins,  34  Vt  532  ;  Sfein-- 
man  v.  Me  WittianiSy  6  Penn.  St  170,  In  this  case  the  printed 
article  imputes  sevieral  criminal  offenses ;  but  the  plaintiff  claims 
that  he  has  put  his  reputation  in  issue  as  to  one  of  them  only,  ber 
cause  by  his  innuendo  he  imputes  to  the  defendant  the  meaning 
which  charges  only  that  one.  This,  so  far  as  we  know,  is  making 
the  innuendo  perform  a  new  office  in  pleading.  .  Its  usual  office-  is 
to  explain  doubtful  allusions  in  the  publication  ;  and  it  becomes 
necessary  when  the  matter  published  is  of  itself  disgraceful.  J' An- 
son  V.  Stuart,  1  T  R.  748  ;  Williams  ii  Gardner y  1  M.  &  W.  245 ; 
Honre  v.  Silverlock,  12  Q.  B.  624.  "  A  writing  may  be  so  expressed, 
and  in  such  clear  and  unambiguous  words,  as  that  it  may  amount 
of  itself  to  a  libel  In  such  a  case,  the  court  wants  nt)  crrcumstiiiices^ 
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to  nuke  it  clearer  than  it  is  of  itself ;  and  therefore  all  foreign 
circumstances  introduced  upon  the  record  would  be  only  matter  of 
sapererogation."  Rex  y.  Homey  Cowp.  672-683.  Such  was  the 
ease  with  thiir  publication.  It  was  clear  and  explicit  in  its  charges 
of  crime,  and  no  innuendo  was  needed  to  explain  the  words  or  point 
their  application.  They  change,  in  the  most  positive  terms,  seduc- 
tion, adultery  and  criminal  abortion ;  but  as  the  plaintifF,  for  the 
purposes  of  this  case,  has  elected  to  interpret  the  words  as  charging 
the  last  offense  only,  he  insists  that  for  the  ])iu'po8e8  of  the  trial 
the  defendant  shall  adopt  the  same  interpret. if  ion  and  ignore  the 
other  charges  altogether.  This  is  his  view  of  the  manner  in  which 
the  innuendoes  have  narrowed  the  contention. 

It  is  a  Tcry  proper  rule  that  where  the  plaintiff  by  innuendo  im- 
putes to  the  publication  a  particular  meaning,  he  will  not  be  at 
liberty  on  the  trial  to  reject  that  meaning  and  impute  another. 
IMroder  y.  Snyder,  67  111.  404,  413.  But  this  publication  means  all 
that  is  imputed,  and  also  a  good  deal  more.  In  respect  to  this 
farther  meaning  the  plaintiff  tenders  no  issue,  and  apparently  claims 
no  damages.  But  his  claim  is  general  that  he  is  damnified  by  the 
whole  publication,  and  he  puts  it  before  the  jury  that  they  may 
judge  from  it  the  extent  of  his  injury.  The  jury  must  plainly  see 
that  it  makes  severally  damaging  charges,  and  that  if  the  plaintiff 
is  guilty  as  charged,  he  is  unfit  for  association  with  respectable 
people.  The  plaintiff  ignores  some  of  these  charges,  neither  by  his 
pleading  admitting  nor  denying  them;  but  electiiolg  for  reasons  of  liis 
own  not  to  recognize  the  fact  that  they  are  made  at  all.  This  how- 
eyer  does  not  withdraw  them  from  the  consideration  of  the  jury  so 
long  as  the  whole  article  is  before  them  and  damages  are  claimed  be- 
cause of  it.  There  is  a  sting  in  eyery  sentence  of  the  article,  and  the 
jury  must  see  and  feel,  that  unless  it  is  justified,  the  whole  is 
atrocious.  The  plaintiff  complains  of  the  whole  as  an  injury  to  his 
reputation,  but  neyertheless  proposes  that  the  defendant  shall  not 
be  suffered  to  show  that  as  to  some  portion  of  the  damaging  charges 
he  had  no  reputation  which  such  charge  could  injure.  The  obvious 
reply  to  this  proposition  would  seem  to  be  that  the  right  of  defense 
must  be  as  broad  as  the  right  of  attack,  and  that  if  he  proposed  to 
narrow  the  controversy  to  a  single  charge  he  should  have  complained 
only  of  that  portion  of  the  article  which  made  it,  instead  of  put- 
ting the  whole  before  the  jury  and  counting  upon  the  whole  aa 
damaging. 
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It  may  be  replied  however  and  perhaps  with  truth,  that  in  the 
published  article  the  several  charges  were  so  inseparably  oonneoied 
that  it  was  impossible  to  count  upon  any  one  of  them  separatelyy 
and  to  select  for  that  purpose  the  parts  of  the  article  which  referred 
to  it  while  excluding  the  remainder.  But  this  suggests  thequestdoa 
whether  the  three  charges  of  criminal  conduct  are  not  substantially 
one  ;  whether  taken  together  they  did  not  impute  one  great  crime, 
beginning  with  the  seduction  and  culminating  in  criminal  abortion  ; 
three  offenses  in  law,  but  all  parts  of  a  single  transaction,  which 
the  plaintiff  was  alleged  to  have  entered  upon  to  gratify  a  criminal 
passion,  and  to  have  persisted  in  until  the  final  culmination  in  the 
destruction  of  the  principal  evidence  against  him.  And  this  we 
think  is  the  proper  view  to  take  of  this  publication.  It  charges  in 
effect  one  piece  of  crinpnal  conduct,  comprehending  three  aggra- 
vated offenses.  Unconnected  charges  and  aspersions  have  not  been 
raked  together  with  a  view  to  make  some  give  color  to  the  others, 
but  the  attack  upon  the  reputation  of  the  plaintiff  is  single,  and 
could  only  be  satisfactorily  investigated  as  an  entirety.  The  plaintiiE 
counted  upon  it  as  an  entirety,  complaining  of  it  as  false,  malicions 
and  injurious ;  and  this  put  upon  defendant  the  necessity  of  justi- 
fying or  excusing  the  whole. 

For  reasons  above  given  the  judgment  must  be  set  aside  with 
costs  and  a  new  trial  ordered. 

A 

QukYwa,  0.  J.,  and  Oampbiu^  J.»  oeiMmimL 


o^sss 


SUPREME    COURT 


ALABAMA. 

Bdmovds  y.  Statk 

TOA]a.«.) 

Orimimtdhm  —  larcmnif  —  enHefng  aniimai  mi§€i^. 

s  hog  for  twenty  yaids  on  tho  owner's  piemieefl  bj  dropfiliig 
•ad  then  abandoning  it,  doei  not  ooofltitiite  laroeny.     (8$$  fu4e.  p.  69.) 

pONYlOnON  of  Uuroeny.    The  opinion  states  the  case. 

H.  0.  Tbrnphins,  attorney-general,  for  State. 

SoMBBTiLLB,  J.  The  indictment  in  this  cam  charges  the  da* 
fandant  with  the  larceny  of  a  hog;  which,  tinder  the  statute,  is 
made  a  felony,  without  reference  to  the  value  of  the  animal  stolen. 
Code,  1876,  §  4358.  The  only  CTidence  in  the  case,  showing 
any  caption  or  asportation  of  the  animal,  was  the  testimony  of  an 
accomplice,  one  Wadworth,  who  made  the  following  statement : 
"  That  shortly  after  dark,  on  the  18th  of  February  last,  witness 
met  defendant  near  the  horse-lot,  on  the  plantation  of  one  Ilges  ; 
that  the  two  went  together  to  witness'  house,  where  the  latter  pro« 
eared  an  axe,  and  they  then  returned  to  the  lot.  Witness  then  got 
some  com,  and  after  giving  defendant  the  axe,  by  dropping  some 
of  the  com  on  the  ground  tolled  the  hog  to  the  distance  of  about 
twenty  yards ;  that  the  defendant  then  struck  the  hog  with  the  axe, 
and  the  hog  squealed,  whereupon  immediately  both  witnets  and 
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defendant  ran  away,  leaving  the  hog  where  it  was."  Upon  this 
state  of  facts,  the  oonrt  charged  the  jury,  that  if  they  believed  the 
evidence,  it  was  sufficient  to  show  such  a  taking  and  carrying  away 
of  the  property,  if  done  feloniously,  as  was  necessary  to  make  out 
the  offense  of  larceny. 

We  think  the  court  erred  in  giving  this  charge,  though  the  ques- 
tion presented  is  not  free  from  some  degree  of  dotibt  and  jiifficulty. 
The  usual  definition  of  larceny  is,  *^  the  felonious  taking  and  carry- 
ing away  of  the  personal  goods  of  another.''  4  BL  Oom.  229.  It 
is  defined  in  Boscoe's  Oriminal  Evidence,  as  *^the  wrongful  taking 
possession  of  the  goods  of  another,  with  intent  to  deprive  the  owner 
of  his  property  in  them. ''  Id*  622.  It  is  a  well-settled  rule,  liable  to 
some  few  exceptions  perhaps  that  every  larceny  necessarily  involves 
a  trespass,  and  that  there  can  be  no  trespass,  unless  tiiere  is  an 
actual  or  constructive  taking  of  possession ;  and  this  possession 
must  be  entire  and  absolute.  Boecoe's.Cr«  Ev.  623-24 ;  3  OreenL 
Ev.,  §  154.  There  must  not  only  be  such  a  caption  as  to  constitute 
possession  of,  or  dominion  over  the  property,  for  an  appreciable 
moment  of  time,  but  also  an  asportation,  or  carrying  away,  which 
may  be  accomplished  by  any  removal  of  the  property  or  goods  from 
their  original  status,  such  as  would  constitute  a  complete  severance 
from  the  possession  of  the  owner.  1  OreenL  Ev.,  §154;  Boscoe's 
Or.  Ev.  625.  It  has  been  frequently  held,  that  to  chase  apid 
shoot  an  animal,  with  felonious  inteni^  without  removing  it  aftepr 
being  shot,  would  not  be  such  a  caption  and  asportation  as  to  con- 
summate the  offense  of  larceny.  Wolfe  v.  j^aie,  41  Ala.  412 ;  SkUe 
V.  Sedgler,  1  Bich.  (S.  0.)  30 ;  2  Bish.  Or.  Law,  §  797.  So  it  has 
been  decided,  that  the  mere  upsetting  of  a  barrel  of  turpentine; 
though  done  with  felonious  intent,  does  not  complete  the  offense, 
for  the  same  reason.  SUite  v.  Janes,  65  N.  0.  395.  The  books 
are  full  of  cases  presenting  similar  illustrations. 

On  the  contrary,  it  is  equally  well  settled,  that  where  a  person 
takes  an  animal  into  an  inclosure,  with  intent  to  steal  it,  and  is  ap- 
prehended before  he  can  get  it  out,  he  is  guilty  of  larceny.  3  Inst. 
109.  In  Wisdom's  case,  8  Port.  507,  519,  it  was  said,  arguendo,  by 
Mr.  Justice  Ooldihwaitb,  "  if  one  entice  a  horse,  hog,  or  other' 
animal,  by  placing  food  in  such  a  situation  as  to  operate  on  the 
vobtion  of  the  animal,  and  he  assumes  the  dominion  over  it,  and 
hiusrit  once  under  his  control,  the  deed  is  complete ;  but  if  we  sup- 
jkMe  him  detected  before  he  has  the  animal  under  his  control^  yet 
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sfter  he  has  operated  on  its  volitiony  the  offense  would  not  be  oon- 
gummated."  This  principle  is,  no  doubt,  a  correct  one  ;  but  the 
trae  difficulty  lies  in  its  proper  application.  It  is  clear,  for  ex- 
ample, if  one  should  thus  entice  an  animal  from  the  possession, 
actual  or  constructive,  of  the  owner,  and  toll  it  into  his  own  indos- 
iue»  closing  a  gate  behjmd  him,  the  custody  or  dominion  acquired 
oyer  the  animal  might  be  regarded  as  so  complete  as  to  constitute 
larceny.  2  Bish.  Gr.  Law,  §  8Q6.  It  is  equ^y  manifest,  thiM^  jdL 
one  should,  in  like  manner,  entice  an  animal,  even  for  a  consider- 
able distance,  and  it  should  from  indocility,  or  other  reason,  follow 
him  80  far  off  as  not  to  come  virtually  into  his  custody,  the  crime 
would  be  incomplete. 

The  controlling  principle,  in  such  cases,  would  seem  to  be,  th«t 
the  possession  of  the  owner  must  be  so  &r  changed  as  that  the 
dominion  of  the  trespasser  shall  be  oomplete.  His  proximity  to 
the  intended  booty  must  be  such  as  to  enable  him  to  assert  this 
dominion,  by  taking  actual  control  or  custody  by  manucaption,  if 
he  80  wills.  If  he  abandon  the  enterprise  however  before  being 
placed  in  this  attitude,  he  is  not  guilty  of  the  offense  of  larceny, 
though  he  may  be  convicted  of  an  attempt  to  commit  it.  Wpl^s 
case,  41  Ala.  412.  It  would  seem  there  can  be  no  asportation, 
within  the  legal  acceptation  of  the  word,  without  a  previously  ao-. 
quired  dominion. 

The  facts  of  this  case,  taken  alone,  do  not  constitute  larceny. 
It  is  not  a  reasonable  inference  from  them,  that  there  was  such  ^ 
oomplete  caption  and  asportation  as  to  consummate  the  offense. 

The  judgment  of  the  Circuit  Oourt  is  reversed,  and  the  cause  is 
remanded. 

Judgmmt  reversed. 


RotB  nr  tarn  Bfuiaa.— Ihe  foOowing  luiye  beenbeld  toamomitto  Mportetkm.  B*- 
BOTlBCftlMnalfhMnoiMeiidofAwagoiitoAiiotlier.  OoiM'a  case,  1  Leaoh,  886.  UtUag 
«f«ord  partljoatoC  theseabbard.  Aovt.  Iftato^SBofli,  Cr.  168.  OtauAngm  honm  ta 
beledoolof  aatabla  tomoont.  Rev  ▼.  Pttman,  8  C.  ft  P.  4S8b  A  poeotmn'm  patting  m 
kttat  In  hla  pooket  inatead  of  daUTeriafor  retaining  It.  B.  ▼.  PoynUm,  L.ftG.M7. 
**^*^'"g  *  ^*^'~'****  eartfng  fhnn  a  ladgr*8  ear,  bat  dropping  and  leaving  it  in  her  hair, 
Lapfer*«  caae.  1  Leach,  SHk  Uftinga  podcet  book  from  ool  the  pocket  bat  droppli^ 
bieki«aln.  R.  ▼.  2%oiiipeoii.  1  Xood7.  IB.  To aame effect,  IS.  ▼.  SCmpeofi. 6  Oox,  4»  ; 
Om.  T.  iiiieUe,  nilaai.  48L   BemoTing  a  drawer  of  moner  from  a  safe  and  leaviiDg  it 

aMda.   Slate  y.OrveM,  81  N.0. 660. 
Aafiollowliv  have  been  held  not  toamoont  to  asportation.  Merely  setting  np  a  package 
•€nd,B.y.aisrrv,2«astP.O.  6«6;ortlpplagabarrelfromlUheadtoitS8ld«.  autU 
V.  /ofus,  65  N.  C.  SB6.   Menlj  trapping  an  animal.    3taU  ▼.  ITOdom,  8  FMt.  #61. 
lere^  killing  an  animal    Slots  ▼.  SMialer,  1  Woh.  80. 


20  ALABAMA, 


Wfttoon  ▼.  State. 


Watsok  y.  SlATl. 

(10  Ala.  U.) 

Dm  binr  of  a  domeitlc  aaimal  is  not  within  the  ilntate  of 
whieh  QOTon  ^*  an  j  private  banker,  oonuniMlon  merohant,  laetor,  Inokei^ 
attorn^,  bailee  or  other  agent' 

/>|ONVIOTION  of  embesileinent.   The  opinion  atales  the  oaae. 

Om.  W.  Hoop&r,  for  appeUant 

S.  O.  Tomphins,  attorney-general,  for  State. 

BbickKiL,  0.  J.  The  indictment  is  founded  on  the  statute  (Code 
of  1876,  §  4384),  declaring  that  *^  any  private  banker,  oommiBsion 
merchant,  factor,  broker,  attorney,  bailee  or  other  agent,  who  em- 
bezzles, or  fraudulently  converts  to  his  own  use,  or  fraudulently 
secretes,  with  intent  to  convert  to  his  own  use,  any  money,  properly 
or  effects,  deposited  with  him,  or  the  proceeds  of  any  property 
sold  by  him  for  another,  must  be  punished,  on  conviction,  as  if  he 
had  stolen  it.'* 

The  material  question  presented  is,  whether  a  hirer  of  live  stock, 
who,  during  the  term  of  hiring,  sells  the  same,  in  or  out  of  the 
State,  is  guilty  of  the  offense  denounced  by  the  statute.  The  of- 
fense is  strictly  statutory,  and  it  will  be  seen,  to  constitute  it,  there 
must  be  the  concurrence  of  three  several  facts.  1.  The  party  ac- 
cused must  stand  to  the  owner  in  the  relation  of  private  banker,  or 
commission  merchant,  or  factor,  or  broker,  or  attorney,  or  bailee, 
or  agent.  2.  The  money,  property,  or  effects,  must  have  been  de- 
posited with  him,  or  must  be  the  proceeds  of  sale,  he  having  authority 
to  sell.  3.  The  money,  property,  or  effects,  or  the  proceeds  of  sale, 
must  have  been  embezzled,  or  fraudulently  converted  to  the  use  of 
the  accused,  or  must  have  been  fraudulently  secreted  by  him,  with 
the  intent  to  convert  to  his  own  use. 

BaQment  is  a  term  of  very  large  signification,  and  is  defined  as 
^'  a  delivery  of  goods  in  trust,  upon  a  contract,  express  or  implied. 
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that  the  trust  shall  be  executed,  and  the  goods  returned  by  the 
bailee,  as  soon  as  the  purposes  of  the  bailment  shall  be  answered." 
2  Kent  Com.  559.  The  accuracy  of  this  definition  is  questioned 
by  Judge  Stoby,  who  defines  a  bailment  as  *'  a  delivery  of  a  thing 
in  trust  for  some  special  object  or  purpose,  and  upon  a  contract, 
express  or  implied,  to  conform  to  the  object  or  purpose  of  the  trust/' 
Story  on  Bailments,  §  :i.  There  are  different  kinds  of  bailments, 
involying  different  rights  and  duties,  upon  the  part  of  the  bailor 
and  bailee.  When  the  general  term,  bailment,  bailor,  or  bailee,  is 
employed,  whether  in  a  priyate  writing,  in  a  verbal  contract,  or  in 
a  statute,  its  real  meaning  can  be  ascertained  only  by  reference  to 
the  subject-matter,  and  the  circumstances  attending  its  employ- 
ment The  connection  in  which  the  term  bailee  is  found  in  the 
statute  under  consideration  indicates  very  clearly  that  it  is  not 
used  in  its  largest  sense — that  it  was  not  intended  to  comprehend 
ereiy  species  of  bailment,  and  all  who  might  stand  to  the  owner  of 
money,  property,  or  effects,  in  the  relation  of  a  bailee.  It  is  limited 
and  confined  to  bailees  of  a  particular  class  —  those  having  possession 
wholly  and  exclusively  for  the  benefit  of  the  bailor;  bailments 
where  the  owner  parts  with  the  actual  possession,  not  with  the 
light  of  property,  general  or  special,  and  is  not  without  right  to 
lesume  possession. 

The  hirer  of  chattels  for  a  term  is  a  bailee,  doubtless,  but  of  a 
particular  class  or  kind.  The  trust  created  is  not  exclusively  for 
the  benefit  of  the  bailor,  but  rather  for  his  own  benefit.  He  acquires 
the  exclusive  right  to  the  use  and  possession  of  the  chattels  during 
the  term,  and  for  the  term  is,  in  a  large  sense,  the  owner.  If  the 
ehattel  perishes,  he  loses  the  use,  and  yet  is  bound  to  pay  the  owner 
the  recompense  for  the  whole  term.  The  right  and  title  of  the 
owner  is  not  a  present  right  and  title,  but  is  in  reversion.  It  is  not 
to  a  bailment  of  this  character  the  statute  refers,  but  to  bailments 
in  which  the  bailor  and  bailee  stand  in  a  fiduciary  relation  —  in 
which  the  bailee  acts  for  or  on  account  of  the  bailor,  and  not  for 
himself.  Each  class  of  persons  mentioned  in  the  statute,  other 
than  bailees,  are  agents,  whose  duty  it  is  to  act  for  a  principal ;  and 
if  possession  is  entrusted  to  them,  it  is  merely  for  the  purpose  of 
effectuating  the  agency.  With  them  bailees  are  associated ;  but  the 
word  is  restricted,  by  limiting  them  to  bailees  standing  in  the  rela- 
tion of  agents ;  bailee  or  other  agent,  are  the  words  of  the  statute 
—the  equivalent  of  bailee  standing  in  the  relation  of  agent. 


72  ALABAMA, 


V 


HondanoD  ▼.  State. 


We  do  not  deem  it  neoeapaiy  to  oonnder  any  other  question  in- 
Yolved;  as  we  are  of  the  opinion^  that  the  appeUant,  being  the 
hirer  of  the  oxen,  haying  the  property  in  them,  and  the  right  of 
exclusive  possession  for  the  term,  is  not  a  bailee  of  the  chise  to 
which  the  statute  refers.  In  this  view,  the  rulings  of  the  Circuit 
Court  are  erroneous,  and  the  judgment  must  be  leyeraed,  imd  a 
judgment  here  rendered  disoharging  the  appellant  from  further 
prosecution. 


HmromsoK  v.  Srin. 

On  Ml  indietment  for  bnrglarj,  it  wms  shown  that  n  Tslise,  part  of  the  slolem 
propertj,  wu  found  in  the  defendant's  house  shortlj  afterward.  There 
wu  evidence  tending  to  show  that  he  wu  in  Oeoigia  at  the  time  of  the 
baiglary.  HM,  that  evidence  was  competent  to  show,  that  on  his  retom, 
and  as  soon  as  he  discovered  the  valise,  he  asked  his  wile,  "  whues  valln 
la  tiiat,  and  how  came  it  here  f"    {See  naU,  p.  74.) 

/CONVICTION  of  burgkry.    The  opinion  states  the  case. 

Wm,  Ivrnfy  for  appellant. 

H,  C.  Tbnipkins,  attorney-general,  for  State. 

SoMEBViLLBy  J.  The  indictment  in  this  case  is  for  the  crime  of 
burglary,  as  defined  and  prohibited  by  section  4343  of  the  Code  of 
1876.  It  charges  that  before  the  finding  of  the  indictment,  (George 
Henderson,  the  appellant,  and  one  Henry  Mattison,  ''broke  into 
and  entered  the  storehouse  of  Andrew  J.  Street,  in  which  goods  or 
merchandise  were  kept  for  use,  sale,  or  deposit. 

[Omitting  other  points.] 

There  was  error,  in  our  opinion,  however,  in  excluding  the  testv 
mony  of  the  witness  Jane  McElderry.  There  was  evidence  before 
the  jury  tending  to  prove  that  the  defendant,  Henderson,  was  in 
Rome,  (Georgia,  at  the  time  of  the  alleged  burglary ;  that  he  re- 
turned home  after  this  event,  and  so  soon  as  he  first  discovered  the 
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Talue,  which  waa  identified  as  stolen  property,  in  his  house,  l^e 
asked  his  wife,  in  presence  of  the  witness,  **  Whose  vaJise  is  that  f 
And  how  came  it  here  ?  "  If  these  qaestions,  as  the  eyidence  tends 
to  show,  were  put  to  the  defendant  when  he  first  discovered  the 
stolen  property  on  his  premises,  they  are  manifestly  relevant,  as 
going  to  the  very  fact  of  possession. 

The  rale  is  well  established,  that  the  recent  exclusive  possession 
of  the  fruits  of  crime,  soon  after  its  commission,  is  prima  faci$ 
evidence  of  guilty  poesession.  1  OreenL  Ev.,  §  34.  Yet  if  the 
party,  at  the  time  he  is  found  in  possession  of  the  stolen  property, 
and  before  he  has  had  the  opportunity  to  concoct  evidence  exculpa- 
tory of  himself,  give  a  reasonable  and  probable  account  of  the 
manner  in  which  he  became  possessed  of  the  property,  this  evide^c^ 
should  always  be  allowed  to  go  to  the  jury,  so  as  to  rebut  the  pre- 
sumption of  guilt  which  might  otherwise  arise.  We  are  aware  of 
the  fact,  that  this  principle  has  hot  been  always  observed  in  the 
past  decisions  of  this  court ;  notably  in  the  case  of  Taylor  v.  State^ 
42  Ala.  529  ;  and  again  perhaps  in  Maynard  v.  BtatSy  46  id.  86. 
These  cases  fail  to  make  the  proper  distinction  between  an  explana- 
tion given  at  the  time  the  defendant  is  first  discovered  in  possession 
of  the  fruits  of  the  crime,  and  his  declarations  made  at  other 
times,  when  there  was  opportunity  for  the  deliberate  premeditation 
of  a  &lse  9tory.  Such  was  the  case  of  Spivey  v.  Siate,  26  id.  90, 
upon  the  authority  of  which  the  two  cases  above  appear  to  have 
been  decided. 

The  principle  was  however  recognized  and  applied  in  OrawfortP^ 
case,  44  Ala.  45 ;  and  is  well  sustained  by  authority  from  the 
earliest  adjudications  in  English  criminal  jurisprudence  down  to 
the  present  day.  1  Lead.  Gr.  Gases,  365,  and  cases  cited  in  note ; 
2  Biih.  Cr.  Proc.;  §§  740-746 ;  Glark's  Qr.  Dig.,  §  635  ;  Bamptati 
▼.  StaUy  6  Tex.  Gt  App.  463  ;  Whart  Gr.  Ev.,  §§  691,  761. 

Mr.  Bishop  indorses  this  rule  as  a  reasonable  doctrine,  and  adds: 
''Such  an  explanation,  especially  if  given  instantly  upon  the  prop- 
erty being  discovered,  and  the  accusation  brought  home  to  the 
prisoner's  knowledge,  is  deemed  a  part  of  the  res  gesiw,'^  2  Bish. 
Cr.  Proc.,  §  746.  In  Cooper* s  case,  63  Ala.  80,  the  declaration  of 
the  defendant  was  excluded,  no  doubt  on  the  ground  that  there 
was  ample  time  for  the  concoction  of  an  exculpatory  statement.  It 
was  not  contemporaneous  with  the  imputation  of  guilt  by  the  ar« 
resting  officer.  It  was  therefore  or  may  have  been  premeditated, 
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ftnd  not  inBtmetiTe  ;  and  in  snch  oaaeB  is  not  admiflsible  as  either 
being  explanatory  of  poeaemon,  or  a  part  of  the  res  gestm.  Whari. 
Cr.  Ev.,  §691. 

The  questions  put  by  defendant  to  his  wife,  as  testified  to  by  the 
witness,  Jane  McElderry,  were  a  part  of  the  res  gesim,  ezplamttory 
of  the  fact  of  possession,  which  might  otherwise  be  inferred  by 
reason  of  the  stolen  property  being  found  on  the  premises  nnd^ 
defendant's  control.  They  should  have  been  permitted  to  go  to  the 
jury,  to  be  passed  on  and  weighed  by  them  for  what  they  were 
worth,  and  as  evidence,  would  be  more  or  less  cogent  or  weak,  ac- 
cording to  all  the  other  facts  and  circumstances  of  the  case. 

The  judgment  of  the  Oircuit  Court  is  reversed,  and  the  cause  ia 

remanded. 

Reversed  and  remanded. 


Mofn  BT  ram  RiPomM.— In  flbmiiCoii  ▼.  Slots*  5  Ite.  Ok.  App.  4tt»  «iie  eourt  aaj  : 

The  deoUarations  of  •  dafendiit  charged  with  thrft,  made  at  the  ttme  the  stdeaprap- 
ertjr  to  first  found  in  hto  poMOMion,  may  be  gireo  in  enrldoDoe  bj  him ;  and  if  he  give  » 
leaaonableand  aatisCtetory  aoooont  of  liiapoaiearion,  aa  a  genetml  role  it  devolTea  oo  the 
atate  to  show  tliat  lito  aoooont  to  false.  It  to  often  diffloolt  to  detennine  aa  to  th* 
admtosibiU^  or  ezdnsion  of  snoh  derlarstiona.  It  to  safer,  if  there  be  a  queation  of 
doabt  or  unoertafaitj,  to  solte  tlie  doabt  hf  ruling  in  fktTor  of  the  aooosed.  In  Um  caae  at 
bar,  we  beUere  that  the  Distrlot  Ooort  acted  rii^  in  not  pennitting  the  witnens  Jonea  to 
answer  thequeationa  under  oonaideratioo,  which  were  asked  him  by  counsel  for  the  de- 
fendant. 

**Tlierule  of  evldeooe  which  aUowa  such  declarations  to  be  given  In  efidenoe  by  ttoe 
accused  to  limited  to  the  time  and  to  declarations  made  by  him  when  he  to  first  caught  in 
possession  of  the  stolen  property— when  he  flrst  ascertains,  or  it  to  made  i^pparsBt  tohUm 
that  hto  right  to  the  ownership  of  said  properly  toquestioned  by  some  one  else.  Thedeo* 
laratlons  of  a  defendant  when  llrstcau^it,  cr  ftwnd  in  the  poasessJon  of  the  stolen  prop- 
ers—when he  to  first  approached,  and  feeU  oaDed  upon  to  explain  the  nature  and  extent 
of  hto  possessions,  and  how  he  came  by  the  stolen  property— are  admlssJhle  In  evidence, 
either  for  or  against  him. 

"  Thto  rule  of  evidence  however  does  not  permit  a  defsndant  on  trial  fbr  theft  ta 
Introduce  hto  own  declarations,  made  when  fint  aeaii  In  possssslon  of  stdsn  property,  aa 
to  how  he  came  by  it,  bsfore  any  advene  etalnto  the  pwpstiy  to  sat  op,  and  hatew 
upon  hhn  of  being  the  thief.*' 
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-«filt-i»i9ltel  w»mif0noe  Ay  in<«ikiMi  kuAtrnd  infmud  nf  iiiUndid 

A  mortgage  aeeretly  exeeoted  bj  mi  intended  hosband  in  contempUtion  of 
ainrriage  and  to  defeat  the  intended  wife's  lights  of  dower  and  homeatead 
la  void,  although  it  was  to  aeeore  a  loan,  the  mortgagee  being  oogniiant  of 
Uhe  frandnlent  porpoae  * 


B 


ILL  to  set  aside  mortgage.     The  head-note  states  the  point 


HarrU  Taylor  and  Hmity  Si.  Paul,  for  appellani 

JZ.  Inge  Smith  and  John  BUioUy  contra. 

BniCKKiLy  C.  J.  Intentional  concealment  or  misrepresentation 
of  material  facts,  by  which  one  party  is  misled  to  his  injury,  is  a 
frand  against  which  a  court  of  equity  is  in  the  constant  habit  of 
relieying.  Of  the  class  of  cases  in  which  the  court  interferes  upon 
this  ground,  is  a  secret  voluntary  settlement  or  conveyance  of  her 
property  by  a  woman,  pending  a  treaty,  and  in  contemplation  of 
marriage,  without  the  knowledge  of  the  intended  husband.  1  Story 
Eq.  Jur.,  §  273  ;  1  Lead.  Eq.  Gases,  449.  By  the  common  law  the 
husband,  on  the  marriage,  became  entitled  to  all  the  personal  prop- 
erty of  the  wife  in  possession,  and  was  clothed  with  the  right  of 
msJdng  her  choses  in  action  his  own,  by  reducing  them  to  posses- 
sion ;  and  if  the  wife  was  seised  of  an  estate  of  inheritance,  he,  eo 
insianii  the  marriage,  became  seised  thereof,  taking  the  rents  and 
profits  during  their  joint  lives,  and  by  possibility  during  his  own 
life.  Of  her  freehold  estate  not  of  inheritance,  he  became  seised, 
entitled  to  the  rents  and  profits  during  marriage  ;  and  her  chattels 
real  passed  to  him,  with  the  power  to  dispose  of  them  at  pleasure. 
While  the  marriage  was  only  in  treaty,  or  contemplation,  these 
rights  were  only  in  expectation,  and  they  could  accrue  only  on  the 
marriage,  when  the  corresponding  duty  of  the  husband  to  maintain 
the  wife  would  come  into  existence.  They  were  just  expectations, 
forming  material  inducements  to  the  marriage  contract ;  its  legal 
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resultSy  which  oonld  not  be  diaappointed  or  defeated  by  secret  con- 
yeyanoes  made  by  the  wife,  without  fraad,  and  a  violation  of  the 
good  faith  to  which  partiee  are  bound  in  respect  to  all  contracts. 

When  there  was  a  deliberate  piirpose  to  mislead  and  deceiye  the 
intended  husband,  and  to  deprive  him  of  the  marital  rights  as  de- 
fined by  the  law,  of  the  invalidity  of  the  transaction  there  fkk\et 
was  a  doubt.  When  there  was  no  active  expedient  resorted  to  for 
the  purpose  of  keeping  him  in  ignorance  of  the  fact  that  the  in-> 
tended  wife  had  so  setUed  or  disposed  of  her  property  that  his  mari- 
tal rights  would  not  attach  —  when  there  was  mere  concealment, 
or  suppression  of  the  truth,  mere  neglect  to  disclose  it,  and  he  neg- 
lected to  make  inquiry,  there  wa9  some  division  of  opinion  whether 
there  was  tnndper  m.  But  the  weight  of  authority,  foUowing  to 
its  logical  results  the  doctrine  asserted  by  Lord  Thurlow,  in  Siraii^ 
more  v.  BaweSf  1  Vesey,  23,  that  a  conveyance  by  a  woman  during 
the  course  of  a  treaty  of  marriage,  without  notice  to  the  intended 
husband,  is  a  fraud,  against  which  a  court  of  equity  will  relieve, 
has  held  the  woman  to  the  duty  of  disclosure  —  has  treated  her 
neglect  to  disclose  as  an  omission  of  legal  and  equitable  duty, 
offending  the  trust  and  confidence  reposed  by  the  intended  hoa- 
band.     1  Lead.  £q.  Coses,  450. 

It  is  not  fraud  alone  which  will  authorize  the  interference  of  a 
court  to  annul  contracts  or  instruments,  or  to  prevent  them  from 
having  full  operation.  Injury,  damage  to  the  party  complaining, 
must  be  the  consequence.  ^^  Fraud,  without  damage,  gives  no 
cause  of  action  ;  but  when  these  two  do  concur  and  meet  together, 
then  an  action  lieth. "  The  injury  may  be  to  present,  actual,  exist? 
ing  rights,  or  it  may  be  to  rights  which  arc  contingent,  or  which 
are  to  accrue  in  the  future.  In  the  case  of  which  we  have  beeii 
speaking,  the  intended  husband  had  no  present  right  in  or  to  the 
property  of  the  woman.  The  right  could  accrue  only  in  the  .event 
the  contemplated  marriage  was  solemnized ;  yet  the  acquisition  of 
these  rights  entered  into,  and  formed  essential  inducements,  from 
the  very  nature  of  things,  to  the  proposals  and  contract  of  marriage, 
and  disappointing  them  was  the  injury  the  courts  intervened  to 
prevent.  Conveyances,  intended  to  hinder,  delay,  or  defraud  cred- 
itors, are  valid  as  between  the  parties,  and  as  to  all  the  world  but 
creditors,  or  bona  fide  purchasers.  It  is  not  a  present,  existing 
debt,  or  cause  of  action,  which  alone  constitutes  a  creditor,  A  con- 
tingent liability,  which  may  never  ripen  into  an  actual  demand,  is 
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piotected  equally  with  present  debts  depending  upon  no  dentin'' 
gency.  When  the  contingency  happens  —  when  the  liability  thereby 
ripens  into  a  present  claim,  the  creditor  can  assail  and  ayoid  thd 
conveyance.  Foate  t.  Coib,  18  Ala.  585  ;  Oannard  v.  Eslava,  20 
id.  732 ;  Bibb  v.  Freeman,  59  id.  612. 

It  has  been  said,  that  as  the  wife  by  marriage  acquires  no  right 
in  or  to  the  property  of  the  husband — is  not  in  any  sense,  by  mar- 
riage, a  purchaser  of  his  estate  —  she  cannot  complain  of  convey* 
imces  or  dispositions  an  intended  husband  may,  without  her  knowl- 
edge, make  on  the  eve  of  marriage,  though  the  intent  ivas  to 
defraud  her,  and  without  notice  of  them  she  was  permitted  to  con- 
summate the  contract  of  marriage.  The  doctrine  of  the  English 
Court  of  Chancery  seems  to  be,  that  an  alienation  or  settlement  by 
ttie  intended  husband,  although  made  on  the  eve  of  marriage, 
excluding  the  intended  wife  from  dower,  cannot,  after  marriage,  be 
impeached  as  a  fraud  upon  her  rights.  1  Scribner  on  Dower,  560. 
The  reasons  for  distinguishing  such  a  conveyance  from  a  similar 
conveyance  by  the  intended  wife,  are,  that  she  by  marriage  does 
not  acquire  such  rights  to  the  property  of  the  husband,  as  he  ac- 
quires to  hers ;  and  because  in  England,  on  mamage,  estates  are 
usuaUy  so  settled  or  conveyed  as  to  prevent  dower  attaching ;  and 
it  is  not  therefore  presumed  that  the  woman  was  induced  into  the 
contract  in  expectation  of  acquiring  the  right  to  dower.  The  latter 
reason  can  have  no  application  in  this  county,  where  settlements  on 
marriage,  operating  to  bar  dower,  are  of  rare  occurrence,  and  when 
the  fact  is  that  dower  is  a  right,  which  every  man  must  presume 
Qie  woman  expects  and  intends  shall  follow  the  marriage,  as  cer- 
tainly as  its  other  incidents. 

The  first  reason — that  by  marriage  the  wife  acquires  no  right  to 
the  property  of  the  husband — is  true  only  partially  as  to  real  estate, 
in  which  the  husband,  during  coverture,  has  a  perfect  equity,  or  the 
kgal  title.  During  coverture,  dower  may  not  be,  strictly  speaking; 
an  estate  in  lands.  It  may  be,  rather,  a  mere  expectancy — ^*a 
capacity  to  take  if  the  wife  survives ;  '*  and  after  the  death  of  the 
husband,  until  assignment,  the  right  may  lie  in  action.  It  is  never- 
theless a  valuable  right,  which  though  inchoate,  cannot  be  defeated 
by  any  act  or  alienation  of  the  husband.  The  wife  has  capacity  to 
release,  and  as  a  condition  of  the  release,  may  require  a  considera^ 
tion  moving  solely  to  herseU.  Hoot  v.  SorreU,  II  Ala.  336  ;  Bailey  v. 
LiUen,  52  id.  282.     It  is  ah  incumbrance  on  the  lands  of  the  hus- 
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bandf  which  will  exome  his  yendee  from  perf omumoe  of  an  execatory 
contract  of  sale.    1  Brick.  Dig.  612,  §  7.   The  law  oonfen  the  right, 
and  the  pnrpose  is,  if  the  wife  soiriTes^  that  she  may  have  the 
means  of  sustenance  for  herself,  and  the  nurture  and  education  of 
her  children.     Inchoate  simply  on  marriage  it  may  be,  and  during 
coverture  dependent  for  its  full  consummation  upon  the  death  of 
the  husband  ;  arising  solely  by  operation  of  law,  springing  silently 
from,  and  incidental  to  the  marriage  relation,  it  is  a  valuable  right, 
the  relinquishment  of  which  will  form  a  valuable  consideration  for 
a  settlement  by  the  husband,  or  a  conveyance  by  a  stranger ;  it  mnst 
be  under  the  protection  of  the  law,  «nd  frauds  upon  it — frauds 
designed  to  prevent  it  from  attaching — must  be  of  legal  cognizanoe, 
and  capable  of  being  defeated.     That  it  is  incipient — only  one  of 
the  facts  on  which  it  depends,  marriage,  having  occurred  —  that  it 
is  uncertain  whether  the  other  fact,  death  of  the  husband,  the  wife 
surviring,  will  ever  occur — renders  it  contingent.    So  it  is  of  the 
liability  of  a  grantor  in  a  conveyance  intended  to  defraud  creditors, 
dependent  upon  the  possibility  of  future  events  which  may  not 
come  to  pass.     Any  machination  or  contrivance,  intended  to  dis- 
appoint and  defeat  future  possible  rights  and  interests,  which  have 
commenced  legally,  and  are  recognized  by  law,  must  be  as  odious 
to  a  court  of  equity,  as  if  the  right  and  interest  was  capable  of 
present  enjoyment.     The  relief  the  court  will  grant  varies  accord- 
ing to  the  nature  of  the  case ;  yet  the  right  to  relief,  adapted  to 
protection  against,  and  the  prevention  of  the  wrong,  in  either  case 
is  within  the  jurisdiction  of  the  court     No  branch  of  equity  joris- 
diction  is  more  salutary,  than  that  which  is  exercised  for  the  pro- 
tection of  possible  future  rights  and  interests.     A  legacy,  the  vest- 
ing and  payment  of  which  is  uncertain,  dependent  upon  a  con- 
tingency which  may  or  may  not  happen  in  the  future,  will  be  taken 
under  the  care  of  the  court  and  the  executor  either  compelled  to 
give  security  for  its  payment,  if  the  contingency  should  arise,  or  to 
pay  it  into  court  to  await  the  happening  of  the  contingency. 
1  Story's  Eq.,  §  603. 

That  a  husband,  in  contemplation  of  marriage,  may  commit  frauds 
upon  the  rights  which  on  the  marriage  would  accrue  to  the  in- 
tended wife,  from  which,  after  marriage,  a  court  of  equity  will 
relieve  her,  as  it  relieves  the  husband  from  the  ante-nuptial  frauds 
of  the  wife,  is  recognized  by  a  hurge  number  of  adjudications  in 
this  country,  and  has  the  sanction  of  a  direct  decision  by  ChanoeUor 
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Kbht.  2  Biflh.  Mar.  Women,  §§  352-353 ;  1  Scrib.  Dower,  560, 
564;  Swaine  v.  Ferine,  5  Johns.  Gh.  482;  9  Am.  Dec.  318; 
Oranson  v.  CransoUj  4  Mich.  230 ;  PMy  y.  Petty,  4  B.  Monr.  215 ; 
29  Am.  Dec.  501 ;  TaU  y.  Tate,  1  Dey.  &  Bat.  Eq.  22 ;  Smith 
T.  amithy  %  Halst  Ch.  515 ;  Jenney  y.  Jenney,  24  Vt.  324  ;  Dear- 
mond  y.  JDearmondf  10  Ind.  191.  We  confess  an  inability  to 
distinguish  the  ante-nuptial  frauds  of  the  husband,  from  the 
ante-nuptial  frauds  of  the  wife,  or  to  peroeiye  any  sound  reason 
for  repudiating  and  ayoiding  the  one,  while  permitting  the  other 
to  work  out  its  injury  and  injustice.  The  fraud  of  the  woman 
defeats  and  disappoints  the  just  expectations  of  the  intended  hus- 
band ;  and  his  fraud  defeats  and  disappoints  equally  her  just  ex- 
pectations. There  can  be  no  presumption  that  she  is,  less  than  he 
influenced  by  prudential  considerations,  or  is  unmindful,  on  enter- 
ing into  the  contract  of  marriage,  of  acquiring  a  home  in  the  eyent 
of  her  widowhood,  and  the  means  of  sustenance  for  herself,  and 
of  nurture  and  education  for  her  children  when  consigned  to 
orphanage. 

The  alienations  or  conyeyances  made  by  the  husband  on  the  eve* 
of  marriage,  intended  for  the  depriyation  of  the  rights  which  would 
accrue  to  the  wife,  in  the  cases  to  which  we  haye  referred,  were 
yoluntary — founded  wholly  on  a  good,  as  distinguished  from  a 
TBluable  consideration.  The  mortgage  now  assailed  has  for  its 
consideration  a  contemporaneous  debt ;  and  in  the  absence  of  bad 
faith  on  the  part  of  the  mortgagee,  he  would  stand  as  a  bona  fide 
purchaser,  entitled  to  the  protection  of  a  court  of  equity.  Frauds 
may  be,  and  are  as  often  probably  perpetrated  by  purchases  and 
conyeyances  founded  on  a  yaluable  consideration,  as  by  yoluntary 
conyeyances  founded  on  mere  generosity  and  affection.  Good  faith, 
as  wdl  as  a  yaluable  consideration,  must  attend  any  contract  or 
conyeyance  which  operates  to  the  depriyation  of  the  legal  or  equita- 
Ue  rights  of  strangers.  2  Brick.  Dig.  18,  §§  70-71.  If  there  is  an 
intent  to  defraud,  common  to  both  parties  to  the  contract  or  con- 
yeyance,  that  intent,  though  the  consideration  is  yaluable  and  ample, 
will  yitiate,  and  justify  the  remoyal  of  it,  as  an  obstruction  to  the 
enforcement  of  rights  it  may  be  intended  to  defeat.  If  the  allega- 
tions of  the  bin  are  true — and  the  demurrer  admits  them  —  the 
mortgagee  was  the  most  actiye  agent  in  contriying  the  mortgage, 
for  the  exdnsion  of  the  rights  of  the  intended  wife ;  and  if  he 
loses,  he  pays  only  the  penalty  of  his  bad  faith.     He  cannot,  claim. 
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and  is  not  in  good  oonacienoe  entitled  to,  higher  consideration  and 
protection  than  is  extended  to  voluntary  donees,  the  passive  re^ 
cipients  of  the  donor's  boonty^ 

The  bill  avers  the  mortgage  was  designed,  not  only  to  defeat  the 
wife's  inchoate  right  of  dower,  but  to  deprive  her  of  homestead  in 
the  premises,  and  to  evade  the  constitutional  and  statutory  restnunt 
upon  alienation  by  the  husband  alone.     The  right  in  and  to  the 
homestead  of  the  husband  the  wife  acquires,  the  silent  effect  of 
the  relation,  springing  up  by  operation  of  law,  is  a  present  right, 
capable  of  present  enjoyment,  and  which  is  placed  not  only  beyond 
the  misfortunes  or  improvidence  of  the  husband,  but  beyond  his 
power  of  impairing  by  alienation.     Though  the  dower  of  the  wife 
cannot'  be  barred  by  the  alienation  of  the  husband  in  which  she 
does  not  join,  a  present  right  of  entry  and  of  possession  would  pass 
to  the  alienee,  his  estate  being  incumbered  only  by  the  contingent 
right  of  the  wife  to  dower  if  she  survived.     The  alienation  of  the 
homestead,  in  which  the  wife  does  not  join,  is  void  absolutely  — 
confers  no  estate  or  right  of  entry  on  the  alienee,  and  cannot  be 
used  to  disturb  the  possession  of  the  husband,  or  the  occupancy  of 
the  wife.    During  the  life  of  the  husband,  the  right  to  the  use  and 
occupation  of  the  homestead  by  the  wife  as  a  home,  and  as  a  means 
of  sustaining  herself  and  her  children,  cannot  be  lost,  unless  it  is 
by  an  alienation  m  which  she  joins  with  the  husband,  or  by  his 
voluntary  abandonment  of  the  premises,  under  such  circumstances 
as  compel  her,  m  obedience  to  duty,  to  follow  him.    The  right  of 
homestead  is,  consequently,  of  equal  dignity  with  the  inchoate 
right  of  dower,  and  is,  in  some  respects,  a  more  substantial  interest. 
Both  rights  rest  in  expectancy,  pending  a  treaty  of  marriage,  and 
cannot  be  disappointed  by  conveyances  made  by  the  husband  with 
the  purpose  of  defeating  them,  of  which  she  is  not  informed  until 
after  the  marriage  is  consummated. 

The  mortgage  to  Kelly  was,  according  to  the  averments  of  the 
bill,  a  deliberate  contrivance  between  him  and  the  intended  husband 
to  defraud  the  complainant  of  dower  and  the  right  of  homestead. 
!EVaud,  deliberate  and  intentional,  will  vitiate  any  contract,  what- 
ever may  be  its  dignity,  infected  by  it.  So  far  as  it  operates  upon 
the  dower  of  the  complainant,  she  is  entitled  to  a  decree  declaring 
it  void.  Though  the  husband  is  in  life,  and  she  may  not  survive 
him,  whereby  her  right  of  dower  would  be  consummate ;  yet  there 
is  the  possibility  that  the  right  may  become  consummate,  and  it  is 
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protection  in  that  erent  to  which  she  is  now  entitled^  before  the 
estate  has  passed  to  innocent  purchasers^  while  the  transaction  is 
recent,  and  witnesses  are  in  life  and  within  her  reach. 

As  to  the  homestead^  if  the  mortgage  was  intended  to  operate  on, 
and  deprive  her  of  the  rights  she  could  have  acquired  to  it  by  the 
marriage,  it  should  be  declared  void  as  to  such  rights  —  incapable 
of  being  employed  to  disturb  the  possession  of  the  husband,  during 
the  continuance  of  the  marriage  relutiou,  and  if  the  wife  survived 
him,  incapable  of  being  used  to  disturb  her  occupancy  during  her 
life,  or  the  possession  of  any  child  or  children  born  of  the  marriage, 
during  their  minority. 

The  decree  of  the  chancellor,  overruling  the  demurrer  to  the  bill, 
must  be  affirmed. 

SoMEBViLLJB,  J.  After  the  opinion  was  delivered  in  this  case  by 
the  chief  justice,  at  the  November  Term,  1880,  it  was  restored  to 
the  docket  for  re-argument,  on  application  by  appellant's  counsel 
petitioning  for  a  re-hearing.  Since  the  second  argument  at  bar, 
ike  case  has  been  re-considered  with  great  care,  and  the  whole  court 
onanimously  concur  in  the  conclusion  that  the  decree  of  the  Ohan- 
oery  Court  should  be  affirmed. 

It  is  an  admitted  fact,  that  the  conveyance  made  by  the  husband 
was  effected  for  the  purpose  of  defeating  the  intended  wife's  in- 
choate right  of  dower,  and  to  deprive  her  of  a  homestead  in  the 
premises  conveyed.  It  oannot  be  denied  that  this  expectancy  on 
the  part  of  the  wife  was  a  valuable  property  to  which  she  might 
become  contingently  entitled.  Her  deprivation  of  it  has  been  ac- 
complished by  an  admitted  fraud,  and  the  purchaser  bought  with 
fall  knowledge  of  the  husband's  fraudulent  design.  We  fully  concur 
in  the  opinion  of  the  chief  justice,  holding  such  alienation  to  be 
Toidable  at  the  option  of  the  wife,  as  a  fraud  on  her  rights.  Oourts 
of  equity  have  always  intervened  to  set  aside  conveyances  made  by 
a  woman  on  the  eve  of  marriage,  which  are  shown  to  be  a  fraud  on 
the  intended  husband's  marital  rights.  Even-handed  justice  re^ 
quires  that  the  vast  and  benign  power  of  the  same  court  should  be 
exerted  with  equal  diligence  to  forbid  a  man's  denuding  himself  of 
his  property  in  oontemplation  of  marrying  an  intended  wife.  In 
sound  reasoi^  and  principle,  there  is  no  just  distinction  between  the 
fraud  by  the  woman  on  the  man  in  the  one  case,  and  that  by  the 
man  on  the  woman  in  the  other.  The  difference,  in  our  opinion, 
Ynu.  XIY-  11 
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is  ouQ  of  degree  only,  and  not  of  kind.     2  Biah.  on  Marr.  Women, 

§g  350-351,  and  cases  cited.     Brown  y.  Bronton,  35  Mioh.  415  ; 

Leaeh  y.  Duvatt,  &  Bnsh,  201. 

Let  the  decree  of  the  chanoellor  be  aflbrmed. 

Decree  affirmed* 


Wau's  ADxunsraATOHs  y.  Bubsbll. 

(T0A]a.lT4.) 
Oh/umpeHy  and  mainUnmice  —  aQreem$nt  hetw&en  aUcmtg  and  cH 


An  ag^reement  hj  which  a  defendant  in  attachment  assigns  to  his  attomej  the 
property  attached,  in  consideration  of  his  seryices  in  the  snit,  and  in  proas 
eating  a  contemplated  action  of  damages  on  account  of  the  attachment,  stip* 
nlating  for  his  own  diligence  in  the  attachment  salt,  and  giving  the  attorney 
the  enUn  management  and  control,  is  not  void  for  champerty  or  mainte- 
nance. 


B 


ILL  to  set  aside  an  assignment.     The  head-note  states  the  point. 
The  phuntifl  had  jndgment  below. 


.   L.  W.  Martin  and  WaUe  di  Sons,  for  appellant 

Hooper  di  Buseetty  contra. 

Briokkll,  0.  J.  The  right  and  title  to  personal  property  is  not 
changed  by  the  leyy  of  any  attachment,  or  of  an  execution.  The 
general  property  continues  in  the  defendant,  and  he  may  alienate 
it,  subject  only  to  the  lien  of  the  process.  The  lien  is  not  a  right 
of  property —  it  is  not  aJus  in  re,  nor  v^jue  ad  rem.  It  is  a  simple 
preference  or  priority,  created  by  law,  to  subject  the  property,  by 
sale,  to  the  satisfaction  of  the  execution,  or  other  process  issuing  on 
the  judgment  in  the  attachment  suit,  if  the  plaintiff  succeeds  in  rcr 
covering  judgment.  The  transfer  or  assignment  to  the  appellees 
is  not  affected  in  yaUdity,  merely  because  the  subject  of  it  is  per- 
jonal  property  on  which  an  attachment  had  been  leyied.  The 
title  passed,  subject  to  the  lien  of  the  attachment ;  and  that  lien 
could  be  removed  by  the  satisfaction  of  the  judgment  which  may 
be  obtamed  against  the  assignor,  and  would  be  defeated  if  the  atr 
tachment  suit  did  not  ripen  into  a  judgment  in  favor  of  the  attach- 
ing creditor.  Denny  v.  Wittard^  1 1  Pick.  519 ;  23  Am.  Dec.  389; 
Arnold  v.  Brown,  24  Pick.  89 ;  Aiwood  v.  Piereon,  9  Ahi.  656. 
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All  oontracta  between  attorney  and  client,  made  after  the  forma- 
tion of  the  relation*  touching  the  compensation  of  the  attorney,  or 
by  which  the  client  transfers  to  him  an  interest  in  the  matter  of 
suit,  or  a  right  or  interest  in  and  to  property  inyoJved  in  litigation, 
are  closely  watched,  and  jealously  scrutinized,  when  as  between 
them,  their  ralidity  is  drawn  in  question.     The  confidence  the  rela- 
tion inyolves,  the  power  oyer  the  client  the  attorney  naturally  ac- 
quires, the  opportunity  and  danger  of  oppression  and  the  exercise 
of  influence,  compel  courts  to  a  most  jealous  superyision  of  all  such 
oontracts  ;  and  as  between  attorney  and  client,  they  are  supported 
only  when  all  the  circumstances  attending  them  import  that  they 
are  fair,  just,  and  untainted  with  an  abuse  of  the  relation.    The  in- 
finnity  of  the  contract  in  this  respect  renders  it  only  yoidable  at 
the  election  of  the  client.    If  he  acquiesces,  strangers  to  the  con- 
tract haye  no  right  or  cause  to  complain.    If  the  assignment  could 
be  regarded  as  a  contract  of  this  character,  the  client  has  made  no 
complaint  of  it,  and  it  must  be  treated  in  this  controyersy  as  if  it 
had  been  made  between  parties  not  sustaining  any  relation  of  oon- 
fidence.    If,  howeyer,  the  assignment  is  champertous,  or  if  founded 
on  the  consideration  of  maintaining  or  defending  suits  at  law,  it  is 
Toid,  and  no  court  will  lend  its  aid  to  its  enforcement.     Champerty, 
with  us,  is  the  unlawful  maintenance  of  a  suit,  in  consideration  of 
some  bargain  to  haye  a  part  of  the  thing  in  dispute,  or  some  profit 
out  of  it ;  and  coyers  all  transactions  and  contracts,  whether  by 
counsel  or  others,  to  haye  the  whole  or  part  of  the  thing  or  damages 
lecoyered.     Poe  y.  DavUt^  29  Ala.  683  ;  Hottoway  y.  Lono^y  7  Port. 
488.    The  corrupting  element  of  the  contract  is  its  tendency  to  fo« 
ment  or  protract  litigation,  its  dependency  for  its  yalue  upon  the 
termination  of  suits,  and  its  introduction,  to  control  and  manage 
them,  of  parties  without  other  right  or  interest  than  such  as  is  de- 
riyed  from  the  contract.     It  is  not  enough  to  condemn  a  contract, 
that  its  subject-matter  is  property  or  a  right  or  interest  inyolyed 
in  litigation,  or  which,  to  be  reduced  to  possession,  or  made  cap- 
able of  beneficial  enjoyment,  necessitates  litigation.     Property  or 
rights  inyolyed  in  litigation,  or  resting  wholly  in  action,  are  not  in* 
capable  of  transfer  or  assignment ;  nor  are  attorneys  inhibited  from 
acquiring  them,  by  a  fair  contract  of  purchase.     If  the  contract 
does  not  sayor  of  maintenance  —  if  it  is  free  from  champerty  -—if 
it  is  not  in  its  essence  a  mere  agreement  to  maintain  a  suit,  or  to 
ihaie  its  profits,  and  it  is  otherwise  fair,  and  supported  by  a  yal- 
liable  consideration,  it  will  be  enforced —2  Story,  Bq.  Jur.,  §  1050. 
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The  asaignment  to  the  appellees  is,  in  terms,  absolute  and  uncon- 
ditionaly  passing  to  them  immediately  the  general  ownership  of  the 
property.  Whatever  may  be  the  event  of  the  suit  in  which  the 
property  had  been  levied  on,  the  title  to  the  property  would  remain 
in  them,  subject  only  to  the  lien  of  the  attachment.  There  was  no 
undertaking  or  promise  that  they  would  indemnify  the  assignor 
against  the  judgment  in  that  suit,  or  would  defend  it  at  their  own 
costs  and  expenses ;  or  that  they  would  intervene  in  it  otherwise 
than  as  the  attorneys  of  the  assignor.  On  the  contrary,  the  assignor 
stipulated  for  his  own  diligence  in  the  defense  of  the  suit,  that  the 
lien  of  the  attachment  should  be  removed  as  an  incumbrance  on  the 
property,  and  to  relieve  himself,  doubtless,  from  the  liability  to  the 
appellees  m  which  he  would  be  involved  because  of  the  failure  of 
the  title,  if  the  lien  of  the  attachment  prevailed.  The  considera- 
tion of  the  assignment  was  not  fees  or  compensation  payable  only, 
or  to  be  incurred,  in  the  event  of  success  in  defending  the  attach* 
ment  suit,  or  in  the  prosecution  of  the  contemplated  suit  for  the 
wrongful  or  malicious  suing  out  of  the  attachment.  The  assign- 
ment is  founded  on  the  consideration  of  a  precedent  debt,  and  re- 
taining fees  to  defend  the  one  suit  and  prosecute  the  other.  The 
relation  existing  between  the  parties,  that  of  an  attorney  and  client^ 
jrequires  a  more  vigorous  examination  of  the  contract,  and  of  all  the 
attending  facts,  than  it  would  be  subjected  to,  if  the  parties  did 
not  stand  in  a  relation  affording  like  opportunity  and  temptation 
to  champerty  and  maintenance  ;  and  unexplained  circumstances  of 
suspicion  would  lead  to  conclusions  unfavorable  to  the  validity  of 
the  contract.  Rnf.  when  the  contract  is  shown  to  be  free  from  all 
oondition  —  w.i  ir.  does  not  involve  the  duty  of  commencing  or 
continuing  litigation,  and  it  is  supported  by  a  fair  and  valuable 
consideration  —  debts  payable  at  all  events,  though  the  considera- 
tion of  such  debts  may  be  compensation  for  professional  service, 
rendered,  or  which  the  attorney  is  retained  to  render,  the  contract 
cannot  be  condemned  as  champertous,  or  as  savoring  of  mainte- 
nance. Thallheimer  v.  Bnnckerhoff,  4  Wend.  394 ;  21  Am.  Dec* 
155,  and  note;  Moody  v.  Harper,  38  Miss.  599. 

[Omitting  other  considerations.] 

Let  the  decree  of  the  chancellor  be  reversed,  and  the  cause  i^ 
manded,  for  farther  proceedings,  in  conformity  with  this  opinioa* 

Decree  rmianded. 


DECEMBER  TERM,  1881.  85 

Van  Hook  ▼.  City  of  Selma. 

Yak  Hook  v.  Oitt  of  Sblma. 

(10  Ala.  851  ) 

Munieipal  corporation  —  Uoetue  to  trade. 

An  ordiiuuiM  ezaeting  a  lioenoe  fee  of  ten  doUnn  from  all  persons  engaged  in 

selling  merdiandise  is  yalid. 

CONTIOTION  of  violating  oidinanoe.    The  opinion  states  the 
case. 

8 .  W.  John,  for  appellant. 

John  P.  TiUman,  contra. 

SoHBRViLLB,  J.  Section  1  of  an  act  of  the  general  assembly, 
approved  February  12,  1879,  so  amends  the  charter  of  the  city  of 
Selma,  as  to  authorize  its  corporate  authorities  **  to  have  and  exer- 
cise all  the  police  powers  and  jurisdiction,  conferred  by  the  charter 
of  the  city,"  within  a  specified  territory,  adjoining  and  outside  of 
the  city  limits.  Acts  1878-79,  pp.  454-5.  And  it  is  provided  in 
the  same  section,  that  these  powers  are  conferred,  among  other 
purposes,  **  for  regulating  and  licensing  the  sale  of  *  *  goods, 
wares  and  merchandise."    Id. 

An  ordinance  was  passed,  requiring  a  license  of  ten  dollars  to  be 
paid,  by  all  persons  engaged  in  selling  goods,  wares  and  merchan- 
dise ;  and  on  prosecution  instituted  against  the  appellant,  he  was 
convicted  of  a  violation  of  this  ordinance,  and  fined  in  the  sum  of 
ten  dollars  by  the  mayor's  court  On  appeal  to  the  Circuit  Court 
of  Dallas  county,  this  judgment  of  conviction  was  sustained  ;  and 
thereupon  an  appeal  was  t^en  to  this  court. 

The  question  presented  for  our  consideration  is  the  validity  of 
the  ordinance  exacting  this  license. 

The  power  of  the  State  to  authorize  the  Ucense  of  all  classes  of 
trades  and  employments  cannot  be  doubted.  And  there  is  just  as 
little  doubt  of  the  power  to  delegate  this  right  to  municipalities, 
either  for  the  purpose  of  revenue,  or  that  of  regulation.  Ex  parte 
City  Councils  in  re  Kfwz,  64  Ala.  463  ;  Cooley  on  Const.  Lim.  581. 

The  right  here  conferred  is,  to  regulate  and  license  for  police  pur- 
poses merely ;  and  the  power  to  license  for  the  purpose  of  revenue 
IB  not  to  be  inferred.     It  is  indeed  excluded  by  the  clearest  implica- 
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tion.  2  Dill.  Mniu  Corp.,  g  768.  It  seems  well  settled  bj  suthoiity, 
that  the  power  to  license,  if  granted  as  a  police  power,  most  be 
exercised  as  a  means  of  regulation  only,  and  cannot  be  used  as  a 
source  of  revenue.  R.  Co.  y.  Hobokfiti,  41  N.  J,  (Law)  71 ;  Mayor 
Y.  R.  Co^  32  N.  Y.  261 ;  1  Dill.  Mun.  Corp.,^  359,  note  1. 

The  police  power  has  been  held  to  embrace  the  protection  of  the 
liyes,  health  and  property  of  the  citizens,  the  maintenance  of  good 
Older  and  quiet  of  the  community,  and  the  preservation  of  the 
public  morals.  Seer  Co.  v.  MaeeaehueeUSy  97  U.  S.  25  ;  Thorpe  v. 
B.  Co.,  27  Vt  149. 

A  license  for  regulation  therefore  in  such  sum  as  may  be  reason- 
ably necessary  to  promote  these  objects,  in  the  district^  where  the 
ordinance  imposing  it  is  designed  to  operate,  may  be  construed  to 
be  the  exercise  of  the  police  power,  and  not  of  the  power  of  taxa- 
tion.    2  Dill.  Mun.  Corp.,  §  768. 

In  determining  this  question,  the  amount  of  the  license  may  be 
regarded,  inasmuch  as  an  unreasonably  exorbitant  exaction  would 
be  prohibitory,  and  not  regulative,  and  for  this  reason  uUra  vires, 
as  an  exercise  of  the  authority  conferred  by  the  city  charter.  Bx 
parte  Burnett^  30  Ala.  461,  467.  So  the  amount  would  be  pertinent, 
in  determining  whether  the  license  was  one  for  regulation  merdy, 
or  for  revenue.  Tounghlood  v.  Sexton,  32  Mich.  406 ;  a.  c,  20  Am. 
Bep.  654  ;  1  Dill.  Mun.  Corp.,  §  357,  note  2. 

Where  police  regulation  alone  is  the  object  of  a  license,  there  is  a 
oonflict  among  the  authorities,  as  to  the  rule  governing  the  amount 
that  may  be  charged  for  such  license.  The  nature  of  the  occupa^ 
tion,  trade  or  profession,  authorized  to  be  licensed,  has  of  necessity 
much  to  do  with  it.  In  the  case  of  such  as  are  useful  and  beneficial 
to  the  community,  the  license  charged  should  not,  ordinarily,  be  so 
great  as  in  case  of  those  not  useful  or  beneficial,  especially  when 
immoral  in  their  nature  or  tendency.  Cooley  on  Tax.  396-7  ;  1  DilL 
Mun.  Corp.,  g  357.  The  amount  may  also  be  graduated  according 
to  the  populousness  of  the  city  or  community  in  which  the  privilege 
is  to  be  exercised.  Ex  parte  Marshall,  64  Ala.  266.  There  are 
authorities  holding  that  if  the  sum  required  for  such  license  ex- 
ceeds the  expense  of  issuing  it,  the  act  transcends  the  licensing 
power,  and  imposes  a  tax  ;  at  least,  in  the  case  of  useful  trades  and 
employments.  It  is  said  in  Dillon  on  Municipal  Corporations,  that 
as  an  exercise  of  police  power  in  such  cases,  '^  a  reasonable  fee  foi 
the  license  and  the  labor  attending  its  issue  may  be  charged." 


DBOEMBEB  TERM,  1881.  87 

Van  Hook  ▼.  City  of  Selins. 

1  DilL  Mun.  Corp.  (3d  ed.),  §  357.  Cooley,  in  his  work  on  Gon- 
sfeitational  Limitations^  states  the  principle  as  follows  :  "  A  right  to 
license  an  employment  does  not  imply  a  right  to  charge  a  license 
fee  therefor  with  a  view  to  revenue,  unless  such  seems  to  be  the 
manifest  purpose  of  the  power  ;  but  the  authority  of  the  corporation 
will  be  limited  to  such  a  charge  for  the  license  as  will  cover  the 
necessary  expenses  of  issuing  it,  and  the  additional  labor  of  officers, 
and  other  expenses  thereby  imposed."  Cooley  Const.  Lim.  (4th  ed.) 
245  [^1].  Very  certain  it  is,  that  the  courts  ought  not  to 
acrutinize  the  amount  of  the  license  too  narrowly,  with  the  view 
of  adjudging  it  a  tax,  where  it  does  not  appear  to  be  unreasonable 
in  amount  as  a  mere  regulation.  Id.,  246  [202],  note  1,  and 
authorities  *cited. 

We  declare  the  true  rule  to  be,  in  the  case  of  useful  trades  and 
employments,  and  a  fortiori  in  other  cases,  that  as  an  exercise  of 
police  power  merely,  the  amount  exacted  for  a  license,  though 
designed  for  regulation  and  not  for  revenue,  is  not  to  be  confined 
to  the  expense  of  issuing  it ;  but  that  a  reasonable  compensation 
may  be  charged  for  the  additional  expense  of  municipal  supervision 
over  the  particular  business  or  vocation,  at  the  place  where  it  is 
lioenfled.  For  this  purpose,  the  services  of  officers  may  be  required, 
and  incidental  expenses  may  be  otherwise  incurred  in  the  faithful 
enforcement  of  such  police  inspection  or  superintendence.  Ash  v. 
PeopUy  11  Mich.  347 ;  Carter  v.  Dow,  16  Wis.  298  ;  Teniiey  v.  Lm%, 
id.  566  ;  State  v.  Herod,  29  Iowa,  123 ;  Cooley  Const.  lim. 
(4th  ed.)  245  [201],  and  note  1  on  p.  246,  with  cases  cited ;  Ex 
parte  Marshall,  64  Ala.  266. 

The  rule  further  applies  here,  that  when  the  question  as  to  the 
reasonableness  of  a  municipal  by-law  or  city  ordinance  is  raised, 
and  it  has  reference  to  a  subject-matter  within  the  corporate  juris- 
diction, it  will  be  presumed  to  be  reasonable,  unless  the  contrary 
appears  on  the  face  of  the  law  itself,  or  is  established  by  proper 
evidence.  Commonwealth  v.  Patch,  97  Mass.  221 ;  St.  Louis  v. 
Weber,  44  Mo.  550.  Under  these  principles,  we  cannot  judicially 
know  that  the  amount  of  the  license  exacted  of  the  appellant  in 
this  case,  which  was  the  sum  of  ten  dollars,  was  unreasonable. 
The  contrary  is  presumptively  true. ' 

We  do  not  think  there  is  any  question  of  the  power  of  the  general 
assembly  to  pass  an  act  of  this  character,  extending,  for  police  pur- 
poses merely,  the  limits  of  a  municipality  and  conferring  power  on 


Femrall  ▼.  Baauj, 


the  city  aathorities  to  paw  by-iaiwa  qwHutmg  lor  tach  pnapMe 
yond  the  corporate  limits.  Chicago  Oi.  t.  Chicago,  88  HL  221. 
The  special  constitutional  provisions  in  reference  to  taxation  hare 
no  reference  to  license  taxes.  Bx  parte  City  Council,  in  re  Enax^ 
64  Ala.  563  ;  1  Dill.  Mnn.  Corp.,  §  358,  note  1.  And  in  the  ab- 
sence of  some  constitutional  inhibition*  State  or  Federal,  the  power 
of  the  general  assembly,  in  matters  of  a  parely  legislative  character, 
is  without  limitation.  Davis  t.  State,  at  the  last  term ;  Dorman  ¥• 
State,  34  Ala.  216. 

The  charge  of  the  Circuit  Court  was  in  accordance  with  theae 
views,  and  its  judgment  is  aflSrmed. 

Jndgmmit  affifVMd. 


FSKSrSLL  V.   HSVBT. 

(TO  Ala.  484) 

EMtnee  —  adoaneement  —  dedarations  qfpcvreni  —  taHng  noCs. 

To  repel  the  statutory  presamption  of  adTanoementfrom  parent  to  child « 
the  parent's  declarations  at  the  time  of  the  gift  are  competent  evldeneo. 
Taking  a  note  indicates  a  deht  and  not  an  adTancement 
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ILL  for  final  settlement  and    distribution  of  estate       The 
opinion  shows  the  case.    The  defendant  had  judgment  below. 


Hwnee  di  Cordon,  and  Cabaniss  dt  Ward,  for  appellants. 
Denieon  di  Disque,  and  Watts  d  Sons,  contra. 

Stohb,  J.  ''  Any  estate,  real  or  personal,  which  has  been  given 
by  any  intestate  in  his  life-time,  as  an  advancement  to  any  child,  or 
other  lineal  descendant,  must  be  considere<l  as  part  of  the  estate,  so 
far  as  regards  the  division  and  distribution  thereof  amongst  hia 
children  or  their  descendants,  and  must  be  taken  by  such  child  or 
descendants  towards  his  share  of  the  estate  of  the  deceased.''  Code 
of  1876,  §  2262.  ''  The  maintaining,  educating,  or  giving  money 
to  a  child,  or  other  lineal  descendant,  without  intending  it  as  a 
portion  or  settlement  in  life,  is  not  an  advancement"  Id.,  §  2267. 

We  have,  in  these  two  sections,  a  {nretty  clear  intimation  of  what 
the  legislature  intended   should  be  regarded  as  an  advancement. 
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and  what  should  not  be  80  regarded.  It  must  be  a  gift — aperfected 
gilt,  parting  with  the  ownership — made  daring  life  to  a  child^  or 
other  lineal  descendant.  Its  purpose  must  be  to  advance  such  child 
or  lineal  descendant,  in  life.  This  is  done,  by  giving,  by  anticipa- 
tion, the  whole  or  a  part  of  what  it  is  supposed  a  child  will  be  en- 
titled to  on  the  death  of  the  parent,  and  must  be  proved  to  have 
been  intended  as  an  advancement,  chargeable  on  the  child's  share 
of  the  estate.  Osgood  v.  Beers,  17  Mass.  355 ;  Shaw  v.  Keni,  11 
Ind.  80.  And  the  statute  also  informs  us  what  classes  of  gifts  or 
presents  must  not  be  treated  as  advancements ;  namely,  those  sup- 
plied in  maintenance  or  education,  and  gifts  made,  not  intending 
them  as  a  portion  or  settlement  in  life.  We  think  the  natural  im- 
port of  this  language  is,  that  when  the  subject  of  the  gift  has 
substantial  value — will  be  solidly  useful  in  setting  up  the  child  or 
descendant  in  life — then  the  prima  facie  intendment  is,  that  it  is 
an  advancement,  to  be  taken  into  account  in  distribution.  But  this 
presumption  may  be  overturned  by  proof.  On  the  other  hand, 
expenditures  in  maintenance  or  education,  presents  not  ordinarily 
regarded  as  useful  in  setting  up  the  child  in  life,  or  other  gifts 
shown  not  to  be  intended  as  advancements,  to  be  accounted  for,  are 
not  to  be  brought  into  account  in  final  settlement  Hence  this 
court  has  many  times  said  :  ''The  rule  is,  that  when  money  or 
property  is  given  by  a  parent  to  his  child,  it  will  be  presumed  to  be 
an  advancement  under  the  statute,  unless  the  nature  of  the  gift 
repels  such  presumption,  as  in  the  case  of  trifling  presents,  money 
expended  for  education,  etc."  Mitchell  v.  Miichell,  S  Ala.  414; 
Builer  v.  Mer.  Ins.  Co.,  14  id.  777 ;  Merrill  v.  Rhodes,  37  id.  449  ; 
Auirey  v.  Aulrey,  id.  614.  So  it  is  settled,  that  what  a  parent 
says,  at  the  time  he  gives  property  to  a  child,  is  competent  evidence 
of  the  intention  with  which  the  gift  is  made.  See  authorities, 
supra  ;  also,  Lawson^s  Appeal,  23  Penn.  St.  85  ;  Phillips  v.  Chap- 
pa,  16  Oa.  16. 

There  seems  to  be  no  controversy  in  this  case,  as  to  the  nature  of 
the  title  Dr.  Fennell  conveyed,  and  intended  to  convey,  to  Mrs. 
Henry,  his  daughter.  The  slaves  were  evidently  intend^  to  be  her 
property,  from  the  time  of  the  transaction.  Now  this  transaction 
was  intended  to  be  a  sale  of  the  slaves,  to  be  paid  for — an  advance- 
ment to  be  accounted  for  in  distribution,  or  a  gift  outright,  not  to 
be  accounted  for.  No  one  contends  it  was  a  gift  outright,  and  the 
attendant  circumstances  dearly  show  it  was  not  so  intended.  Was 
Vol.  XLV-13 
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it  intended  as  a  sale  ?  Was  it  intended  that  Mrs.  Henry  should  pay 
her  father.  Dr.  Fennell,  for  the  slaves  ?  This  must  depend  on  the 
facts,  as  they  transpired  at  the  time.  Only  two  persons  testify  a» 
to  what  took  place  —  Mrs.  Fennell  and  Mrs.  Henry.  They  alone» 
except  Dr.  Fennell,  were  present.  In  many  respects  they  dijSer  ^ 
but  in  all  important  particulars^  the  difference  is  much  less  than  at 
first  blush  it  appears  to  be.  Mrs.  Fennell  testifies,  positively,  that  the 
slayes  were  given  as  an  advancement,  to  be  accounted  for  in  dis* 
tribution,  and  that  Dr.  Fennell  so  informed  Mrs.  Henry  at  the  time. 
Mrs.  Henry  testifies  as  follows  :  ''To  25th  interrogatory  she saith  : 
'I  executed  a  note  to  my  father  for  certain  negroes,  but  not  as  an 
advancement.  He  never  said  a  word  about  advancement,  but  said 
he  had  as  soon  for  me  to  use  some  of  his  property  while  he  was  yet 
living,  as  to  get  it  after  his  death.  Never  thought  of  it  as  an  advance- 
ment—  never  heard  the  word  advancement  used  in  regard  to  the 
negroes  until  summer  of  1878."  Answer  to  2?th  interrogatory  : 
''Father  was  not  making  advancements  at  the  time  the  note  was 
given.  He  was  willing  forme  to  have  the  use  of  some  of  his  prop- 
erty while  he  was  living,  as  to  get  it  after  his  death.  80  he  remarked 
at  the  time  the  note  was  taken  bearing  interest  from  date,  from  the 
fact  he  had  made  no  advancements  to  the  children.  Note  was 
taken  bearing  interest.  That  interest  was  to  pay  for  use  of  the 
negroes.  The  note  with  interest  was  to  be  paid  out  of  my  part  of 
my  father's  estate.  If  that  was  not  enough  the  negroes  stood  good 
for  the  rest."  Speaking  of  giving  the  receipt  to  her  mother,  Mrs. 
Henry,  in  answer  to  53d  interrogatory,  says:  "Mother  wrote 
a  receipt,  stating  that  I  had  received  12,000  from  my  father,  that  I 
refused  to  sign.  Afterward  she  wrote  one  for  the  negroes.  I  told 
her  I  had  never  received  any  money  from  my  father,  and  to  sign 
that  would  be  signing  an  untruth."  She  signed  the  receipt  for  the 
negroes,  and  soon  afterward  said,  "  I  do  not  believe  those  who  will 
wind  up  the  estate  will  charge  me  with  the  negroes."  Answer  to 
42d  interrogatory.  Answering  the  7th  interrogatory  she  had  said  : 
"  I  know  intentions  and  designs  of  my  father  in  regard  to  said  note 
at  time  of  its  execution,  in  regard  to  its  payment,  and  how  it  was 
to  be  paid." 

In  one  place  Mrs.  Henry  testified  she  received  the  slaves  as  a 
purchase,  and  was  to  pay  for  them.     In  many  places  she  denied . 
receiving  them  as  an  advancement.     Yet  when  she  comes  to  testify 
what  was  the  understanding — what  the  declaration  of  her  father 
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when  she  obtained  the  slayes  and  gave  the  note — she  expresses  sub- 
staDtially  all  the  ingredients  of  an  advancement,  although  the  word 
advancement  was  not  used.  This  transaction  took  place  soon  after 
Mrs.  Henry's  marriage.  The  property  came  from  her  father  to  her, 
by  way  of  anticipation — that  she  might  enjoy  some  of  his  property 
daring  his  life  —  not  to  be  paid  for  to  him,  or  daring  his  life-time, 
bat  to  be  paid  out  of  her  part  of  her  father's  estate.  This  then  is 
what  she  means  by  purchase  of  the  slaves,  and  payment  of  the 
purchase-money  note.  As  facts,  if  there  be  nothmg  in  the  giving 
of  the  note,  they  prove  an  advancement,  and  not  a  sale  of  the 
slaves  to  be  paid  for.  2  Lomaz  Ex'rs,  367  [215]  ;  2  Williams  on 
Ex'rs,  1351,  ei  seqj  Bpeer  v.  Speer,  14  N.  J.  Eq.  240 ;  Clark  v. 
Warner,  6  Conn.  355 ;  Meeier  v.  Meeker,  16  id.  383 ,  Wefiiz  v. 
Dekamti,  1  Serg.  &  B.  312  ;  Laweon's  Appeal,  23  Penn.  St.  85  ; 
Kingsbury's  Appeal,  44  id.  460  ;  BatUm  v.  AUm,  1  Halst  Oh.  99; 
Ckavmr  v.  Kirk,  3  Mete.  (Ey.)  270 ;  CecU  v.  CecUy  20  Md.  153  ; 
Oawthom  V.  Coppedge,  1  Swan,  487 ;  Vad&n  v.  Hance,  1  Head,  300. 

It  is  contended  for  appellant,  that  inasmuch  as  Dr.  Fennell,  when 
he  delivered  the  slaves  to  Mrs.  Henry,  his  daughter,  took  from  her 
a  note,  bearing  interest  for  the  estimated  value,  this  proves  the 
transaction  was  a  sale,  and  parol  evidence  cannot  be  received  to 
prove  it  was  intended  as  an  advancement  Orey  v.  Orey,  22  Ala. 
^3,  is  relied  on  in  support  of  this  position.  The  point  actually 
nded  in  that  case  was,  that  a  note  executed  by  the  child  to  the 
parent  was  evidence  of  a  debt,  and  was  not  evidence  of  an  advance- 
ment. This  question  was  raised  on  the  record,  and  was  correctly 
roled.  Certainly,  the  giving  of  a  note,  which  is  evidence  of  a  debt 
due  from  the  child  to  the  parent,  is  per  se  no  evidence  of  a  gift  or 
advancement  from  the  parent  to  the  child.  Prima  faciey  it  is  the 
very  opposite.  The  court  in  that  case  went  further  and  said,  parol 
evidence  will  not  be  received  to  show,  that  at  the  time  the  note  was 
taken^  it  was  intended  the  transaction  should  be  an  advancement, 
and  that  the  note  did  not  represent  a  debt  to  be  paid.  The  court 
had  said  :  *'  The  bill  of  exceptions  does  not  set  out  the  parol  evi- 
dence given  in  the  court  below,  and  consequently  we  cannot  say 
that  it  erred  in  receiving  it."  What  the  court  said  in  regard  to 
receiving  parol  evidence  of  the  parent's  intention  was  consequently 
Hdum. 

Ombert  V.  WethereU,  2  Sim.  &  Stu.  254,  presents  the  case  of  a 
father  who  furnished  his  sou  ten  thousand  pounds  to  engage  in 
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trade,  and  took  his  note  for  the  sum,  payable  on  demand.  The 
boBiness  not  prospering  as  the  son  had  expected,  he  ¥ri8hed  to  with- 
draw  from  it,  but  continued  in  business  at  the  request  of  his  father. 
On  his  death-bed,  the  father  had  the  note  destroyed.  Held  aa 
adrancement,  with  which  the  son  was  chargeable. 

In  Stetoart  t.  StaUy  2  Har.  &  Gill,  114,  the  court  said  :  ''  The 
well-settled  rale  of  law,  that  parol  eridence  cannot  be  offered  to  ex- 
plain, contradict,  or  add  to  the  terms  of  a  written  contract,  which, 
it  was  contended,  precluded  the  appellant  from  going  into  extrinsic 
evidence  to  show  the  true  character  and  design  of  the  bill  of  sale, 
we  do  not  think  applicable  to  the  question  before  us.  No  effort  is 
here  made  to  impeach  or  defeat  the  title  transferred  by  this  conyey- 
iince,  or  to  alter  or  impair  the  rights  of  the  cestui  q^te  use  under  it, 
as  far  as  relates  to  the  property  which  it  professes  to  convey  ;  but 
the  inquiry  is  into  the  title  of  the  i)arties  to  other  property,  in 
which  this  bill  of  sale  is  incidentally  used  as  evidence,  and  comes, 
as  it  were  collaterally  in  question.  If  such  an  examination  were 
^excluded,  the  provisions  of  the  act  of  1798,  respecting  ad- 
vancements, would  become  a  dead  letter  in  most  cases,  when 
written  instruments  are  used  to  give  validity  to  the  settlements  in- 
tended, as  it  most  rarely  occurs  that  some  money  consideration  is 
not  expressed  in  the  deed.  If  such  a  barrier  to  the  discovery  of 
truth  and  the  administration  of  justice  were  to  be  sanctioned,  it 
would  be  contrary  to  the  whole  scope  and  design  of  those  just,  im- 
portant and  salutary  principles  of  our  government,  which  provide 
for  an  equal  distribution  of  an  intestate's  estate  amongst  all  his 
representatives.  It  would  in  effect  repeal  one  of  the  wisest  and 
most  wholesome  provisions  of  our  testamentary  system."  So  in 
this  case,  the  testimony  offered  was  not  intended  to  affect  the  title 
to  the  slaves,  turned  over  by  Dr.  Fennell  to  his  daughter.  The  sole 
purpose  was  to  affect  her  claim  to  other  property. 

In  Powell  V.  Powelly  5  Dana,  168,  the  advancement  alleged  was  a 
tract  of  land  conveyed  by  father  to  son,  on  a  recited  consideration 
of  five  hundred  dollars  paid.  Declarations  of  the  father  were 
received  as  evidence  that  it  was  an  advancement.  The  court  said  : 
*'*  The  question  here  is  not  as  to  the  operation  of  the  deed,  or  the 
responsibility  or  obligation  arising  upon  it,  but  as  to  the  intention 
of  the  parties.  And  as  the  expression  of  a  moneyed  consideration 
may  have  been  adopted  for  the  mere  purpose  of  showing  the  esti- 
mated value  of  the  land,  and  fixing  the  responsibilities  of  the  parties 
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aooordingly,  without  any  money  or  property  paid  or  to  be  paid  1/ 
the  gnmtee  we  are  of  opinion  that  it  should  not  be  deemed  conclu- 
riye  evidence  beyond  that  purpose.  *  *  In  this  view  of  the  sub* 
ject,  it  would  seem  that  the  intention  of  conveying  the  land  by  way 
of  advancement  is  not  necessarily  inconsistent  with  the  expression 
of  a  fixed  consideration,  and  that  it  may  therefore  be  proved  by 
puroL"  See  also  Skaw  v.  ITerUy  11  Ind.  80 ;  Wssl  v.  BoUoth  23 
Qa.531. 

In  demenis  v.  Hood,  57  Ala.  459,  a  married  woman  had  executed 
a  writing,  found  among  the  papers  of  the  intestate,  which  unex- 
plained, imported  an  advancement  made  to  her.  We  said  :  ^*  Under 
the  niles  of  the  common  law,  such  contract  made  by  a  married 
woman  is  void,  and  imposes  no  obligation,  as  a  contract,. on  her. 
It  oould  only  amount  to  proof  of  an  admission,  made  by  her,  that 
the  had  received  such  property.  Such  admission  is  not  conclusive,^ 
bat  is  at  most  evidence  to  be  weighed.  Any  other  legal  evidence^ 
contradictory  or  otherwise,  should  have  been  received,  bearing  oa 
the  question  of  advancement  vel  non/*  Speaking  of  the  policy  and 
purpose  of  our  statute  on  the  subject  of  advancements,  this  court,, 
in  MikheU  v.  Mitchell,  8  Ala.  414,  said  its  theory  is,  ''  that  every 
parent  wishes  to  do  equal  justice  to  his  children,  and  that  money 
or  property  given  to  them  during  his  life  is,  and  was  intended,  as  a 
part  of  their  portion,  unless  he  manifests  the  contrary  at  the  time„ 
or  unless  such  presumption  arises  from  the  nature  of  the  gift  or 
expenditure.'' 

>r  matters  omitted.] 

D$cf$$  tffliftnetL 


Olamk  v.  Kvox. 
00  Au.  6or.) 

$M  adminisinktor  4»d  ttt&m,  who  is  also  an  attorney,  and  ae  sneh  rendem  aet' 
vioM  to  the  estate,  it  entitled,  not  to  tlie  usnal  profoMional  ehargee,  bat  to 
a  liir  and  reasonable  allowance  therefor. 
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ILL  for  settlement  and  distribution  of  an  estate.     The  opinio]^ 
states  the  point. 
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7%08.  H.  Waits,  and  Ob$rk  d  McQueen,  for  appellant  Clark. 
Q.  B.  MoNeg,  for  Mn.  A.  K  McWhorter's  administrator. 

!I%os,  W.  CMeman,  pro  se,  as  administrator  ad  lUmn  of  Samuel 
A.  Wilson's  estate,  and  for  the  distributees  of  said  estate. 


E,  Morgan^  pro  se,  as  administrator  ad  liiem  of  the  estate  of  C. 
H.  H.  Knox. 

BaicKBLLy  G.  J.  .  There  has  been  in  practice  some  embarrasa- 
ment  and  much  of  expense,  resulting  from  the  rule  in  a  court  of 
equity,  that  on  the  hearing,  the  estate  of  erery  deceased  person 
having  an  interest  in  the  suit  must  be  represented.  That  there 
might  be  a  representatiTe  of  deceased  parties,  whose  interests  were 
rather  nominal  than  real,  causes  haye  been  delayed,  and  the  par** 
ties  interested  in  their  prosecution  have  been  driven  to  the  expense 
of  an  administration,  when  administration  was  in  fact  a  mere  cere- 
mony. The  rule  has,  in  some  cases,  been  greatly  relaxed,  and  ad- 
ministration dispensed  with  sometimes,  when  the  only  duty  of  the 
representative  was  to  receive  with  one  hand,  and  pay  over  with  the 
other  to  ascertained  parties.  A  case  of  frequent  occurrence,  m 
which  a  court  of  equity  in  this  State  has  been  accustomed  to  dis- 
pense with  an  administrator,  dealing  with  and  decreeing  directly 
to  the  parties  in  interest,  is  when  the  distributee  of  an  estate  diea» 
entirely  free  from  debt,  and  his  c-o-distributees  are  his  next  of  kin. 
Here  if  there  was  'an  administration  of  the  deceased  distributee, 
his  only  duty  would  be  collection  and  distribution;  and  the  partiea 
entitled  to  distribution  being  before  the  court  with  the  party  bound 
to  pay,  the  administration  has  been  deemed  a  *^  useless  ceremony.** 
PretwM  V.  McLeinore,  52  Ala.  164;  Jones  v.  Brevard,  59  id.  513. 
Abatements  of  suit  by  the  death  of  parties,  complainant  or  defend- 
ant, will  occur;  and  all  the  rights  and  interest  of  the  party  dying 
may  be  represented  by  parties  before  the  court,  and  yet  a  reviv<» 
in  the  name  of  a  personal  representative  be  aneeessity  according  to 
the  rules  of  the  court. 

To  avoid  delays  and  unnecessary  expense,  from  the  general  rale 
requiring  the  representation  of  every  deceased  party  having  an  in- 
terest in  the  suit,  in  England  an  act  of  Parliament  provides,  that 
when  it  appears  that  any  deceased  person,  having  an  interest  in  the 
matters  in  question,  has  no  legal  personal  representative,  the  court 
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'may  appoint  a  representative  for  all  the  parpoees  of  the  suit,  or  may. 
prooeed  in  the  absence  of  a  representative.  2  Dan.  Gh.  Pr.  2593. 
It  was  from  this  act  was  probably  borrowed. our  own  statute,  which 
authoriaies  the  Court  of  Probate^  or  the  Oourt  of  Chancery,  when  an 
•estate  of  a  deceased  person  must  be  represented,  and  there  is  no  exe- 
•outer  or  administrator  of  such  estate  or  the  executor  or  administrator 
is  adversely  interested,  to  appoint  an  administrator  ad  litetn  for  tho 
particular  proceeding.  When  the  proceeding  is  in  chancery,  the 
register  has,  in  vacation,  authority  to  make  the  appointment. 
Code  of  1876,  §  2625. 

The  case  made  by  the  bill,  as  was  apparent  from  its  inspection, 
was  within  the  terms  of  the  statute.     There  was  an  administrator, 

» 

of  each  estate,  duly  appointed  by  the  proper  tribunal.  But  his  sev- 
eral duties  compelled  him  into  antagonistic  relations  and  adverse 
interests.  It  was  one  of  the  cases,  of  not  infrequent  occurrence, 
for  which  the  statute  intended  to  provide.  There  is  no  fact  shown, 
tending  to  prove  that  the  appointments  of  the  administrators  ad 
JUem  were  improvident  or  unnecessary,  and  the  authority  of  the 
register  to  make  them  is  indisputable. 

The  statute  declares  :  ^*  Such  administrator  ad  lUem  must  be 
allowed  for  his  services  such  compensation  as  the  judge  of  the  court 
appointing  may  direct,  to  be  taxed  and  collected  as  part  of  the  costs 
of  such  proceeding,  either  out  of  the  estate  as  represented  by  him, 
or  out  of  the  general  fund  HdminiAtere<1  in  such  proceedings,  or  out 
of  any  party  to  the  cause  who  may  be  taxed  therewith,  as  such  judge 
shall  direct.''  Code  of  1876,  §  2630.  Comiiousation  to  all  personal 
representatives,  and  all  trustees,  has  always,  in  this  State,  been 
allowed  by  law,  and  by  the  practice  of  courts  of  equity,  and  Courts 
of  Probate.  In  the  absence  of  statutes  fixing  the  compensation, 
the  principle  upon  which  the  courts  acted,  was  not  specific  com- 
penaation  for  services  rendered,  ov  to  be  rendered,  but  a  just  allow- 
ance, keeping  in  view  the  facts  and  circumstances  of  each  particu- . 
lar  case.  Harris  v.  Martin,  9  Ala.  895;  Oouul  v.  HayeSy  25  id. 
426.  The  statute  is  doubtless  framed  in  view  of  this  established 
practice.  Whatever  may  be  the  discretion  with  which  the  court  is 
clothed,  it  is  a  judicial  discretion,  to  be  controlled  and  directed, 
not  by  the  individual  opinion  of  the  judge  but  by  the  judgment 
formed  npon  the  facts  before  him.  It  must  often  happen,  that  an 
administrator  ad  litem  will  be  compelled  into  services,  for  which 
no  just  allowance  can  be  made,  without  evidence  of  tlieir  value, 
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aadi  without  evidence  of  the  value  of  the  estate  committed  to  his 
oare  and  protection.  When  that  is  the  case,  the  allowance  of  com- 
pensation must  be  based  on  the  evidence.  The  inquiry  should  be, 
not  what  are  the  usual  charges  made  in  the  ordinary  course  of  bus- 
iness for  like  services,  but  what,  in  view  of  these  charges,  and  the 
condition  of  the  estate,  would  a  just  and  prudent  man,  dealing  for 
himself,  be  willing  to  pay.  The  condition  or  value  of  the  estate 
should  be  a  controlling  consideration  in  all  cases. 

In  this  case,  the  administrators  ad  litem  seem  to  have  been  very 
diligent  in  the  performance  of  their  duties.  They  were  solicitors 
of  the  court,  representing  themselves,  or  were  represented  by  a  so> 
licitor.  They  scrutinized  closely  the  accounts  of  the  administrator,, 
and  sought  to  fix  upon  him  a  larger  liability  than  was  shown  by 
the  accounts  he  filed ;  and  they  were,  on  exceptions  to  the  report 
of  the  register,  in  some  respects  successful.  The  register,  after 
taking  evidence,  made  them  an  allowance  covering  their  whole  ser- 
vice, whether  rendered  as  administrators  or  as  solicitors.  The 
chancellor  materially  reduced  the  allowance — not  because  the  evi- 
dence did  not  warrant  it,  but  because  he  regarded  it  as  excessive,, 
when  compared  with  the  value  of  the  estate.  The  value  or  condi- 
tion of  the  estate,  as  we  have  said,  must  be  a  controlling  consider- 
ation in  fixing  the  allowance.  Services  as  administrator,  and  as 
counsel,  may  be  necessary,  and  may  be  rendered  in  the  administra- 
tion, or  in  the  protection,  of  an  estate  of  but  little  value,  demand* 
ing  as  much  time  and  diligence,  and  as  much  professional  labor 
and  skill,  as  would  be  demanded  if  the  estate  was  of  great  value. 
If  the  value  of  the  estate  was  the  sole  criterion  by  which  the  com- 
pensation was  to  be  measured  —  if  the  time,  diligence,  nature  of 
the  services,  and  skill,  were  all  excluded  —  it  would  often  occur- 
that  there  could  not  be  obtained  a  just  representation  of  the  estate* 
The  allowances  made  by  the  register,  covering  compensation  bs  ad- 
ministrator and  as  counsel,  being  supported  by  the  evidence,  should 
not  have  been  set  aside  by  the  chancellor.  It  cannot  be  said  they 
are  excessive,  though  the  estates  were  not  of  great  value,  when  it  is 
borne  in  mind  that  they  cover,  not  only  compensation  for  services 
lis  administrator,  but  the  compensation  of  counsel. 

An  executor  or  administrator,  under  the  system  prevailing  in 
this  State,  is  entitled  to,  and  it  is  prudent  and  advantageous  to  all 
interested  that  he  should  have,  the  advice  and  assignee  of  conn-' 
scl  in  many  of  the  duties  devolving  upon  him.     It  is  necessary,  not* 
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only  for  his  own  protection,  but  for  the  prevention  of  future  liti- 
gation. So  many  of  the  proceedings  of  necessity  had  in  the  Court 
of  Probate  are  statutory,  and  their  validity,  even  when  drawn  in 
question  collaterally,  depending  upon  their  conformity  to  the  stat- 
utes authorizing  them  —  so  many  of  the  proceedings  are  ^practically 
ex.  parte,  and  there  is  and  has  been  such  *'  lamentable  looseness  "  in 
keeping  the  records  of  the  court,  that  a  prudent  and  thoughful 
man,  at  his  own  expense,  would  obtain  the  aid  and  advice  of  coun- 
sel, rather  than  incur  the  hazards  of  acting  without  it.  Many  cases 
to  be  found  in  our  reports,  involving  loss  to  purchasers  in  good 
faith  and  for  value,  or  vexatious  and  disastrous  litigation  to  execu- 
tors or  administrators,  or  to  their  representatives  after  their  death, 
vhich  would  not  have  occurred  if  the  records  of  the  court  had 
been  properly  kept,  can  be  traced  directly  to  the  want  of  the  aid 
and  advice  of  intelligent  counseL  It  is  the  established  rule  there- 
fore, when  an  executor  or  administrator,  in  good  faith,  procures 
the  aid  and  advice  of  the  counsel  to  direct  him  in  the  performance 
of  his  duties,  paying  only  such  compensation  as  is  fair  and  reasonable 
when  considered  in  connection  with  the  value  of  the  estate  and 
the  services  rendered,  to  allow  him  a  credit  for  such  compensation. 
Pichsfig  V.  Piek&ns,  35  Ala.  442;  Smiley  v.  Beese,  53  id.  89.  When 
the  executor  or  administrator  is  an  attorney  or  solicitor,  and  in 
either  capacity  renders  professional  services,  necessary  in  litigation 
for  the  benefit,  or  demanded  by  the  necessities  of  the  estate,  he  is 
entitled  to  compensation  for  such  services.  In  such  a  case,  the 
role  is  not  to  allow  him  the  usual  professional  charges  for  such  ser- 
vice, but  a  compensation  fixed  and  determined  by  the  inquiry,  what 
is  fair  and  reasonable  in  view  of  all  the  circumstances  of  the  estate. 
Harris  y.  Martin,  9  Ala.  895;  Ttague  r.  OorHtt,  67  id.  539;  ^mi- 
Ml  Y.  Bendatt^U  id.  296. 
[Omitting  other  matters.] 

jjvor9n  rviwrMci. 
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Animaii —  negiigenee  —  eantrOnUarg. 

One  wlio  keepi  a  rldouf  bull  t«thered  on  his  own  Innd,  knowing  his  vieioan- 
neM,  bat  witliin  ranch  of  a  rand  which  the  pablie  hnd  been  nocnstomed  to 
oee,  although  not  a  highway.  In  liable  for  an  injury  bj  the  bull  to  a  paeeer 
on  the  road. 

ACTION  for  death  from  an  injury  by  a  bull.   The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

W.  H,  JUunger,  Battard  d^  WaUoHy  and  E.  F.  Oray,  forplaini-. 
iffs  in  error. 

L.  W.  Osbom,  for  defendant  in  error.  x 

OoBBy  J.  [Omitting  other  points.]  The  cause  of  action  against 
the  plaintiff  in  error  (defendant  in  the  court  below)  was  for  keep* 
ingand  negligently  and  inefficiently  tethering  a  certain  vicious  bull, 
known  to  be  dangerous  to  mankind,  near  to  a  certain  highway  or 
path  along  which  persons  were  accustomed  to  trayel  and  pass. 
By  which  bull  plaintiff's  intestate,  while  lawfully  passing  along 
siiid    highway,  was  attacked,  gored  and  killed. 
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The  oyidenoe  is  sufficient  as  to  the  yicious  and  dangerous  char- 
acter of  the  bully  owned  and  kept  by  plaintiff  in  error,  which  was 
well  known  to  him.  That  on  the  day  in  question  the  bull  was  teth- 
ered by  a  rope,  in  which  was  a  wooden  swivel,  near  to  but  out  of 
reach  of  the  path  leading  across  the  land  of  plaintiff  in  error,  and 
near  by  where  said  path  crosses  a  small  stream  of  water.  That 
some  time  in  the  afternoon  defendant  in  error's  intestate  and  father, 
an  old  man  sixty-three  years  of  age,  living  on  the  adjoining  farm, 
started  from  his  residence  on  foot  to  go  to  the  neighboring  village 
on  business  ;  that  his  way  to  said  village  was  along  the  said  path  ; 
that  toward  evening  he  was  found  in  a  bruised,  wounded,  and  dy- 
ing condition,  near  the  said  path  where  it  crossed  the  said  small 
stream  of  water,  at  which  time  said  bull,  having  loosed  himself  by 
breaking  the  said  wooden  swivel,  was  found  standing  in  the  water 
of  said  stream  near  the  said  path*  The  injured  man  died  before 
ten  o'clock  that  evening. 

[Omitting  other  points] 

The  fourth  and  only  remaining  point  urged  by  plaintiff  in  error 
IB  that  the  third  and  fifth  instructions  prayed  by  him  should  have 
been  given.     Said  instructions  were  in  the  following  words  : 

"  3.  It  is  not  negligence  nor  want  of  ordinary  care  for  a  person 
to  keep  a  vicious  bull  upon  his  own  premises  at  a  place  remote  from 
where  other  persons  had  a  right  to  go.  " 

"  5.  If  you  find  from  the  evidence  that  the  defendant,  Solon  L 
Olidden,  had  notified  Wm*  B.  Moore,  the  deceased,  prior  to  the  re- 
ceiving of  the  injuries  complained  of,  to  keep  off  from  his  land, 
and  not  cross  the  same,  and  that  the  deceased,  in  violation  of  this 
notification,  did  go  upon  said  land,  at  or  near  where  the  bull  was, 
and  in  conseouence  thereof  was  attacked  by  said  bull,  and  received 
the  injuries  complained  of,  then  in  that  case  plaintiff  cannot   re- 


cover. " 


The  third  instruction  was  properly  refused,  as  it  does  not  state 
the  law  correctly,  nor  is  it  applicable  to  the  evidence  m  the  case. 

It  is  negligence  and  want  of  ordinary  care  for  a  person  to  keep 
a  vicious  bull  or  other  dangerous  animal  insecurely  fastened  upon 
his  own  premises  at  a  place  where  other  persons  are  known  to  go, 
whether  they  have  a  right  to  go  there  or  not  1  Thomp.  Neg.  222, 
and  cases  there  cited. 

The  same  is  true  of  the  fifth  instruction.  If  the  plaintiff  in  error 
«Uowed  the  general  public  to  use  a  road,  though  not  laid  out  as  a 
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highway,  across  his  land,  and  it  was  so  used  by  the  public  for  a  long 
time,  and  the  plaintiff  in  error  insecurely  tethered  the  said  bull  near 
the  said  road,  knowing  him  to  be  yicious  and  dangerous,  and  the 
said  bull  broke  his  fastening  and  set  upon  and  killed  the  deceased 
while  passing  along  the  said  road,  it  would  make  no  difference  as  to 
the  liability  of  the  owner  of  said  animal  that  he  had  forbidden  the 
deceased  to  use  the  said  road.  See  authority  above  cited.  Also  id.^ 
p.  300  ei  seq. 

We  therefore  reach  the  conclusion  that  there  is  no  error  in  the 
record,  and  that  the  judgment  of  the  District  Oourt  must  be  a£Brmed. 

Judgment  affimed. 


Post  t  Ohioago  and  NaRTHWBSTURK  Bailroad  GoKPAinr. 

ai  Nab.  ua) 

Ckurrier '^raUwa^  tickeU  al  reduced  fare  ^^damoffei^ 

A  imilway  oompanj  may  lawfully  iasae  tioketa  at  radnoed  ratea  and  impooe 
the  condition  of  non-tnnaf  erability ;  bat  has  no  right  to  take  ap  the  tickets 
and  exdade  the  tranaferae  from  the  train  under  the  condition  that  it  may 
rafnae  to  accept  it    The  meaaore  of  damagea  ia  the  yalae  of  aach  a  ticket. 

AOTION  for  unlawful  exclusion  from  a  railway  train.    The 
opinion  states  the  case.    The  plaintiff  had  judgment  and 
appealed. 

John  I.  Itediek  and  W.  J.  ConnM,  for  plaintiff  in  error. 

B.  WakeUjfy  for  defendant  in  error. 

Maxwell,  J.  On  the  7th  day  of  January,  1879,  one  John  Tiistas 
purchased  in  San  Francisco  a  third-class  ticket  via  the  Central 
Pacific,  Union  Pacific,  Chicago  and  Northwestern,  Michigan  Central, 
Canada  Southern,  N.  Y.,  L.  E.  and  Western  raUroad  to  Boston,  the 
price  i>aid  being  the  sum  of  $66.  This  ticket  contained  the  fol- 
lowing conditions  : 

'^  Checks  to  be  detached  by  conductors  only.  No  stop-oyer 
priTileges  will  be  given  on  this  ticket  Baggage-  checked  only  to 
destination.  In  consideration  of  this  ticket  being  sold  at  a  reduced 
price  from  the  regular,  full,  first-class  rate,  I,  the  undersigned. 
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hereby  agree  that  it  not  be  good  for  passage  after  \Twel^t3r''  (20) 
days  fiom  (and  including)  the  date  indic&ted'by  {Ixe  agent's  punch 
marks  in  the  margin,  and  that  1  mil  go  tBrough  to  place  of  desti- 
nation by  the  proper  tram  tod*  coonecting  trains  ;  also  that  this 
ticket  is  not  transferable  ai>d^ shall  become  'void '  if  not  presented 
for  passage  on  the  trip  txfr  which  sold,  and  that  I  failing  to  comply 
with  this  agreement,  either  of  the  companies  may  refuse  to  accept 
this  ticket  or  any  coupons  (checks)  thereof,  and  demand  the  full 
regular  &re,  which  I  agree  to  pay.  ''  Signature, 

**JoHN  Tbistas. 
*•  Witness, 

•*  H.  P.  Stahswood. 

**  D  AIOHMAV. 

"P.  H.  OOODHAH, 

"  Gm'l  Passr.  and  Ticket  Afi  0.  P.  R.  R.'' 

The  price  of  a  first-class  ticket  at  that  time  over  the  same  route 
18  shown  to  hare  been  the  sum  of  $140,  but  the  proof  fails  to  show 
the  price  of  a  second-class  ticket,  or  whether  unlimited  transferable 
third-class  tickets  were  issued  or  not,  and  if  so  the  price  of  the 
aame:  Tristas  seems  to  haye  gone  no  further  than  Omaha,  and 
there  transferred  his  ticket  to  one  Hobbie.  Within  twenty  days 
from  the  date  of  issue  Hobbie  sold  the  ticket  to  the  plaintiff  for 
the  sum  of  $25,  the  price  of  a  regular  ticket  of  the  same  class  being 
about  $30.  The  plaintiff  commenced  his  journey  oyer  the  defendant 
road,  but  at  Denison  the  conductor,  in  pursuance  of  directions 
from  Council  Bluffs,  examined  the  ticket  and  inquired  of  the 
plaintiff  if  his  name  was  Tristas. 

In  answer  to  the  inquiry  he  frankly  stated  his  name,  and  that  he 
was  not  the  original  party  to  whom  the  ticket  was  issued.  The 
conductor  then  put  the  ticket  in  his  pocket,  and  informed  the 
plaintiff  that  he  must  pay  fare  or  leave  the  train.  The  plaintiff 
demanded  the  return  of  his  ticket,  which  being  refused,  and  the 
conductor  insisting  that  he  should  either  pay  fare  or  leave,  he  left 
the  train  at  that  point.  He  then  returned  to  Omaha,  and  com- 
menced this  action.  On  the  trial  of  the  cause,  the  jury  returned  a 
verdict  for  $31.70,  upon  which  judgment  was  rendered.  The 
plaintiff  brings  the  cause  into  this  court  by  petition  in  error. 

The  errors  relied  upon  are  that  the  court  erred  in  giving  certaih 
instructions,  and  in  refusing  those  asked  by  the  plaintiff. 
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The  ixmttBcti^na  are  as  follows  : 
•  •  •  •     • 

1.  If  yon  19iirdl^troii!  [the.  testimony  that  the  ticket  in  question  in 
this  case  was  a  third«^las&.\>r^*'t5migrant  "  ticket,  which  had  been 
sold  at  a  reduced  rate  to  a 'person  iTi  Sau  Francisco  other  than  the 
plaintiff,  and  said  ticket  was  by  itd  ierfns  no*t  transferable,  and  the 
purchaser  thereof  m  San  Francisco,  in  part*  consideration  of  such 
sale  at  a  reduced  price,  agreed  that  it  should  not  be  transferable, 
and  you  further  find  that  the  plaintiff  purchased  in  Omaha  from 
some  person  other  than  defendants  or  their  authorized  agent,  and 
offered  and  attempted  to  use  it  as  entitling  him  to  passage  from 
Omaha  to  Chicago  on  the  defendant's  road,  and  refused  to  pay  his 
fare  on  the  defendant's  road  and  did  not  pay  his  fare,  then  the 
defendants  were  not  under  obligations  to  allow  the  plaintiff  to  ride 
upon  such  ticket,  and  upon  such  refusal  to  pay  fare,  had  a  right  to 
require  the  plaintiff  to  leave  the  train,  and  he  can  recover  no  dam- 
ages based  on  the  fact  that  he  was  so  required  to  leave. 

2.  The  taking  up  of  the  plaintiff's  ticket  however  was  a  wrong- 
ful act  on  the  part  of  the  defendants,  for  which  they  are  liable  to 
plaintiff. 

3.  The  measure  of  damage  to  which  the  plaintiff  is  entitled  for 
the  taking  of  such  ticket  would  be  the  value  thereof,  whicli 
would  not  exceed  the  price  of  a  third-class  or  emigrant  passage 
from  Omaha  to  Boston  with  interest  to  the  first  day  of  this  term. 

Every  railroad  has  a  right  to  adopt  rules  and  regulations  for  the. 
management  of  its  business,  provided  such  rules  are  not  unreason- 
able, are  within  the  scope  of  the  powers  of  the  corporation,  and 
are  not  in  conflict  with  the  laws  of  the  State.  Elwood  v.  Bul- 
lock, 6  Q.  B.  383;  Navigation  Co.  v.  Pilhng,  14  M.  &  W.  76  ; 
1  Bedf.  on  Bail.  95. 

The  question  whether  rules  are  reasonable  or  not  is  a  mixed 
question  of  law  and  fact,  and  is  to  be  determined  by  the  jury  under 
the  instructions  of  the  court.  Day  v.  OtoeM,  5  Mich.  520;  Jon€J» 
V.  Oohman,  2  Sumn.  221;  Bass  v.  C.  A  N.  W.  R.  Co,,  36  Wis.  450;- 
8.  CJ,  17  Am.  Rep.  495;  Thompson  Garr.  of  Pass.  335. 

In  Day  v.  Owen  it  is  said  the  reasonableness  of  a  rule  or  regnla* 
tion  is  a  mixed  question  of  law  and  fact,  to  be  found  by  the  jury, 
on  the  trial,  under  the  instructions  of  the  court.  It  may  de- 
pend on  a  great  variety  of  circumstances,  and  may  not  im- 
properly be  said  to  be  in  itself  a  fact  to  be  adduced  from 
other  facts. 
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'A  regalatiou  of  a  railroad  company  providing  for  cheaper  rates 
of  fare  between  certain  points,  provided  the  ticket  is  used  alone  by 
the  person  purchasing  the  same  and  within  a  certain  number  of 
days  from  the  date  of  issue,  is  reasonable  and  proper.  It  gives 
the  purchaser  the  benefit  of  lower  rates,  while  the  railroad  com- 
panies being  advised  of  what  tickets  have  been  sold  and  their 
character,  are  enabled  without  inconvenience  to  provide  the  neces- 
sary means  of  transportation.  The  contract  being  that  the  ticket 
was  to  be  used  alone  by  Tristas,  no  one  else  could  acquire  the  right 
by  the  assignment  of  the  same,  to  be  carried  over  the  defendant's 
road.  *  The  plaintiff  therefore  having  no  right  to  use  the  ticket  in 
question  for  the  purpose  of  being  carried  to  Chicago,  is  not  entitled 
to  recover  damages  because  he  was  required  to  leave  the  tnun. 

There  is  no  error  therefore  in  the  first  instruction. 

There  is  no  error  in  the  second  instruction. 

The  terms  of  the  contract  are  ^*  the  companies  may  refuse  to  ac- 
cept this  ticket,"  not  that  the  company  shall  have  the  right  to  take 
it  up.  Although  it  gave  no  right  to  the  plaintiff  to  travel  on  the 
defendant's  road,  still  it  was  his,  and  if  in  his  possession  might  be 
mfficient  to  enable  him  to  recover  the  purchase-money  from  the 
person  selling  him  the  ticket.  But  the  measure  of  damages  in  such 
case  in  an  action  against  the  railroad  company  could  not  exceed 
the  value  of  a  third-class  ticket  from  Omaha  to  Boston.  The 
measure  of  damages  was  correctly  stated  in  the  third  mstruo- 
tion. 

The  instructions  asked  on  behalf  of  the  plaintiff  were  not  appli- 
cable to  the  testimony,  and  were  properly  refused. 

.  The  judgment  must  be  affirmed. 

Judgmmd  afirmed. 


Tootle  v.  Elouttbb. 

(U  Neb.  106.) 
Ouamniy — conHnuinff, 

Tb  n^OMl  to  '*  ki  A  have  credit  for  goods  to  the  amount  of  $100,  for  the  pay. 
meet  of  which  I  hold  myself  responsible/'  is  a  eontlnaing  goeranty.* 

Orittmdmi  ▼.  FMM(tfMleh.ni.41  Am.]l^.ltf 
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ACTION  on  a  guaraiity.    The  opmioa  states  the  ease.     The  de» 
f endant  had  judgment  below. 

ir.  J,  ChmnMy  for  plaintiff  in  error. 
SifMon  Bloom,  for  defendant  in  error. 

Maxwbll,  J.     This  is  an  action  upon  the  following  guaranty  : 

"Omaha,  Neb.,  March  11,  1878. 

'*  Dbar  Sib — ^Please  let  Mr.  John  Newman  have  credit  for  goods 
to  the  amount  of  $100,  and  for  the  payment  of  which  I  hold 
myself  responsible. 

-(Signed)  M.  Elguttbb.- 

It  is  alleged  in  the  petition  that  the  instroment  was  deliyered  to 
the  plaintiff  and  was  intended  as  a  continuing  guaranty.  The  de* 
fendant  in  his  answer,  denies  that  the  guaranty  was  intended  to  be 
continuing.  On  the  trial  of  the  cause,  the  court  directed  a  yerdiot 
for  the  defendant,  and  judgment  was  rendered  thereon  dismissing 
the  action. 

The  testimony  tends  to  show  that  Newman  was  insolvent,  and 
that  the  defendant  was  anxious  to  aid  him  to  start  in  business; 
that  the  plaintiff  sold  to  Newman  from  time  to  time,  goods  to  quite 
a  large  amount,  and  received  payments  of  $25,  $50,  or  $75,  wheu 
convenient  for  Newman  to  pay,  and  that  these  transactions  con- 
tinued up  to  the  time  of  his  death,  which  occurred  in  1880 ;  and 
that  he  was  owing  them  au  amount  greatly  in  excess  of  $100.  There 
is  also  testimony  tending  to  show  that  the  defendants  had  stated 
to  the  plaintiffs  during  the  period  at  which  the  goods  were  being 
furnished,  that  he  considered  himself  responsible  on  the  guaranty. 

The  rule  is  well  settled  that  where  a  contract  has  been  reduced 
to  writing,  without  any  uncertainty  as  to  the  object  and  extent  of 
the  obligation,  the  presumption  is  that  the  entire  contract  was  re- 
duced to  writing,  and  oral  testimony  as  to  declarations  at  the  time 
it  was  made  are  not  permitted,  except  in  a  direct  proceeding  for 
that  purpose  to  change  the  written  instrument.  In  other  words, 
parol  contemporaneous  evidence .  is  not  admissible  to  change  the 
terms  of  a  valid  written  contract.  1  Oreenl.  Ev.,  §  275.  But  this 
restriction  applies  only  to  the  language  of  the  contract.  •  It  may  bo 
read  by  the  light  of  surrounding  circumstances  —  by  the  construc- 
tion given  to  it  by  the  parties  .themselves,  in  order  more  perfectly 
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to  ondentand  the  intention  of  the  parties.  In  such  oases  the  court 
is  not  to  inquire  what  the  parties  may  have  secretly  intended,  but 
what  is  the  meaning  of  the  words  they  have  used.  1  Greenl. 
Er..  §  377- 

As  is  said  by  a  late  writer,  the  general  rule  that  unambiguous 
language  in  a  contract  must  control  does  not  exclude  extrinsic 
eridenceof  the  subject-matter  and  other  surrounding  circumstances 
to  enable  the  court  to  consider  what  the  parties  saw  and  knew  m 
order  to  ascertain  their  meaning.     Abbott's  Trial  Ev.  508. 

In  Hargreave  y.  Smee,  6  Bing.  244,  Chief  Justice  Tikdal  said  ; 
*'The  question  is,  what  is  the  &ir  import  to  be  collected  from  the 
language  used  in  this  guaranty?  The  words  employed  are  the 
words  of  the  defendant,  and  there  is  no  reason  for  putting  on  a 
guaranty  a  construction  different  from  that  which  the  court  puts 
upon  any  other  instrument.  With  regard  to  other  instruments  the 
rule  is,  that  if  the  party  executing  them  leaye  anything  ambiguous 
in  his  expressions,  such  ambiguity  must  be  taken  most  strongly 
against  himself." 

In  Mason  y.  Priichard,  12  East,  227,  it  is  said:  ''  The  words 
were  to  be  taken  as  stroijigly  against  the  party  giving  the  guaranty 
as  the  sense  of  them  would  admit" 

In  Lawrence  v.  MoCalmantj  2  How.  426-449,  it  is  said:  **  Some 
remarks  have  been  made  on  the  argument  here,  upon  the  point,  in 
what  manner  letters  of  guaranty  are  to  be  construed;  whether  they 
are  to  receive  a  strict  or  liberal  interpretation.  We  have  no  diffi- 
culty whateyer  in  saying  that  instruments  of  this  sort  ought  to 
reoeiye  a  liberal  interpretation.  By  a  liberal  interpretation,  we  do 
not  mean  that  the  words  should  be  forced  out  of  their  natural 
meaning  ;  but  simply  that  the  words  should  receive  a  fair  and  rea- 
sonablc  interpretation,  so  as  to  attain  the  objects  for  which  the 
instrument  is  designed  and  the  purpose  to  which  it  is  applied.  We 
should  never  forget  that  letters  of  guaranty  are  commercial  instni- 
ments,  generally  drawn  up  by  merchants,  in  brief  language,  some- 
times inartificial,  and  often  loose  in  their  structure  and  form  ;  and 
to  construe  the  words  of  such  instruments  with  a  nice  and  technical 
care  would  not  only  defeat  the  intention  of  the  parties,  but  render 
them  too  unsafe  a  iMsis  to  rely  on  for  extensive  credits."  These 
cases  and  others  to  the  same  effect  are  cited  with  approyal  in  the 
case  of  Rinffe  y.  Jud$on,  24  N.  Y.  64.  In  that  case  the  guaranty 
was  as  follows:  .  . 
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"  Mr.  BuroB:  Sib —  I  will  be  accountable  to  you  that  Mr.  But* 
ler  will  pay  you  for  a  credit  on  glass,  paints,  etc.,  which  he  may 
reqnire  in  his  business,  to  the  extent  of  $50. 

"D.  C.    JUDSOK.^' 

"Dated  Nw.  29,  1868." 

This  was  held  to  be  a  continoing  guaranty,  and  that  the  limita- 
tion was  as  to  the  extent  of  the  guarantor's  liability,  and  not  of  the 
credit  to  be  given.  That  case  is  directly  in  point,  and  appears  to 
be  a  correct  construction  of  the  instrument.  In  our  opinion,  the 
guaranty  in  this  case  was  a  continumg  one,  and  the  limitation 
therein  was  as  to  the  extent  of  the  defendant's  liability,  and  not 
as  to  the  credit  to  be  given  to  Newman.  It  follows  that 
the  judgment  must  be  reversed,  and  the  cause  remanded  for  a 
new  triaL 

Rtmr»td  a$ul  rmumdMU 


SomrBBBGSR  v.  LUL 

a4  Neb.  lit.) 
lAim^iaiion,  9UhU€  of — pofnunt  —  eoBattrml. 

Tke  applieatton  hj  the  creditor  of  the  prooeedf  of  a  ooUaterml  Meuri^  deposited  - 
bj  the  debtor  will  operate  like  a  pajmeot  by  the  debtor  to  remove  the  bar 
of  the  statute  of  limitatioos  against  the  principal  debt. 

ACTION  on  a  note.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 


8.  H.  Sombergm'^  pro  9$,  for  himself. 

Oeorge  L  WrigJUy  for  defendants  in  error. 

Lakb,  G.  J.  Was  the  note  in  question  barred  by  the  statute 
of  limitations  when  the  action  was  brought  upon  it?  This  is  the 
only  question  presented  by  the  record.  It  fell  due  October  1,  1876, 
and  the  action  was  commenced  January  28,  1882;  so  that  the  five 
years,  limitation  had  fully  run,  and  the  bar  of  the  statute  was  com- 
jolete,  unless  the  indorsement  of  payment  under  date  of  January  3(V 
1877,  shall  be  held  to  prevent  it. 
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It  IB  contended  on  the  part  of  the  plaintiff  in  error  that  mere  pay- 
ment of  a  part  of  a  debt  is  not  sufficient  to  stop  the  nmning  of  the 
statute;  and  cases  are  cited  sustaining  that  view,  the  principal  one 
of  which  is  Parsons  v.  Carey,  28  la.  431.  An  examination  of 
these  cases  will  show  that  they  rest  upon  statutes  widely  different 
from  our  own,  and  are  not  therefore  applicable  here.  Under  the 
Iowa  statute,  for  instance,  the  admission  of  an  existing  liability 
was  in  all  cases  required  to  be  in  writing  in  order  to  interrupt  its 
running.  Our  statute,  on  the  contrary,  gives  to  part  payment 
alone  this  effect,  and  the  decisions  of  this  court  heretofore  have 
recognized  this  rule.  Eyger  t.  ByUy,  2  Neb.  20;  Mayberry  v. 
Wittoughby,  5  id.  368.  In  this  respect  our  statute  is  in  harmony 
with  the  common  law.     Chitty  Gont.  729. 

The  indorsement  in  this  case  was  of  a  sum  of  money  which  the 
defendants  in  error  had  collected  upon  another  note  delivered  to 
them  by  the  plaintiff  in  error  as  collateral  security  to  the  note 
sued  on.  The  fact  of  indorsement  is  set  out  in  the  petition  in 
these  words:  *'That  on  the  30th  day  of  January,  1877,  plaintiffs 
collected  $61.55  on  a  note  which  defendant  had  left  with  them  as 
collateral  security  to  the  note  above  described,  and  on  the  same 
day  made  the  indorsement  as  above  set  forth.'' 

By  demurring  to  the  petition  it  is  of  course  conceded  that  the 
indorsement  was  of  money  actually  received  as  stated,  and  properly 
made.  The  money  derived  from  the  collateral  was  therefore 
properly  applied,  as  the  parties  had  stipulated  that  it  should  be, 
and  was  a  payment  by  the  debtor  just  as  truly  as  if  he  himself  had, 
at  the  time  of  the  indorsement,  handed  the  money  over  to  his 
creditor  with  the  express  direction  to  him  to  make  the  indorsement; 
The  creditor  did  what  it  was  his  duty  to  do  when  he  accepted  the 
security.  Wk&eler  v.  Nswbauld,  16  N.  Y.  392;  Joliet  Iron  Co  v. 
Seioia  P.  B.  Co.,  82  III  584;  s.  c,  25  Am.  Rep.  341;  Whipple  v. 
Blaetingtany  97  Mass.  476;  Haven  v.  Hathaway,  20  Me.  345.  The 
District  Court  ruled  correctly,  and  its  judgment  is  affirmed. 

Judgment  affirmed. 
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Mmioipal  eifrp&raHan — iwi$ano$ — ctMirueiionif^ i^reei. 

Obetmctionfl  in  a  ftreet,  neoeMitatad  bj  the  ereetion  of  a  baUding,  and  imH 

mureaiiODably  prolonged,  are  not  a  naltaaoe. 

lUf  AND  AMIJS.     The  opinion  states  the  oase. 

Redick  and  Redick,  for  relator. 

John  D.  ffofoe,  for  respondents. 

Maxwell,  J.  This  is  an  application  for  a  mandamus  to  compel 
the  mayor  and  council,  the  marshal,  and  street  commissioner  of  the 
city  of  Omaha,  to  remoTe  a  certain  frame  building  from  Twelfth 
street  in  said  city.  The  relator  states  in  his  application  that  he 
is  a  saloon  keeper  in  said  city;  'Hhat  on  or  about  the  Ist  of  Febru- 
ary, 1880,  he  procured  a  lease  of  the  buflding  then  and  now  stand- 
ing on  the  west  side  of  Twelfth  street,  between  said  Famham  and 
Douglas  streets,  and  on  the  comer  of  the  alley,  for — years  from 
that  date;  that  he  took  out  his  license  as  required  by  law,  and  at  a 
great  expense  fitted  up  said  building,  placed  therein  a  large  stock 
of  goods,  and  engaged  in  the  retail  liquor  and  cigar  business,  and 
soon  built  up  a  large  and  lucrative  trade,  which  was  constantly  in- 
creasing until  the  date  of  the  grieyauces  hereinafter  stated.  *  *  * 
That  on  or  about  the  1st  day  of  March,  1882,  the  Nebraska  National 
Bank,  a  corporation  organized  under  the  National  banking  act  of 
the  Congress  of  the  United  States,  purchased  a  large  building,  one 
hundred  and  thirty-two  feet  in  length  and  twenty-two  feet  in  width, 
then  standing  on  the  north-west  comer  of  Famham  and  Twelfth 
streets,  and  on  lot  eight,  in  block  one  hundred  and  twenty-one,  and 
unlawfully  moved  the  same  out  over  the  sidewalk  into  said  Twelfth 
street,  so  that  the  same  occupied  about  twenty-four  feet  of  said 
street  for  a  distance  of-  about  one  hundred  and  thirty-six  feet,  the 
rear  of  said  building  standing  within  twenty  feet  of  the  front  doon 
of  your  petitioner's  place  of  business,  and  in  so  doing  tore  up  and 
mutilated  the  sidewalk  ranning  from  Famham  street  to  the  aUey 
on  the  west  side  of  said  Twelfth  street ;  that  the  only  way  wagon 
or  carriage  travel  on  said  Twelfth  street  between  Famham  and 
Douglas  streets  can  be  accommodated  is  by  a  narrow  passage  way 
between  said  building  and  the  sidewalk  on  the  east  side  of  said 
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Twelfth  street;  that  said  building  obstructs  and  hinders  traffic  of 
eveiy  kind  upon  said  street,  and  is  a  great  inconvenience  to  the 
travelling  public  in  general,  and  those  who  do  business  on  that 
street  in  particular,  and  by  reason  whereof  your  petitioner  is  greatly 
and  especially  damaged;  that  by  reason  of  said  obstruction  your 
petitioner's  place  is  out  of  sight  of  said  Famham  street  and  persons 
who  pass  that  way,  and  has  been  rendered  almost  inaccessible;  that 
in  plaintifTs  business  the  most  important  element  of  success  is  the 
procurement  of  a  well  known  and  popular  locality;  that  there  is  no 
place  in  said  city  as  desirable  and  advantageous  to  your  peti- 
tioner for  his  said  business  as  was  his  present  one  before  the  removal 
of  said  building  into  said  street;  that  since  said  removal  his  trade 
has  been  constantly  falling  off,  owing  to  the  impassable  condition 
of  said  street  and  the  obscurity  of  his  location,  and  the  fact  that 
pedestrians  are  driven  to  the  east  side  of  said  Twelfth  street,  aU 
caused  by  the  removal  of  said  building  into  and  the  consequent 
obstruction  of  said  street,^'  etc. 

[Omitting  other  points.] 

Is  a  reasonable  temporary  obstruction  of  the  street  and  sidewalk 
for  the  purpose  of  erecting  a  new  building  a  nuisance?  The  right 
of  the  public  to  the  use  of  a  street  is  the  right  of  every  person  who 
desires  to  do  so  to  pass  and  repass  along  the  same.  But  this  right* 
is  subject  to  temporary  or  partial  obstructions  necessarily  placed 
therein. 

In  Ckmu  v.  Fassmare,  1  S.  &  B.  217,  the  Supreme  Court  of  Penn-^ 
lylvanla  says:  *^  Necessity  justifies  actions  which  would  otherwise 
be  nuisances;  this  necessity  need  not  be  absolute  —  it  is  enough  to 
be  reasonable.  No  man  has  a  right  to  throw  wood  or  stones  into 
the  street  at  pleasure.  But  inasmuch  as  fuel  is  necessary  a  man 
may  throw  wood  into  the  street  for  the  purpose  of  having  it  carried 
into  the  house,  and  it  may  lie  there  a  reasonable  time.  So  because 
building  is  necessary,  stone,  brick,  lime,  sand,  and  other  ma- 
terials may  be  placed  in  the  street,  provided  it  be  done  in  the  most 
convenient  manner. '^ 

In  Rex  V.  Ward,  4  Ad.  &  £1.  405,  Lord  Denm an,  speaking  in 
reference  to  a  board  erected  for  repairing  a  house,  said:  **  The 
board  is  placed  for  the  safety  of  those  possessing  the  right  of  way; 
it  protects  them  from  inevitable  danger  ;  if  it  leaves  them  a  free 
passage,  and  leads  them  another  way,  the  whole  street  is  necessarily 
obstructed.     Bveiy  way  to  which  houses  adjoin  must  be  considered 
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tis  set  out,  subjec;  to  those  oocasional  intermptions  which  resemble 
the  temporar}'  acts  of  loading  coal  in  Keels,  alluded  to  in  Bex  v. 
Bus9M,  6  B.  &  C.  566.'' 

In  Clark  y.  Fry,  8  Ohio  St  373-4,  the  Supreme  Court  of  Ohio 
says:  "  Even  the  use  of  a  highway  for  mere  transit  by  one  part  of 
the  public  may,  at  the  time  of  a  multitude  upon  it,  oppose  a  tem- 
porary obstruction  to  the  passage  of  another  part  of  the  public  A 
company  of  persons  stopping  and  standing  on  the  pavement  of  a 
street  with  their  wagons  or  carriages,  for  mere  temporary  purpoBes 
of  business,  interpose  impediments  to  the  free  and  umnterrupted 
transit  upon  a  public  highway.  The  delivery  of  freight,  and  every 
variety  of  goods,  fuel,  etc.,  at  business  and  other  houses,  on  a  street 
is  a  necessity  incident  to  the  use  of  the  public  highway,  and  the 
repair  and  improvement  of  the  streets  and  the  deposit  of  the  ma- 
terials for  the  same,  often  create  obstructions  to  the  unin- 
terrupted transit  by  the  public.  So  also  the  improvement  or 
building  or  repair  of  houses,  and  the  construction  of  sewers  and 
cellar  drains,  on  adjacent  lots,  often  create  necessary  temponuy  im* 
pediments  upon  public  highways.  These  are  not  invasions  of,  but 
simply  incidents  to,  or  rather  qualifications  of,  the  right  of  transit, 
and  the  limitation  upon  them  is,  that  they  must  not  be  unnecessarily 
and  unreasonably  interposed  or  prolonged.'' 

Temporary  obstructions  in  a  street  which  are  reasonable  and 
necessary,  for  the  erection  of  a  building  upon  an  adjacent  lot,  do 
not  constitute  a  nuisance,  provided  they  are  not  unreasonably  pro- 
longed. Such  obstructions  are  not  invasions  of  the  rights  of  the. 
public  to  the  use  of  the  street,  but  merely  incident  toor  a  limitation 
on  such  right;  but  are  justified  only  so  long  as  they  are  reasonably 
necessary.  The  party  placing  the  obstructions  therein  however 
will  not  be  justified  in  leaving  the  street  in  an  unsafe  condition. 
One  of  the  principal  grounds  of  complaint  in  this  case  is  the  ob- 
struction of  the  sidewalk,  thereby  causing  people  to  pass  on  the  east 
side  of  the  street,  and  away  from  the  relator's  place  of  business,  but 
there  are  no  facts  stated  showing  such  obstruction  to  be  unneces- 
sary. As  to  the  removal  of  the  building  into  the  street,  it  is  evi- 
dent that  it  was  placed  there  temporarily,  and  there  is  no  allega- 
tion that  it  was  not  so  removed  with  the  consent  of  the  proper 
public  authorities.  The  facts  stated  in  the  application  do  not  show 
the  obstructions  to  he  a  nuisance.    The  writ  must  be  denied. 

Writ  denied. 
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Trateb  v.  Mbbrigk  Oouvtt. 

(u  n«b.  m.) 

A  water  gilil^iiil].  for  public  nee,  and  onder  public  refvUtloiiy  it  a  work  ol 
"  iBtanal  improreinent,*'  wHhiii  a  stalute  anlhoiiiing  the  Imim  of  public 
bonda    {8t$  naU,  p.  116.) 

ACnON  for  injnnotioiL    The  opinion  states  the  case.    The  de- 
fendant had  judgment  below. 

Jukn  FaUermm,  for  phundff  in  error. 

A.  J.  PappUan  and  W.  ff.  WeMer,  for  defendants  m  error. 

Maxwell,  J.  This  is  an  action  to  enjoin  the  defendant  from 
leTjing  taxes  to  pay  certain  bonds  issued  to  J.  G.  Brewer  to  aid 
in  the  erection  of  a  water  grist-mill  in  Merrick  county.  The  de- 
fendants demurred  to  the  petition,  and  the  demurrer  was  sustained, 
and  the  action  dismissed. 

It  is  alleged  in  th^  petition  in  substance  that  on  or  about  the  1st 
day  of  February,  1872,  the  county  commissioners  of  Merrick  county 
submitted  to  the  electors  thereof  the  question  of  voting  bonds  to 
8aid  Brewer  in  the  amount  of  $6,000,  to  draw  interest  at  10  per 
eenty  to  aid  in  the  erection  and  maintenance  of  a  flouring  and  grist- 
mill at  or  near  Lone  Tree,  now  Central  City,  in  said  county;  that 
said  proposition  was  adopted  and  the  bonds  issued  and  sold  and  the 
mill  erected  as  provided;  that  said  commissioners  are  about  to  levy 
t5,000  to  pay  the  amount  due  on  the  principal  of  said  bonds,  and 
the  further  sum  of  $600  as  interest  thereon. 

It  is  «lso  alleged  that  the  bonds  on  their  face  show  that  they 
were  issued  for  an  illegal  purpose.  The  bonds  are  in  the  fol- 
lowing form: 

Mill  Bond. 

Ukitbd  States  of  Amxrioa. 

MsBBiCK  Co.  Mill  Bond,  Statb  of  Nbbbas&a. 

Ten  years  after  date,  for  value  received,  the  county  of  Merrick, 
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in  the  State  of  NebrB8ka»  promises  to  pay 

or  bearer. 

One  Hundred  Dollars, 
lawfal  money  of  the  United  States,  at  the  office  of  the  oountj 
treasurer  of  said  oonnty,  with  intereist  at  the  rate  of  ten  per  cent 
per  annum  from  dat^  until  paid;  said  interest  payable  at  the 
'  *'  National  Park  Bank  "  in  the  city  of  New  York  semi-annually,  on 
the  first  day  of  August  and  first,  day  of  February  in  each  year,  on 
the  presentation  of  the  coupons  hereto  annexed.  This  bond  is  one 
of  a  series  of  sixty  of  like  tenor,  date,  and  amount,  issued  as  a  loan 
to  the  said  James  G-.  Brewer  to  aid  him  in  building  a  public  grist- 
mill and  water  power  in  said  county  of  Merrick,  on  section  thirty- 
one  (31),  township  thirteen  (13)  north,  range  six  (6)  west,  author«- 
ized  by  the  laws  of  the  State  of  Nebraska^  and  issued  pursuant  to  a 
Yote  of  the  legal  voters  of  said  county,  at  a  special  election  regu- 
larly held  on  the  9th  day  of  January,  A.  D.  1872,  authorizing  their 
issue,  and  providing  for  the  payment  of  the  principal  and  interest 
at  maturity. 

In  testimony  whereof,  we,  the  county  commissioners  of  said 
county,  have  hereunto  subscribed  our  names,  and  have  caused  this 
to  be  attested  by  the  county  clerk  of  said  county,  with  the  seal 
thereof  hereto  affixed,  and  the  annexed  coupons  signed  by  said 
county  clerk. 

Dated  at  Lone  Tree,  Nebraska,  February  1, 1872. 

The  question  for  determination  is,  is  a  water  grist-mill  a  work  of' 
internal  improvement  within  the  meaning  of  the  statute? 

The  act  of  February  15,  1869,  provides  as  foUows: 

^'Sbc.  1.  That  any  county  or  city  in  the  State  of  Nebraska  ifr 
hereby  authorized  to  issue  bonds  to  aid  in  the  construction  of  any 
railroad,  or  other  work  of  internal  improvement,  to  an  amount  to  be 
determined  by  the  county  commissioners  of  such  county  or  the  ci^ 
council  of  such  city,  not  exceeding  ten  per  centum  of  the  assessed 
valuation  of  all  taxable  property  in  said  county  or  city;  provided. 
The  county  commissioners  or  city  council  shall  first  submit  the 
question  of  issuing  such  bonds  to  a  vote  of  the  legal  voters  of  said 
county  or  city,  in  the  manner  provided  by  chapter  nine  of  the  Re- 
vised Statutes  of  the  State  of  Nebraska,  for  submitting  to  the  peo- 
ple of  a  county  the  question  of  borrowing  money/* 

Section  2  provides  that:  '^  The  proposition  of  the  question  most 
be  accompanied  by  a  provision  to  levy  a  tax  annually  for  the  pay- 
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ment  of  the  interest  on  said  bonds  as  it  becomes  due;  proyided. 
That  an  additional  amount  shall  be  levied  and  collected  to  pay  the 
principal  of  said  bonds,  when  it  shall  become  due;  and  provided 
farther.  That  no  tax  shall  be  levied  or  collected  to  pay  any  of  the 
principal  of  said  bonds  until  after  the  year  1880/' 

The  act  relating  to  mill-dams,  which  took  effect  February  26, 
1873,  proyides  as  follows - 

"  Sbc.  1.  If  any  person  desiring  to  erect  a  dam  across  any  water- 
course for  the  purpose  of  building  a  water,  grist,  saw,  carding,  or 
fulling  mill,  or  of  erecting  any  machinery  to  be  propelled  by  water, 
be  the  owner  of  the  lands  on  which  he  desires  to  build  such  mill  or 
erect  such  machinery,  on  one  side  of  such  water-course  and  not  of 
the  lands  on  the  opposite  side  against  or  upon  which  he  would  abut 
his  dam ;  or  if  any  person  be  the  owner  of  the  lands  on  which  he 
desires  to  erect  any  such  mill  or  machinery  on  both  sides  of  such 
water-oourse ;  or  if  any  person  shall  have  erected  such  mill  or  mill- 
dam  on  his  own  lands,  he  may  file  a  j)etition  for  leave  to  build  or 
continue  such  mill-dam  and  for  a  writ  of  tid  quod  damnum  in  the 
District  Court  of  the  county  where  such  lands  lie,  against  the  owners 
or  proprietors  of  the  lands  above  and  below  such  dam,  which  are  or 
probably  wfll  be  overflowed  or  injured  thereby,  or  against  or  upon 
which  he  may  desire  to  abut  a  dam.*' 

Section  2  provides  that :  ''  The  plaintiff  shall  set  forth  in  his 
petition,  as  near  as  may  be,  the  place  where  such  dam  is  built,  or 
proposed  to  be  built,  the  height  or  proposed  height  of  such  dam, 
the  kind  of  mill  built  or  proposed  to  be  built,  his  title  to  the  lands 
whereon  he  has  erected  or  proposes  to  erect  such  mill  or  machinery, 
whether  legal  or  equitable,  and  shall  describe  with  certainty  the 
lands  above  and  below  the  dam,  the  property  of  others  which  are 
or  will  probably  be  overflowed  or  injured  as  aforesaid,  and  shall 
give  the  name  of  the  owner  of  each  tract,  or  if  the  name  of  any 
such  owner  be  unknown,  the  plaintiff  shall  so  state  in  his  i)etition." 

Section  24  provides  that :  ^'  When  the  water  backed  by  any  mill- 
dam  belonging  to  any  mill  or  machinery  is  about  to  break  through 
or  over  the  banks  of  the  stream,  or  to  wash  a  channel  so  as  to  turn 
the  water  of  such  stream,  or  any  part  thereof,  out  of  its  bed  or 
ordinary  channel,  whereby  such  mill  or  machinery  will  be  injured 
or  affected,  the  owner  or  occupier  of  such  mill  or  machinery,  if  he 
do  not  own  such  bank  or  banks,  or  the  lands  lying  contiguous 
thereto,  may  if  necessary  enter  thereon,  and  erect  and  keep  in 
V0L.XLV— 15 
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repair  such  embankments,  fortifloations,  and  other  works,  as  shall 
be  requisite  to  prevent  such  water  from  breakmg  through  or  over  the 
banks  of  such  stream,  or  washing  a  channel  as  aforesaid,  such  owner 
or  occupier  committing  thereon  no  unnecessary  waste  or  damage." 

Section  25  provides  that :  ^  Nothing  contained  in  the  last  precede 
ing  section  shall  be  construed  to  bar  the  owner  of  such  bank  or  banks, 
or  binds  lying  contiguous  thereto,  from  recovering  the  amount  of 
:tn}  injury  which  he  may  have  actually  and  in  fact  sustained  by  the 
( reetion  or  repair  of  such  embankment,  fortification,  or  other  works." 

Section  26  provides  that :   ''If  any  person  shall  injure,  destroy, 
or  remove  any  such  embankment,  fortification,  or  other  works,  the 
(»wner  or  occupier  of  such  mill  or  machinery  may  recover  of  such 
person  all  damages  which  he  may  sustain  by  reason  of  such  injury 
destruction,  or  removal.'* 

Section  27  provides  that  :  '-  All  mills  within  this  State  now  in 
operation,  or  which  hereafter  may  be  put  in  operation  for  grinding 
wheat,  rye,  or  com,  or  other  grain,  and  which  shall  grind  for  toll, 
8h:ill  be  deemed  public  mills." 

Section  28  provides  that:  ''The  owner  or  occupier  of  every 
public  mill  within  this  State  shall  grind  the  grain  brought  to  his 
mill  as  well  as  the  nature  and  condition  of  his  mill  will  jiermit,  and 
in  due  time  as  the  same  shall  be  brought." 

Section  29  provides  that :  "  The  owner  or  occupier  of  every 
public  mill  shall  cause  a  statement  of  the  rates  of  toll  by  him 
charged  for  grinding  and  bolting  the  different  species  of  grain  to 
be  posted  in  at  least  two  conspicuous  places  within  the  mill ;  and 
8uch  statement  shall  be  either  written  or  printed  in  a  plain  and 
legible  manner,  and  the  county  commissioners  of  each  county  shall 
establish  and  regulate  the  amount  of  toll  allowed  te  be  established. 

In  Nosser  v.  Sedey,  10  Neb.  460,  it  was  held  that  a  person  who 
in  good  faith  had  commenced  the  erection  of  a  grist-mill  on  a  stream 
could,  after  a  considerable  sum  was  expended  in  the  erection  of  the 
mill,  enjoin  a  party  from  erecting  a  dam  across  the  stream  on  his  own 
land,  the  efFect  of  which  would  be  to  destroy  the  water  power  of  the 
first  occupant.  This  decision  was  adhered  to  in  Seeley  v.  Bridgw^ 
13  id.  547,  and  may  be  regarded  as  the  settled  law  of  this  State. 

The  legislature  has  authority,  without  doubt,  to  provide  that 
streams  capable  of  being  applied  to  mill  purposes  shall  be  so  utilized 
for  the  benefit  of  the  public,  and  for  that  purpose  may  provide  that 
the  person  who  first  in  good  faith  commences  the  erection  of  n  mill 
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snd  dam,  if  not  subject  to  the  restrictions  named  in  the  act,  shall 
hare  the  right  to  complete  the  same  upon  paying  all  damages  as- 
sessed. This  power  has  been  exercised  in  some  of  the  States  from 
an  early  period  in  our  history. 

In  1713  an  act  was  passed  in  Massachusetts  authorizing  the  erec- 
tion of  dams  for  propelling  com  and  saw  mills,  and  providing 
compensation  to  persons  sustaining  injury  by  the  erection  of  such 
dams.  This  statute  was  substantially  renewed  in  1796,  and  with 
some  modifications  was  continued  in  the  Bevised  Statutes  of  1836. 
Like  prorifiions  have  been  adopted  in  a  number  of  the  other  States, 
and  seem  to  have  been  sustained. 

This  right,  as  is  said  in  French  y.  Brainire  Manvfg  Co.^  23 
Pick.  220,  is  '^  granted  for  the  better  use  of  the  water  power,  upon 
considerations  of  public  policy  and  the  general  good,  with  a  view  to 
keeping  up  and  maintaining  mills  for  use,  which  is  deemed  for  fche 
pnUic  good;  and  the  right  must  be  considered  as  incident  and  sub- 
servient to  this  purpose,  as  attached  to  mills  for  use  and  not  as  at- 
tached to  the  land  merely." 

It  will  be  seen  that  under  our  statute,  water  grist-mills  are  sub- 
ject to  regulation  by  the  legislature,  and  the  rates  of  tolls  subject 
to  its  discretion — are  in  fact  mills  for  the  use  of  the  public.  But 
it  is  said  that  the  words  ''  to  aid  in  the  construction  of  any  railroads, 
or  other  work  of  internal  improvement,"  in  the  act  of  1869,  restrict 
the  aid  to  be  given  to  railroads,  and  works  of  like  character,  such  as 
canals,  turnpikes,  and  bridges. 

The  word  '*  improvement "  is  defined  as  follows:  '^  An  ameliora- 
tion in  the  condition  of  real  or  personal  property  effected  by  the 
expenditure  of  labor  or  money  for  the  purpose  of  rendering  it  use- 
ful for  other  purposes  than  those  for  which  it  was  originally  used, 
or  more  useful  for  the  same  purposes."    1  Bouv.  Law  Diet,  689. 

The  phrase  ''internal  improvements **  is  applied  to  improvements 
of  highways,  channels  of  travel  and  commerce,  etc.  17.  P.  R.  v. 
Commissianers,  4  Neb.  456. 

The  test  for  determining  the  character  of  an  improvement  of 
this  kind  is  the  use  for  which  it  is  designed.  If  it  is  for  public 
use,  subject  to  the  control  and  regulation  of  the  legislature,  it  would 
seem  to  come  within  the  meaning  of  the  words  '^  internal  improve- 
ments.'' Besides  the  language  of  the  statute  will  not  admit  of  the 
oonstmction  contended  for  without  adding  thereto  the  word  '*  like  '*' 
or  a  word  of  similar  import    No  oourt  would  be  justified  in  thua 
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importing  a  word  into  a  statute  when  its  meaning  was  plain  and  un- 
ambiguous, and  we  must  hold  that  there  is  no  such  restriction  in 
the  act  above  referred  to.  The  mill  in  this  case  is  said  to  be  pro- 
pelled by  water  drawn  from  the  Platte  river,  and  is  for  the  use  of 
all  who  may  desire  to  patronize  it  at  such  rates  of  toll  as  may  be 
prescribed  by  the  county  commissioners  of  Merrick  county. 

And  in  our  opinion  it  is  a  work  of  internal  improvement  within 
the  meaning  of  the  act.  See  Ghiernwy  v.  Burlington  Tp.,  4  Dill.  375; 
Ttmntihip  of  BurlingUm  v.  Beaalt/y  94  XT.  S.  313.  In  the  case  last 
cited,  it  is  said:  '^It  would  require  great  nicety  of  reasoning 
to  give  a  definition  of  the  expression  ^internal  improvements,^ 
which  would  include  a  grist  mill  run  by  water,  and  exclude  one  run 
by  steam;  or  which  would  show  that  the  means  of  transportation 
were  more  valuable  to  the  people  of  Kansas  than  the  means  of  ob- 
taining bread."  The  Kansas  statute  of  1868  declares  all  water, 
steam  or  other  mills,  whose  owners  or  occupiers  grind  for  toll  or 
pay,  public  mills.  In  our  view,  there  is  a  clear  distinction  between 
aiding  the  development  of  the  water  power  of  the  State,  a  power 
which  is  continuing  in  its  nature,  and  may  be  used  without  cost  or 
expense,  and  must  be  used  at  certain  points  on  a  stream  where 
a  dam  can  be  erected  and  power  obtained,  and  a  mill  propelled  by 
steam  that  must  be  attended  with  a  continuous  cost  for  fuel,  and 
may  at  any  time  be  removed  to  another  locality. 

It  is  very  clear  that  justice  has  been  done,  and  the  judgment  is 
affirmed.  Judgment  affirmed, 

OoBB,  J.,  dissented. 


Hon  BT  nu  Bdobtol  In  (Mbome  ▼.  Onitity  o/  Adams,  the  United  States  Buprene 
OcNirt,  Not.  S,  IMS,  decided  as  follows:  This  case  was  decided  at  the  last  term  of  this 
eoort,  and  is  reported  In  lOS  U.  8. 18L  The  court  there  held  that  a  steam  grist-miU  was  noi 
a  work  of  internal  ImproTemeot  within  the  meanini^  of  the  statute  of  Nebraska,  approved 
Debnuuy  IS,  1809,  authorising  counties,  cities  and  prednote  of  orKanlaed  counties  **  to  issao 
bonds  to  aid  in  the  construction  of  any  railroad  or  other  work  uf  internal  improTement.** 
It  was  also  said  that  the  court  was  not  Justifled  bj  any  thing  in  TowtuMp  of  BmUnQUm  ▼. 
Beosly,  04  U.  S.  810,  or  in  the  decisions  of  the  court  of  Nebraska,  **  in  holding  that  a  steam 
or  other  kind  of  grist-mill  is  of  the  class  of  internal  improvemente  which  municipal  town- 
ships in  that  State  are  empowered,  by  the  statute  in  question,  to  aid  by  an  issue  of  bonds.** 
The  Supreme  Oourt  of  Nebraska,  in  T^raoer  v.  Merrick  Cnunty^  recently  decided  that  a 
grist-mill  operated  by  water  power  was  a  work  of  internal  improTement  within  the  mean- 
ing of  the  beforementioned  statute.  This  oourt  adlieres  to  Its  previous  decision,  cltinK  aa 
authority  the  following  remark  of  the  Nebraska  Court  in  the  case  above  referred  to :  **In 
our  view  there  is  a  clear  distinction  between  aiding  the  development  of  the  water  power  of 
the  States  —  a  power  that  is  continuing  in  its  nature  and  may  be  used  without  cost  or  ex- 
Ikense,  and  must  be  used  at  certain  points  on  a  stream  where  a  dam  can  be  erected  an4 
power  obtained — and  a  mill  propelled  by  steam  that  must  be  attended  with  a  cootlnuoiM 
4QSt  tor  fuel,  and  may  at  any  time  be  moved  to  another  locality." 
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Mai — aU^wkkgJiifriftotakeinttrueUonttoroam, 

It  is  not  enor  for  the  Jadge  to  allow  the  Juiy  to  take  to  their  room 
ioBtraetioiiB  asked  hj  one  of  the  parties  and  refused. 

rPHE  opinion  states  the  case. 

D.  C.  MeKHlip,  for  plaintiff  in  error. 
R,  St.  Clair f  for  defendant  in  error. 

C0BB9  J.  This  case  was  submitted  to  this  court  with  neither 
brief  nor  oral  argument  on  either  side.  IJsualljr  in  such  cases  we 
would  be  disposed  to  affirm  the  judgment,  confining  ourselves  to 
80  much  of  an  opinion  as  would  seem  to  comply  with  the  require- 
ments of  the  letter  of  the  statute;  but  as  one  of  the  errors  assigned 
is  quite  novel  in  its  character  we  will  give  it  some  consideration, 
although  it  may  lead  us  upon  debatable  ground. 

The  first  error  is  assigned  in  the  following  words: 

''  The  court  erred  in  giving  to  the  jury  and  permitting  them  to 
take  ivith  them  to  their  room,  and  have  with  them  while  deliber- 
ating on  their  verdict,  the  following  instruction  requested  by  the 
defendant,  to  wit:  If  the  jury  find  from  the  evidence  in  the  case 
thas  Mrs.  Connelly,  plaintiff,  made  a  renewal  of  the  $666. 65  note 
by  paying  some  money  and  giving  other  notes,  and  taking  up  the 
1666.65  note,  such  fact  would  be  evidence  tending  to  establish  a 
settlement  of  all  claims  of  a  credit,  including  the  one  sued  for  of 
the  $150.  With  said  instructions  marked  thereon,  refused  by  the 
court  having  written  on  the  left  hand  margin  of  said  instruc- 
tions the  words,  ^  Asked  for  by  defendant.  Befused.  George 
W.  Post,  Judge.'" 

The  plaintiff  in  error,  it  will  be  observed,  does  not  complain  of 
the  refusal  on  the  part  of  the  court  to  give  the  instruction  in  charge 
to  the  jury;  but  for  as  it  were  emphasizing  its  refusal,  by  allowing 
the  instruction,  with  the  court's  mark  of  refusal  thereon,  to  be 
carried  by  the  jury  to  their  room. 

The  law  books  furnish  some  curious  reading  as  to  what  a  jury 
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may  be  allowed  to  take  with  them  to  their  room  upon  retiring  to 
consider  of  their  yerdict.  It  was  at  one  time  held  generally  that 
all  sealed  instruments  which  had  been  admitted  as  evidence  in  the 
case,  as  well  as  all  records  in  the  case,  and  all  matters  of  record 
which  had  been  admitted  in  eyidence  in  the  case,  might  be  carried 
by  the  jury  to  their  room^  while  sworn  copies  of  papers  and  un- 
sealed instruments  admitted  in  evidence  could  not  be  carried  to 
their  room  by  the  jury.  At  a  later  date,  the  rule  was  stated  by  a 
high  authority  in  an  English  court,  as  follows:  *' The  jury,  after 
going  out  of  courty  shall  have  no  evidence  with  them,  but  what  was 
shown  to  the  court  as  evidence,  nor  that  without  the  direction  of 
the  court.  The  court  may  permit  them  to  take  with  them  letters 
patent  and  deeds  under  seal,  and  the  exemplification  of  witnesses  in 
chancery,  if  dead,  but  not  a  writing  without  seal  unless  by  consent 
of  parties."    BuUer  N.  P.  308. 

The  practice  of  allowing  documentary  evidence  to  be  carried  to 
their  room  by  the  jury  was  severely  condemned  by  Mr.  Justice 
GowEN  in  Farmers^  Bank  v.  Whitfield,  24  Wend.  419.  He  says: 
**  The  evidence  of  the  law,  as  it  stands  upon  authority  and  prac- 
tice, seems  to  be  all  one  way,  and  that  is  against  loading  the  jury 
with  papers  which  they  often  will  not  understand,  and  sometimes 
perhaps  cannot  even  read.  As  a  general  rule,  it  seems  much  safer 
that  the  contents  should  be  communicated  to  them  only  by  counad 
in  presence  of  the  court.  " 

On  the  other  hand,  the  Supreme  Oourt  of  Pennsylvania,  in  the 
case  of  Alexander  v.  Jameeon,  5  Binn.  238,  say,  by  Tilghman, 
0.  J. :  "  It  has  been  our  custom  to  deliver  to  the  jury  all  written 
papers,  except  depositions  taken  under  rule  of  court.  These  have 
been  withheld,  because  it  has  been  thought  unequal,  that  while  the 
jury  were  not  permitted  to  call  the  witnesses  before  them  who  had 
been  examined  in  court,  they  should  take  with  them  the  deposi- 
tions of  other  witnesses  not  examined  in  court.  After  the  uniform 
practice  which  has  prevailed  in  this  State,  I  have  witnessed  the 
trial  of  many  causes,  particularly  of  the  mercantile  kind,  in  which 
the  jury  could  not  decide  without  the  aid  of  unsealed  papers — 
causes  which  required  the  minute  and  laborious  investigation  of  a 
variety  of  books  and  papers,  in  which  long  calculations  were  neces- 
sary, founded  on  accounts  and  entries.  To  tell  the  jury  that  they 
must  form  their  verdict  on  the  recollections  of  what  had  passed  at 
the  bar,  would  be  imposing  on  them  a  most  unreasonable  duty. 
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Under  such  circumfitanoes,  they  could  do  no  more  than  make  a 
vague  guess  at  the  truth,  m^  their  verdict  might  be  an  abuser 
rather  than  a  satisfactor}'  administration  of  justice." 

While  it  is  believed  to  bo  the  law,  in  the  absence  of  statutory  di- 
rections on  the  subject,  that  the  instructions  given  by  the  court  to 
the  jury  in  writing  may  be  taken  by  them  to  their  room  where  they 
deliberate,  yet  this  doubtless  is  a  matter  of  discretion  with  the  court. 

In  the  case  of  Hurhy  v.  Stat$y  29  Ark.  17,  which  was  a  capital 
case,  the  deposition  of  one  Bevans,  a  witness,  taken  down  in  writ- 
ing, and  subscribed  by  him  before  the  committing  magistrate,  and 
returned  to  the  clerk  of  the  court,  and  which  witness  was  absent 
from  the  State  at  the  time  of  the  trial,  was  read  as  evidence  on  tlie 
part  of  the  State,  and  when  the  jury  were  about  to  retire,  the  coui-t 
detached  the  deposition  of  Bevans  from  the  other  depositions,  etc*. . 
returned  by  the  committing  magistrate,  which  had  not  been  read 
in  evidence,  and  they  took  it  with  them  on  retiring,  against  the  ob- 
jection of  the  appellant.  Also  when  the  jury  were  about  to  retiie 
to  consider  of  their  verdict,  the  court  refused  to  )>ermit  them  to 
take  from  the  bar  the  written  instructions  given  them  by  the 
court     The  verdict  of  murder  in  the  first  degree  was  upheld. 

In  the  case  of  SttUe  v.  Tompkins,  71  Mo.  613,  the  court  y.iy  : 
"  And  there  was  no  error  in  permitting  the  jury  to  take  the  instruc- 
tions with  them  to  the  jury-room,  since  this  was  a  matter  within 
the  discretion  of  the  court,  and  it  is  the  constant  practice  of  many 
of  the  Oircuits  of  this  State  for  this  to  be  done,  and  there  has  been 
no  ruling  of  this  court  that  we  are  aware  of  to  the  contrar}*.  Nor 
do  we  see  that  any  error  was  committed  in  permitting  the  jury  to 
take  with  them  the  documentary  evidence  in  the  cause.  The  law 
constitutes  them  the  triers  of  the  facts  ;  for  those  facts,  so  far  as 
testified  by  witnesses,  they  will  obviously  have  to  depend  upon 
memory.  But  why  should  the  jurors  be  deprived,  when  they  retire 
to  make  up  their  verdict,  of  the  very  papers  and  documents  upon 
whicli  their  verdict  must  to  a  great  extent  depend  ?  We  are  un- 
able to  discover  any  substantial  reason. '' 

The  Code  of  Iowa  provides  (§  1783)  that  :  Upon  retiring  for  de- 
liberation the  jury  may  take  with  them  all  papers  except  deposi- 
tions which  have  been  received  as  evidence  in  the  case. 

In  Shields  v.  Ouffy,  9  Iowa,  322,  it  was  asigned  for  error,  that  the 
jury  took  a  deposition  with  them  to  their  room,  and  had  it  there 
while  deliberating  on  their  verdict.       The  court  in  the  opinion  by 
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C.  J.  Wright,  say :  *  *  *  ''  Bat  in  the  seoond  place,  suppose 
he  (the  plaintiff,  who  was  also  the  plaintiff  in  error)  did  not  know 
it,  or  knowing  it  made  no  objection,  and  that  he  was  not  bound  to; 
then  it  should  appear  that  he  was  prejudiced  by  the  proceedings.  ** 

The  judgment  was  aflirmed.  This  case  is  approved  and  followed 
in  State  v.  Ddongj  12  Iowa,  453. 

In  the  case  of  Langworthy  y.  Hj/ers,  4  Iowa»  18,  it  was  assigned 
for  error  that  the  instructions  (of  defendants),  twenty  in  number, 
were  not  read  to  the  jury,  but  handed  to  them  by  the  court,  with 
the  remark  that  they  were  given  as  asked,  and  allowed  to  be  taken 
by  the  jury  to  their  room.  The  court  say ;  ''  Either  party  is, 
without  doubt,  entitled  to  have  the  instructions  read  to  the  jury 
before  they  retire,  and  such  is  no  doubt  the  better  practice.  But 
if  the  defendants,  as  in  the  present  case,  did  not  insist  upon  the 
instructions  being  read  by  the  court,  and  suffered  them  to  be 
handed  to  the  jury,  supposing  that  they  would  be  read  by  them, 
it  is  too  late  to  assign  the  same  for  error,  or  make  the  failure  to  read 
the  instructions  to  the  jury  ground  of  motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial. " 

In  the  State  of  Indiana  it  had  never  been  the  practice  to  allow  the 
jury  to  take  any  thing  with  them  to  their  room  upon  retiring  to 
consider  of  their  verdict,  not  even  the  written  instructions  ;  yet  in 
the  case  of  Wilds  v.  Sogauy  57  Ind.  453,  ''  one  of  the  jurors  took 
with  him  from  the  judge's  desk  a  paper  containing  one  page  of  the 
notes  of  the  instructions  given  by  the  judge  to  the  jury  in  the  cause; 
that  he  took  the  paper  to  the  jury  room  with  him;  that  he  looked 
at  it  but  did  not  read  it ;  that  he  laid  it  down,  and  that  the  paper 
remained  in  the  jury  room  during  the  deliberations  of  the  jury,  but 
that  no  juror  read  or  examined  it  at  anytime ;  that  it  was  returned 
by  him  with  the  verdict  and  interrogatories  into  court,  he  being  the 
foreman  of  the  jury ;  that  the  paper  was  taken  by  the  juror  to  the 
jury  room  without  the  knowledge  or  consent  of  the  court,  or  of 
either  of  the  parties  or  their  attorneys.  "  The  court  in  the  opinion 
say  :  '^  We  are  unable  to  see  any  misconduct  whatever  on  the  part 
of  the  jury,  or  any  one  of  them,  or  any  thing  in  the  circumstances 
that  affords  the  slightest  grounds  for  a  new  trial.  " 

We  quote  the  following  from  the  opinion  of  the  court  in  the  case 
of  Ooode  V.  Linecum,  1  How.  (Miss.)  281  :  "The  third  excep- 
tion which  we  shall  notice  is  taken  to  the  decision  of  the  court 
overruling  the  motion  for  a  new  trial.    This  motion  was  predicated 
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upon  the  tact  that  the  jury  took  with  them  to  the  chamber,  whither 
they  retired  to  consolt  upon  their  verdicty  a  paper  containing  in- 
structions which  were  asked  by  plaintiffs  coonsel,  but  which  were 
refused  by  the  court  But  it  does  not  ap})ear  from  the  record  that 
this  paper  was  read  by  the  jury,  and  consequently  then  it  could 
hare  no  influence  upon  their  verdict."  The  judgment  was  afiSrmed. 

A  consideration  of  these  cases  and  many  others  to  the  same  effect, 
but  which  it  is  deemed  unnecessary  to  refer  to  at  length,  leads  us 
to  the  conclusion  that  in  the  absence  of  statutory  direction  it  is,  in 
a  great  measure,  left  to  the  sound  discretion  of  the  court  as  to  what 
papers,  books,  or  other  matters  of  eyidence,  or  instructions,  the 
jury  will  be  permitted  to  carry  with  them  to  their  room  upon 
retiring  to  consider  of  their  verdict.  And  that  when  by  mistake 
or  inadvertence  on  the  part  of  a  juryman  or  the  court,  or  even 
through  error  of  judgment  on  the  part  of  the  court,  a  paper  has 
been  taken  to  their  room  by  the  jury  which  ought  not  to  have  been, 
then  before  a  verdict,  will  be  set  aside  and  a  new  trial  granted  for 
that  cause,  it  must  appear,  either  from  an  examination  of  the  ob- 
jectionable paper  itself,  or  from  facts  properly  presented  by  the  bill 
of  exceptions,  that  such  paper  must  have  been,  in  the  nature  of  the 
case,  or  in  point  of  fact  was,  considered  by  the  jury  in  arriving  at 
the  conclusion  reached  by  their  verdict. 

[Omitting  other  matters.] 

Seeing  no  error  in  the  record,  the  judgment  of  the  District  Ooort 

isaflteoied. 

JudgtMfU  afirmed. 


Bbidobs  v.  Lajbthaic. 

04  Neb.  aSBJ 
Damoff^s^  remote  and  uncertain. 

On  breach  of  oontraet  for  building  a  flume  there  can  be  no  recovery  for 
loM  of  piofits  of  a  miU  which  the  other  partj  was  thus  preyented  from 
erecting* 

ACTION  for  the  price  of  a  flume.     The  opinion  states  the  case. 
The  plaintifF  had  judgment  below. 

•See  PoUodt  ?.  Gantt  (00  Ala.  878),  44  Am.  Bep.  619.  " 
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Dawes  d  Fom,  for  plaintiff  in  error. 
Hasiinffs  d  McOiniie,  for  defendant  in  error. 

Cobb,  J.  This  action  was  commenced  in  the  conrt  below  by  the 
defendant  in  error  against  the  plaintiffs  in  error  for  the  agreed 
price  of  a  stone  flume  furnished  and  built  07  him  for  them  under 
a  contract. 

The  defendants  answered  and  set  up  as  a  defense  and  counter- 
claim that  it  was  a  part  of  the  said  contract  for  the  building  of  the 
said  flume^  that  the  same  should  be  erected  and  built  in  a  good  and 
workmanlike  manner,  and  to  the  satisfaction  of  the  said  plaintifb 
in  error,  and  fully  completed  on  or  before  the  first  day  of  December, 
1880.  That  said  plaintiff  (defendant  in  error)  did  not  perform 
the  work  and  labor  on  said  flume  in  a  good  and  workmanlike 
manner,  nor  did  he  complete  the  flume  on  or  before  the  first  day 
of  December,  1880,  by  reason  of  which  non-completion  of  said 
flume,  the  defendants  (plaintiffs  in  error)  were  damaged  in  the  sum 
of  $4,160. 

2.  That  by  reason  of  the  said  plaintiff's  non-completion  of  said 
flume  on  or  before  the  first  day  of  December,  1880,  as  agreed,  the 
said  defendants  were  on  the  15  th  day  of  December,  1880,  compelled 
to  do  a  great  deal  of  work  and  labor  in  and  about  digging  frozen 
ground,  to  protect  the  unfinished  wall  of  said  flume,  to  their  dam- 
age in  the  sum  of  $75. 

3.  That  by  reason  of  the  non-completion  of  said  flume  at  said 
specified  time,  defendants  were,  on  the  8th  day  of  May,  1881,  com- 
pelled to  use  and  throw  10,000  bricks  into  the  water  above  the  flume 
to  protect  the  flume,  and  to  prevent  the  water  from  washing  it  away, 
to  their  damage  in  the  sum  of  $80. 

4.  That  during  the  erection  of  the  said  flume  stones  were  thrown 
down  the  embankment  by  the  said  defendant  against  the  green  and 
unfinished  wall  so  being  built,  whereby  said  wall  became  crooked 
and  out  of  shape,  and  in  such  a  condition  that  it  would  not  hold 
water,  to  the  damage  of  defendants  in  the  sum  of  $500. 

5.  That  said  flume  was  not  built  in  a  good  and  workmanlike 
manner,  but  on  the  contrary  the  same  was  very  poor  work,  to  the 
damage  of  defendants  $400. 

t).  That  by  reason  of  the  said  flume  not  being  completed  at  the 
time  agreed,  the  said  defendants  were  damaged  in  the  sum  of  $500 by 
water  running  through  the  wall  and  washing  away  the  embankment 


JANUABY  TERM,  1883.  125 


Bridges  ▼.  Lanham. 


7.  That  defendants  have  laid  out  and  expended  large  sums  of 
money,  to  wit:  $40  for  labor  and  cement  in  and  about  protecting 
the  nnfiniflhed  wall  of  said  flume,  which  became  necessary  on  account 
of  the  incompletion  of  said  flume  on  or  before  the  first  day  of  Decem- 
ber, 1880. 

8.  That  by  reason  of  the  incompletion  of  said  flume  on  or  before 
the  first  day  of  December,  1880,  the  head  gates  of  said  defendants, 
near  which  said  fiume  was  being  built,  were  washed  out  in  the  spring 
of  1881,  whereby  defendants  were  compelled  to  expend  large  sums 
of  money  and  labor  in  replacing  said  head  gates,  to  their  damage  of 
1500. 

With  a  prayer  for  judgment  for  $5,315. 

To  which  the  plaintiff  replied  by  a  general  denial 

There  was  a  yerdict  and  judgment  for  the  plaintiff.  Defendants 
bring  the  cause  to  this  court  on  error. 

There  are  a  great  number  of  errors  complained  of  in  the  petition 
in  error.  There  is  however  but  one  important  question  involved, 
and  to  which  our  attention  will  be  chiefiy,  if  not  exclusively,  con- 
fined in  this  opinion. 

Upon  the  trial  the  court  on  its  own  motion,  among  others,  gave 
to  the  jury  the  following  instruction: 

'*  5.  In  the  opinion  of  the  court  the  claim  for  damages  for  the 
want  of  the  use  of  the  mill,  and  the  building  of  which  is  claimed  to 
have  been  delayed,  is  too  remote,  and  you  will  allow  nothing  for 
this  claim.'' 

The  same  point  also  arises  upon  the  refusal  of  the  court  to  give 
in  charge  to  the  jury  the  third,  fifth,  sixth,  seventh,  eighth  and 
ninth  prayers  of  the  defendants,  by  which  a  contrary  opinion  was 
sought. 

In  their  brief  and  by  argument  at  the  bar,  plaintiffs  in  error  claim 
that  their  case  comes  within  the  rule  laid  down  in  Hadley  v.  Baxen^ 
idle,  9Exch.  341;  Booth  v.  Spuyten  Duyvil  Rolhng  MiU  Co.,  60 
N.  Y.  487;  Oriffin  v.  (hilver,  16  id.  489,  and  many  other  cases,* 
all  following  the  case  first  named. 

We  had  occasion  to  examine  and  cite  the  leading  case  of  Hadley 
V.  Bcixendale  while  writing  the  opinion  in  the  case  of  Sycamore 
Marsh  Harvester  Co.  v.  Sturm^  13  Neb.  210.  The  plaintiffs  were 
the  owners  of  a  steam  grist-mill,  and  contracted  with  the  defend- 
ant, a  carrier  of  goods  by  railway,  to  carry  for  hire  two  pieces  of 
iron,  constituting  the  broken  shaft  of  a  mill,  and  deliver  the  same 
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to  an  artificer  who  lived  at  a  considerable  distance,  in  order  to  serve 
as  a  model  for  a  new  shaft  to  be  made  for  them  by  him.  The  de- 
fendant having  violated  his  agreement  by  not  delivering  these  pieces 
of  iron  within  a  reasonable  time,  a  delay  necessarily  arose  in  supply- 
ing the  new  shaft.  A  shaft  being  indispensable  to  the  working  of 
the  mill,  and  the  plaintiff  not  having  any  other,  the  mill  remained 
idle  until  the  delivery  of  the  new  one;  but  although  there  was  evi- 
dence that  the  defendant  knew  the  mill  was  standing  still,  he  was 
not  aware  that  this  was  for  the  want  of  the  shaft  for  which  the 
iron  delivered  to  him  was  to  serve  as  a  model.  In  this  case  the  de- 
cision turned  upon  the  want  of  knowledge  on  the  part  of  the  de- 
fendant, or  of  notice  to  him  that  the  mill  was  lying  idle  solely 
for  the  want  of  the  shaft,  the  necessary  model  for  which  he 
was  failing  to  deliver  to  the  mechanic  who  was  depended  upon 
to  furnish  it ;  and  the  want  of  evidence  from  which  the  court 
and  jury  could  find  that  it  was  within  the  contemplation  of  the 
parties,  the  defendant  as  well  as  the  plaintiffs,  at  the  time  of  the 
making  of  the  contract,  that  the  mill  would  necessarily  be  idle  to 
plaintiff's  damage  until  a  shaft  should  be  manufactured  and  fur- 
nished from  the  model,  the  carrying  and  delivery  of  which  was  the 
subject  of  the  contract.  The  distinction  between  the  above  case  and 
the  case  at  bar  consists  chiefiy  in  this:  There  the  mill  had  been  com- 
pleted, had  been  in  operation,  and  was  probably  a  well-known  manu- 
facturing establishment  of  the  neighborhood.  Capital  was  actually 
invested  in  it .  Probably  a  number  of  persons  were  employed  in  and 
about  the  mill;  it  had  established  customers,  as  well  those 
who  furnished  the  raw  material  as  those  who  purchased  and 
used  the  manufactured  product.  Thus  it  is  obvious  that  a 
continued  suspension  of  its  operations  would  be  substantial  and 
far  reaching  in  its  effects.  But  here,  while  there  was  evidence 
tending  to  prove  that  it  was  the  intention  of  tlic  defendants  below 
to  erect  a  com  mill  for  temporary  use,  to  be  propelled  by  water 
supplied  by  the  fiume  which  the  plaintiff  contracted  to  erect,  and 
that  such  intention  was  known  to  him,  yet  it  is  an  undisputed  fact 
that  this  mill  had  not  been  built;  that  it  only  existed  in  the  inten- 
tion and  potential  ability  of  the  defendants  to  build  it 

The  case  of  Griffin  v.  Oolver,  16  N.  Y.  489,  was  where  the  plaint- 
iff agreed  to  build  a  steam  engine  with  boilers,  etc.,  for  defendants, 
and  deliver  it  to  them  on  a  day  certain.  He  failed  to  do  so,  and  a 
delay  of  one  week  occurred,  during  which  time  defendants  lost  the 
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use  of  certain  machineiy  for  the  sawing  and  planing  of  lumber, 
which  the  8team  engine  was  intended  to  drive,  and  which  the 
plaintiff  knew  it  was  intended  to  drive.      The  plaintifF  having 
bronght  his  action  for  the  price  of  the  engine,  the  defendants  re- 
couped their  damages  from  the  failure  to  deliver  it  at  the  time  fixed 
by  the  contract.    The  referee  allowed  the  defendants  $50  as  a 
proper  compensation  upon  their  investment  on  the  value  of  the 
property,  which  was  partially  unoccupied  by  reason  of  the  plaintiffs 
default.     The  defendants  excepted  to  the  report  on  this  ground, 
but  their  exception  was  overruled.    On  their  appeal  the  judgment 
was  afiirmed  by  the  General  Term,  and  by  them  appealed  to  the 
Court  of  Appeals.     Here  the  judgment  was  also  aflSrmed,  and  in 
the  opinion,  the  court  say:     ''  The  broad,  general  rule  in  such  cases 
18,  that  the  party  is  entitled  to  recover  all  of  his  damages,  including 
gains  prevented,  as  well  as  losses  sustained,  and  this  rule  is  subject 
to  but  two  conditions:    The  damages  must  be  such  as  may  fairly  be 
•apposed  to  have  entered  into  the  contemplation  of  the  parties  when 
they  made  the  contract,  that  is,  must  be  such  as  might  naturally  be 
expected  to  follow  the  violation;  and  they  must  be  certain  both  in 
their  nature,  and  in  respect  to  the  cause  from  which  they  proceed." 
♦    •    ♦    The  rent  of  a  mill,  or  other  similar  property,  the  price  of 
which  would  be  paid  for  the  charter  of  a  steamboat,  or  the  use  of 
machineiy,  etc.,  etc,  are  not  only  susceptible  of  more  exact  and 
definite  proof,  but  in  a  majority  of  cases  would,  I  think,  be  found 
to  be  a  more  accurate  measure  of  the  damages  actually  sustained 
in  the  class  of  cases  referred  to,  considering  the  contingencies  aud 
hazards  attending  the  prosecution  of  most  kinds  of  business,  than 
auy  estimate  of  anticipated  profits;  just  as  the  ordinary  rate  of 
interest  is  upon  the  whole  a  more  accurate  measure  of  the  damages 
sustained  in  consequence  of  the  non-payment  of  a  debt,  than  any 
speculative  profit  which  the  creditor  might  expect  to  realize  from 
the  use  of  the  money.     *    *    *    The  proper  rule  for  estimating 
this  portion  of  the  damages  in  the  present  case  was,  to  ascertain 
what  would  have  been  a  fair  price  to  pay  for  the  use  of  the  engine 
and  machinerv  in  view  of  all  the  hazards  and  chances  of  the  busi- 
hess;  and  this  is  the  rule  which  I  understand  the  referee  to  have 
adopted." 

I  have  been  able  to  find  no  case,  and  certainly  we  have  been  cited 
to  none^  where  it  has  been  held  that  the  price  of  the  use  of  ma- 
chinery not  in  existence,  in  a  business  yet  to  be  established,  can  be 
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estimated  in  any  case.  Such  an  estimate  must  necessarily  lack  ttie 
element  of  certainty,  which  we  have  seen  is  inflexibly  required  both 
m  the  nature  of  the  damages^  and  in  respect  to  the  cause  from 
which  they  proceed. 

When  we  consider  the  changeable  character  of  the  human  mind, 
as  well  as  of  all  things  in  this  lif e»  who  could  say  that  a  com  feed 
mill  would  certainly  have  been  erected  on  the  site  in  question  had 
the  flume  been  completed  by  December  1, 1880,  or  who  could  testify 
as  to  the  capacity  of  such  mill,  or  the  value  of  its  use  per  day,  or 
month?  For  aught  that  appears,  or  could  properly  appear,  in  this 
case,  the  funds  for  the  building  of  said  contemplated  mill  remained 
invested  in  more  certain,  if  not  more  profltable  security  than  were 
offered  by  the  enterprise  contemplated.  It  is  obvious  therefore 
that  the  rule  of  damages  as  laid  down  in  Orifflfi  v.  Culver,  cannot 
be  invoked  in  favor  of  the  defendants  in  the  case  at  bar.  And  the 
same  may  be  said  of  that  of  Hadley  v.  Baxendale.  Nor  do  I  think 
that  there  is  any  case  which  furnishes  an  authority  for  giving 
damages  as  compensation  for  the  loss  of  the  use  of  the  prospective 
mill  which  the  plaintiffs  contemplated  but  never  built. 

[Other  matter  omitted.] 

The  judgment  of  the  District  Oourt  is  afiSrmed. 

Juigm$ni  afirnmi^ 


OSIIOSOV  T.  BUSSBLL. 

ai  Nob.  en.) 

NegatiahU  in&trumeiU  —  memortrndmrn, 

A  eontemporaneoas  memorandam  indora^  on  and  referred  to  In  a  note*  pto 
Tiding  that  the  note  is  not  to  be  binding  unless  a  certain  other  deeeribei 
note  shall  not  be  paid,  destroys  its  negotiabilitj. 

ACTION  on  a  note.    The  opinion  states  the  case.     The  platntilC 
had  judgment  below. 

Phelps  dt  llamas,  for  plaintiff  in  error. 

M.  B.  Hoxie  and  L.  D,  Chambers^  for  defendant  in  error. 
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Cobb,  J.  This  action  was  brought  in  the  District  Gonrt  on  a 
note,  of  which  the  following  is  a  copy: 

"  1103.10.  ScHUYLKB,  Nbb.,  Auffiisi  13,  1877. 

''  Ninety  days  after  date,  we,  or  either  of  us,  promise  to  pay  to 
Geoige  H.  Wells  or  order,  $103.10,  for  value  received,  negotiable 
and  payable  without  defalcation  or  discount  at  the  banking  house 
of  Sumner  &  Co.,  Schuyler,  Nebraska,  with  interest  at  the  rate  of 
12  per  cent  per  annum  from  maturity  until  paid. 

'*  lu  case  this  note  is  not  paid  at  maturity  and  an  action  com- 
menced thereon,  we  agree  to  pay  a  reasonable  attorney's  fee,  not 
exceeding  10  per  cent  on  the  amount  due,  the  same  to  be  allowed 
by  the  court  and  included  in  the  judgment.  The  conditions  of  this 
note  are  set  forth  in  full  upon  the  back  of  this  note. 

"(Signed)  **W.  Wright. 

"J.  A.  Grimison." 

On  the  back  is  the  following: 

"  This  note  is  to  be  binding  upon  the  signers  only  on  the  follow- 
ing condition:  That  a  certain  note  for  one  hundred  and  three 
10-100  dollars  ($103.10),  signed  by  W.  Wright  and  0.  H. 
Wells,  and  made  payable  to  Wells  &  Nieman  of  Schuyler,  Nebraska, 
be  not  paid. 

"W.  Wright. 
"G.  H.  Wells. 
'*  J.  A.  Grimisok. 
"Pay  H.  0.  Bussell  without  recourse." 

There  was  a  judgment  for  the  plaintiff  below,  and  the  defendant 
Orimison  brings  the  cause  to  this  coart  on  error.  There  can  be  no 
doubt  upon  the  authorities  that  the  writing  on  the  back  of  the 
note  must  be  taken  as  a  part  of  it,  the  same  as  though  it  were  writ- 
ten on  its  face  and  above  the  signature.  This  would  be  so  even 
had  the  memorandum  not  been  signed  as  it  was  in  this  case  by  all 
or  any  of  the  parties.  This  question  is  thoroughly  discussed  by 
Judge  Allen  in  Benedict  v.  Cawdetiy  49  N.  Y.  396;  s.  c,  10  Am. 
Rep.  382,  and  all  the  authorities  cited.  The  question  was  however 
aquarely  before  this  court  in  the  case  of  the  Polo  Manufacturing 
Co.  V.  Parr^  8  Neb.  379;  s.  c,  30  Am.  Rep.  830,  and  squarely  de- 
cided. In  the  opinion  by  the  then  chief  justice  the  court  say: 
"  The  rule  results  from  the  principle  that  the  construction  of  the 
note  is  to  be  gathered  from  the  whole  of  it,  as  well  from  the  words 
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on  the  back  as  those  on  the  face,  therefore  a  memorandum  upon 
the  back  of  a  note  made  by  agreement  of  the  parties  before  signing, 
will  bind  all  of  the  parties  to  it." 

It  therefore  follows  that  the  note  sued  on,  not  being  an  instru- 
ment providing  for  the  payment  of  a  certain  sum  of  money  abso- 
lutely and  at  all  eyents,  is  not  a  negotiable  promissory  note  within 
the  law.  It  does  not  follow  that  it  is  not  a  legal  instrument  or 
that  the  plaintifiF  cannot  obtain  some  measure  of  relief  upon  it. 
But  in  any  suit  for  such  relief  he  will  be  obliged  to  resort  to  such 
pleadings  and  proofs  as  are  adapted  to  his  rights  as  the  holder  of  an 
assigned  chose  in  action,  and  not  to  such  as  are  only  applicable  to 
the  rights  of  an  indorsee  of  negotiable  paper. 

The  judgment  of  the  District  Court  is  reyersed  and  the  cause 
manded  for  further  prooeedings  according  to  law. 

B$9ened  and  rmnmuUd. 


o^ess 
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(10  One.  SL) 

An  Older  in  wilting,  ftddresMd  to  an  indlTidnftl,  to  paj  a  eeitain  snm  of  monef, 
OB  a  eorUin  dsj  in  the  fatue,  wilhont  gnoe»  to  a  thlid  pefBon'e  order,  la  a 
UU  of  exdiange  and  not  a  cheek.    (Sm  noie^  p,  188.) 

Tbe  inaolvenej  of  an  aeeeptor  does  not  ezeaae  the  omiiirion  of  pieeentment, 
demand,  and  notice  of  non-pajment. 

ACTION  on  a  written  order  tor  money.    The  opinion  shows  the 
jEsots. 

noyw  d  WiOiams,  tor  appellants. 

BMinger  d  0$arin,  tor  respondents. 

Lord,  0.  J.  The  tacts  in  this  case  were  stipnlated,  and  tried 
before  the  court.  The  issue  upon  which  it  was  tried,  was  that  ^  it 
the  tact  ot  Miller's  insolyency,  at  the  time  said  order  was  due  and 
payable,  excused  non-presentment  tor  payment  by  plaintifiFs,  and 
notice  ot  dishonor  to  detendants,  it  is  admitted  that  the  plaintiffs 
VoL.XLV-17 
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are  entitled  to  recover.  If  Miller's  said  iiiBolTency  was  no  excuse 
for  non-presentment  for  payment  and  notice  to  defendants  of  the 
dishonor  of  the  order^  the  defendants  are  entitled  to  recover. '' 
The  written  order  referred  to  is  as  follows  : 

**  PoBTLAKD,  Obbgok,  Ihoembmr  10, 1879. 
«I300. 

''  On  January  5^  1880^  without  grace,  pay  to  the  order  of  Haw- 
ley  Dodd  &  Co.  three  hundred  dollars,  viJue  received,  and  charge 
the  same  to  the  account  of 

JkETB  ft  OULBK. 

"  To  J.  D.  Miller,  Oregon  City.** 

The  facts  stipulated  show  that  this  order  was  received  by  the 
plaintifb  on  the  12th  day  of  December,  1879,  and  by  them  pre- 
sented to  the  said  J.  D.  Miller  for  acceptance,  and  that  the  same  was 
by  him  accepted  on  that  day. 

The  argument  of  the  counsel  for  the  appellants,  and  the  authori- 
ties cited  in  support  of  his  view,  show  that  he  considered  this  order 
as  a  check,  or  at  least,  the  law  in  relation  to  checks  under  the  facts 
stipulated,  as  applicable  to  this  order.  Our  first  inquiry  then  must 
necessarily  be,  what  is  the  nature  or  character  of  this  order,  and 
what  is  the  law  applicable  to  it  under  the  &cts  admitted  ?  The 
definition  of  a  check  is  ''  a  written  order,  or  request,  addressed  to  a 
bank,  or  to  persons  carrying  on  the  business  of  bankers,  by  a  party 
having  money  in  their  hands,  requesting  them  to  pay  on  present- 
ment, to  a  person  named  therein,  or  to  him  or  bearer,  or  order,  a 
named  sum  of  money."  Mr.  Justice  Story  in  the  Matter  of  Brown, 
2  Story,  512,  says :  "  I  agree,  that  it  (a  check)  nearly  resembles  a 
bill  of  exchange ;  but  nuUum  simile  est  idem.  The  distinguishing 
characteristics  of  checks,  as  contradistinguished  from  bills  of 
exchange,  are  that  they  are  always  drawn  on  a  bank,  or  bankers ; 
that  they  are  payable  immediately  on  presentment,  without  the 
allowance  of  any  days  of  grace,  and  that  they  are  never  presentable 
for  mere  acceptance.  *' 

In  Ballard  v.  Randall,  1  Oray,  606,  Chief  Justice  Shaw  says  : 
*^  A  check  is  an  order  to  pay  the  holder  a  sum  of  money  aJt  the  bank 
on  presentment  of  the  check  and  demand  of  the  money,  no  previous 
notice  is  necessary,  no  acceptance  is  required  or  expected,  it  has  no 
days  of  grace.   It  is  payable  on  presentment  and  not  before."  The 
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distinction  between  checks  and  inland  bills  of  exchange  has  been 
very  clearly  and  concisely  stated  by  Mr.  Justice  Swayne  in  Jfer- 
ehants'  Bank  t.  iiUUe  Bank^  10  Wall.  047,  in  which  he  says : 
''Bank  checks  are  not  inland  bills  of  ezchahge,  but  have  many  of 
the  properties  of  snch  commercial  paper,  and  many  of  the  rules  of 
the  law  merchant  are  alike  applicable  to  both.  Each  is  for  a  specified 
sum  payable  in  money.  In  both  cases  there  is  a  drawer,  a  drawee 
and  a  payee.  Without  acceptance,  no  action  can  be  maintained  by 
the  holder  upon  either,  against  the  drawer.  The  chief  points  of 
difference  are  that  a  check  is  always  dn^wn  on  bank  or  banker ;  no 
days  of  grace  are  allowed.  The  drawer  is  not  discharged  by  the 
laches  of  the  holder  in  presentment  for  payment,  unless  he  can 
show  that  he  has  sustained  some  injury  by  the  default.  It  is  not 
due  until  payment  is  demanded,  and  the  statute  of  limitations  runs 
only  from  that  time.  It  is  by  its  face  the  appropriation  of  so  much 
money  of  the  drawer  in  the  hands  of  the  drawee  to  the  payment  of 
an  admitted  liability  of  the  drawer.  It  is  not  necessary  that  the 
drawer  of  a  bill  should  have  funds  in  the  hands  of  .the  drawee.  A 
check  in  such  case  would  be  a  fraud."  As  a  result  of  these  authori- 
ties it  may  be  stated  that  the  particulars  in  which  checks  differ 
from  ordinary  biUs  of  exchange,  are :  First,  They  are  always 
drawn  on  a  bank  or  banker,  and  are  payable  on  presentment,  with- 
out any  days  of  grace.  Second,  They  require  no  acceptance  as 
distinct  from  prompt  payment.  Third,  They  are  always  supposed 
to  be  drawn  on  a  previous  deposit  of  funds,  etc.  Story  Prom. 
Notes,  §  489  ;  Lester  v.  Given,  8  Bush,  359. 

Tested  by  these  principles,  the  order  in  question  is  an  inland  bill 
of  exchange,  and  not  a  check.  Confessedly  by  the  record,  it  is  not 
drawn  ovt  a  bank  or  banker,  and  in  this  respect  differs  from  a  check. 
Upon  the  face  of  the  order  appear  the  words  "without  grace,"  in- 
dicating that  in  the  absence  of  these  words  the  order  would  be 
entitled  to  grace,  and  was  so  understood,  which,  in  a  check,  would 
be  wholly  unnecessary,  because  not  entitled  to  grace.  It  was  pre- 
sented by  appeUants  to  the  drawee  and  by  him  accepted,  which  in- 
dicates that  they  regarded  the  order  as  a  bill,  with  the  incidents  of 
the  law  merchant,  and  not  as  a  check,  for  as  Judge  Story  said, 
mpra,  "  checks  are  never  presentable  for  mere  acceptance.  The 
ordinary  form  of  a  bill  of  exchange,  payable  at  a  future  day,  is  at 
80  many  days  or  months'  notice  after  date  or  sight.  When  a  bill  is 
60  dravm,  or  drawn  like  the  order  in  question  it  will  carry  with  5t 
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the  privileges  and  liabilities  incident  to  a  bill,  and  by  adopting  such 
form  it.will  be  held  so  to  intend.'' 

Will  the  insolvency  then  of  the  drawee  excnse  the  plaintiffs  from 
presentment  for  payment  according  to  the  terms  of  the  bill,  and 
giving  notice  to  the  drawers  of  its  non-payment  or  dishonor  ?  In 
his  recent  work,  Mr.  Daniels  says:  ^The  bankruptcy  and  in- 
solvency of  the  drawee  of  a  bill^  however  well  known,  constitutes  no 
excuse  for  neglect  to  make  due  presentment,  or  to  give  due  notice 
of  its  dishonor  to  the  drawer  or  indorser  if  it  is  not  accepted.  And 
the  same  rule  applies  as  to  the  necessity  of  presentment  for  pay- 
ment to  the  acceptor  of  a  bill,  or  maker  of  a  note,  and  as  to  notice 
of  its  dishonor  by  non-payment/'  And  again,  that  **^  the  American 
and  English  autiiorities  are  uniform  on  the  subject"  Dan.  Neg. 
Inst,  §§  1171  and  1173 ;  Ohitty  BOls,  354,  896 ;  Story  Ndtes, 
§§  286, 867 ;  Story  Bills,  §§  818, 326,  346 ;  1  Pars.  Notes  and  Bills, 
446,  628 ;  Bigelow  Bills  and  Notes,  866,  378,  §  6,  and  the  authori- 
ties cited. 

The  ground  Tipon  which  this  doctrine  rests,  is  said  to  be  that  it 
is  a  part  of  the  implied  obligations  of  the  contract  to  make  due 
presentment,  and  give  due  notice  of  the  dishonor  of  the  bill,  to  fix 
the  liability  of  the  drawer,  and  secondly,  that  notwithstanding  the 
failure,  it  cannot  be  definitely  ascertained,  without  presentment  for 
payment,  that  the  bill  will  be  dishonored,  as  through  friends  or  re- 
sources unknown  to  others,  the  principal  party  may  derive  means 
for  payment  Dan.  Neg.  Inst,  §  1171;  Story  Ptoul  Notes,  §  286. 
Want  of  injury  to  the  drawer  is  never  a  sufficient  excuse  for  de&ult 
in  making  presentment  for  payment  and  giving  notice  of  dishcmor. 
Dan.  Neg.  Inst,  §  1170;  Ohitty  Bills  (18  Am.  ed.),  490:  1  Far. 
Notes  and  Bills,  661,  680. 

But  it  has  been  held  that  want  of  notice  is  excused  when  the 
party  cannot  possibly  be  damaged  thereby.  Smith  v.  MUbr,  62  N. 
Y.  646;  Taylor  v.  Manuf.  Cb.,  82  111.  679.  But  otherwise  if  the 
omission  to  give  the  notice  might  prejudice  him.  In  Maun0y  v.  OoU^ 
80  N.  0.  800;  s.  c,  30  Am.  Bep.  80,  it  is  held  that  when  a  draft  on 
a  third  person  is  given  in  settlement  of  an  anticipated  debt,  it  ii 
the  duty  of  the  holder  to  present  it  and  to  give  notice  of  its  dia- 
honor  if  not  paid,  and  a  failure  to  do  so  will  discharge  the  debt 
And  as  applicable  to  this  same  doctrine,  Mr.  Daniels  says:  ''When 
a  party  contracts  a  debt  and  contemporaneously  gives  in  additional 
payment  his  draft  upon  a  third  party,  it  is  the  duty  of  the  creditor 
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to  present  it  in  a  reasonable  time  for  acceptance  or  payment  and  to 
giye  notice  in  the  eyent  of  its  dishonor  to  the  drawer.  If  he  ffuls 
.  to  make  such  presentment  or  to  give  such  notice,  the  drawer  is  not 
only  discharged  from  liability  on  the  bill,  but  also  from  the  debt  or 
consideration  for  or  on  account  of  which  it  was  giyen.'*  Dan.  Neg. 
Inst,  §  1276,  and  authorities  cited  in  the  note. 

Laches  which  would  discharge  the  drawer  or  indorser  of  a  bill  of 

ezohangey  will  as  effectually  extinguish  the  debt  for  payment  of 

which  a  bill,  or  other  negotiable  instrument  is  transferred.     Smith 

T.  Miller,  43  N.  Y.  175;  &  o.,  3  Am.  Bep.  690.     The  result  of  these 

authorities  is  that  the  order  in  question  is  an  inland  bill  of  exchange, 

and  as  such,  the  duties,  obligations  and  liabilities  of  the  law  mer* 

chant  attach  to  it    Although  not  receiyed  in  absolute  payment  of 

their  debt  by  the  appellants,  but  sub  modo,  yet  it  was  their  duty, 

if  they  intended  to  hold  the  defendants,  either  as  drawers  of  the 

bill,  or  for  their  prior  indebtedness,  to  present  the  blD  for  payment 

within  the  time  prescribed  by  law  for  that  purpose,  and  if  not  paid 

to  notify  the  defendants  of  its  dishonor.     Had  this  been  done  the 

remedy  of  the  idaintifls  against  the  defendant  would  have  been  yery 

clear.     They  would  haye  been  remitted  to  all  their  rights  for  the 

recoyeryof  their  original  claim  as  if  no  bill  had  been  drawn.    By 

leceiying  the  bill  they  undertook  to  do  iJl  the  law  required  to  be 

done  to  obtain  payment,  and  if  they  fail  in  the  performance  of  that 

duty  the  debtor  is  discharged.    It  follows  from  these  yiews  that  the 

judgment  of  the  court  below  is  afiSrmed. 

Judgment  affirmed, 

:Hbm  vr  nm  Bwoms.—  In  Zwy  r.  LaaUtk  Jkmk,  United  States  Oirenit  Court,  E. 

D.  mawniri,  September  90, 1888, 18  Fed.  Bep.  198,  it  wm  held  that  a  check  is  not  a  bill 

of  ezefaange,  within  the  mesning  of  the  first  section  of  the  remoTsl  act  of  18T6,  where 

the  maker  and  the  pajee  are  ciUxens  of  the  ssme  State.    The  court  said :    **  T^ 

presebta  the  question  whether  the  case  is  within  the  exception  mentioned  in  the  fl^ 

section  aa  expressed  in  the  language,  except  in  cases  of  promissory  notes  negotiable  hf 

the  law-merchant,  and  bills  of  exchange.    If  a  suit  is  founded  upon  a  promissor j  note 

Bigotiable  bj  the  law-merqhant»  or  upon  a  bill  of  exchange,  then  the  suit  maj.  be 

brought  bj  the  assignee  without  reference  to  the  citizenship  of  the  assigpior ;  but  if  it 

is  upon  mnj  other  contract  the  jurisdiction  depends  upon  the  citixenship  of  the  assignor. 

Is  this  then  a  UU  of  exchange?    There  ia  no  claim  that  it  is  a  promissoiy  note.    That  is  a 

qnealion  upon  which  there  has  been  some  diflference  of  opinion  among  the  courts,  but 

it  baa  been  before  the  Supreme  Court  of  the  United  States,  and  that  court  has  held 

thai  there  is,  in  a  number  of  particulars,  a  distinction  between  an  ordinarj  bank  check 

and  a  biU  of  exchange.    I  read  from  the  case  of  MsrchaniH  Bank  r.  8iaU  Bank,  10 

WalL  M7.     'Bank  cheeks  are  not  inland  bills  of  exchange,  but  hare  manj  of  the 
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properties  of  sach  commercul  paper;  and  man/  of  the  rules  of  the  law-merchaot  are 
alike  appUoable  to  both.  Each  i»  for  a  specific  sum  payable  ia  moaey  In  both  caaea 
there  is  a  drawer,  i#  drawee  and  a  puyee.  Without  aoceptaoce,  no  action  can  be  mau- 
tained  by  the  holder  upon  either  against  the  drawer.  The  chief  points  of  difference  are 
that  a  check  ia  always  drawn  on  a  bank  or  a  banker.  No  days  of  grace  are  allowed. 
The  drawer  is  not  discharged  by  the  laches  of  the  holder  in  preaeniment  for  payment^ 
unless  he  can  show  that  he  has  sustained  some  injury  by  the  default.  It  is  not  due 
until  payment  is  demanded,  and  the  statute  of  limitations  runs  only  from  that  time.  It 
is  by  its  face  the  appropriation  of  so  much  money  of  the  drawer  in  the  hands  of  the 
drawee  to  the  payment  of  an  admitted  liability  of  the  drawer.  It  ia  not  neoeasary  that  the 
drawer  of  the  bill  should  hsTe  funds  in  the  hands  of  the  drawee.  A  cheok  in  such  caae 
would  be  a  fraud.'  We  hare  always  been  disposed  to  construe  the  removal  act  with 
some  degree  of  strictness.  It  is  an  act  defining  and  conferring  jurisdiction  upon  the  court, 
and  questions  of  doubt,  where  they  oonoem  the  jnriadiotion  of  the  court,  in  m/ 
opinion,  are  to  be  generally  resolved  against  the  jurisdiction  of  the  Federal  oourt,  aad 
in  favor  of  that  of  the  Stale  court,  because  there  can  be  no  question  as  to  the  jnriadio- 
tion of  the  State  tribunal,  and  a  judgment  there,  as  a  matter  of  conrae,  woold  be  valid ; 
while  if  we  should  err  with  regard  to  our  jnrisdiotion,  the  consequences  might  be  very 
aerions.  Theref  on  we  hold  that  the  words  '  bill  of  exchange '  in  the  removal  act  mean 
what  is  meant  by  that  phrase  in  oomiiefeial  laiir  and  at  ooauaoo  Imt,  aiid  that  a  bank 
dMok  is  not  a  bill  of  •zohaoga.'* 


Out  of  Oobvallis  t.  Oabliu. 

(lOOrsg.  ».) 
MunMpai  ecfpcraUan^-ardinanee  —  *'peae$, 

4  charter  aothority  to  make  ordinances  to  "  secure  the  health,  peaoe  and  in^ 
proremenfofft  dtj  does  not  warrant  an  ordinanoe  enjoining  the  dosing  of 
stores  on  Sondaj,  that  act  being  forbidden  by  the  general  law.* 

CONVICTION  of  keeping  open  store  on  Sunday.     The  opinion 
states  the  case. 

John  Kdaay  and  John  BumM,  for  appellant 

M.  &  Woodeoek  and  /.  R  Bryoon,  for  respondent. 

LoBD,  G.  J.    The  appellant  was  conyicted  in  the  Recorder's 
Gonrt  of  the  city  of  Oorvallis,  and  sentenced  to  pay  a  fine  for  keep- 

*Bee  E»  parU  Boufyeofa,  €mU. 
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ing  open  his  store  in  violation  of  a  city  ordinance,  entitled  ''An 
ordinance  to  provide  for  the  closing  of  stores,  shops  and  places  of 
business  on  Snnday/'  The  important  and  really  the  only  question 
which  we  are  reqaired  to  decide  is,  "  Did  the  city  council  have  the 
power,  under  their  charter,  to  provide  by  ordinance  against  stores 
and  shops  being  kept  open  on  the  first  day  of  the  week,  commonly 
called  Sunday,  for  the  purpose  of  labor  and  traffic?'' 

A  municipal  corporation,  says  Mr.  Justice  Bbadlby,  is  a  subor- 
dinate branch  of  the  domestic  government  of  the  State.  It  is  insti- 
tuted for  public  purposes  only,  and  has  none  of  the  peculiar 
qualities  and  characteristics  of  a  trading  corporation,  instituted  for 
the  purpose  of  private  gain,  except  that  of  acting  in  a  corporate 
G»pecity.  Its  objects,  its  responsibilities,  and  its  powers  are  difFer- 
ent  As  a  local  governmental  institution  it  exists  for  the  benefit  of 
th*.  people  within  its  corporate  limits.  The  legislature  invests  it 
with  such  powers  as  it  deems  adequate  to  the  ends  to  be  ao- 
complished.    Mayor  v.  Ray,  19  WalL  475. 

But  in  construing  thejMwers  given  to  a  municipal  corporation 
by  its  charter,  regard  being  had  for  the  ends  to  be  accomplished, 
the  courts  have  inclined  to  adopt  a  strict,  rather  than  a  liberal  con* 
8truction  of  such  powers,  thus  applying  substantially  the  same  rule 
Uiat  is  applied  to  charters  of  private  incorporations.  Gooley 
GonsL  Lim.  195,  and  note.  They  can  exercise  no  powers  but 
such  as  are  expressly  conferred  upon  them  by  the  act  by  which 
they  are  incorporated,  or  are  necessary  to  carry  into  effect  the  pow- 
ers thus  conferred,  or  are  essential  to  the  manifest  objects  and  pur- 
poses of  the  corporation.  The  rule  is  well  expressed  by  Mr.  Justice 
NsLBOK  in  the  case  of  Minium  v.  LarvA,  23  How.  435,  in  the  fol- 
lowing language:  '^  It  is  a  well-settled  rule  of  construction  of  grants 
by  the  legislature  to  corporations,  whether  public  or  private,  that 
only  such  powers  and  rights  can  be  exercised  under  them  as  are 
dearly  comprehended  within  the  words  of  the  act,  or  derived  there^ 
from  by  necessary  implication,  regard  being  had  to  the  object  of 
the  grant.  Any  ambiguity  or  doubt  arising  out  of  the  terms  used 
by  the  legislature  must  be  resolved  in  favor  of  the  public.  The 
principle  has  been  so  often  apphed  in  the  construction  of  corporate 
powers,  that  we  need  not  stop  to  refer  to  authorities.''  Dill.  Mun. 
Coq).,  §  55,  and  notes. 

The  proper  determination  of  the  question  above  suggestod  cannot 
be  reachcHl  without  an  application  of  these  principles  of  oonscnusf 
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tion  to  the  chaitezed  powers  of  the  rsBpondent.  At  the  ontset  it 
is  conceded  that  the  power  to  paas  the  ordinance  in  question  is  not 
oonferred  in  direct  terms  upon  the  common  council  by  the  act  of 
incorporation,  but  it  is  claimed  that  such  power  may  be  fairly  im- 
plied from  the  authority  conferred  on  the  common  council  "  to 
make  by-laws  and  ordinances  not  inconsistent  with  the  laws  of  the 
United  States  or  of  this  State,  to  carry  into  effect  the  provisions  of 
this  charter  und  secure  the  health,  peace  and  improyement  of  the 
city."  Sections,  Charter  of  Oorrallis.  An  ordinance  prohibiting 
stores  and  shops  to  be  kept  open  on  Sunday  is  one  of  the  regula- 
tions, and  to  restrict  the  operation  of  the  above  clause  of  section  6, 
to  the  objects  specified  in  other  provisions  of  the  same  section  or 
charter,  would  be  fatal  to  the  power  to  pass  such  ordinance.  Oiig 
Council  of  Montgomery  v.  Montgomery  Flank  Road  Co.,  81  Ala.  82; 
Mount  Pleasant  v.  Breete^  11  Iowa»  399;  8t.  Louie  v.  Laughlin,  49 
Mo.  559 ;  City  of  Keokuk  v.  Scroggs,  89  Iowa,  451. 

The  power  conferred  on  the  common  council  to  regulate  **  tavemSy 
ordinaries,  bar-rooms  and  tippling-houses/'  being  all  the  houses, 
or  places  of  business  enumerated  in  that  section,  or  referred  to  in 
the  charter,  cannot  be  considered  to  include  the  power  to  regulate 
stores  and  shops.  We  are  not  disposed  to  give  this  limited  effect 
to  the  operation  of  this  clause,  but  to  include  in  the  authority  to 
pass  ordinances  to  secure  the  **  peace  "  of  the  city,  such  powar  as 
the  word  peace  fairly  imports,  when  applied  to  the  ends  to  be  ac* 
complished  by  the  corporation.  The  word  peace,  in  its  legal  sig- 
nification, means  *'  quiet,  orderly  behavior  of  individuals  to  another," 
(Abbott's  Diet.,  ''Peace,")  and  '^ toward  the  government,  which  is 
said  to  be  broken  by  acts  of  a  certain  kind/'  (Burrill's  Diet/ '  Peace.") 
Any  riotous,  forcible  or  unlawful  conduct  or  proceeding  is  a  breach, 
of  the  peace.  Offenses  against  the  public  peace  include  all  acts 
affecting  the  public  tranquillity,  such  as  assaults  and  batteries,  riots, 
routs  and  unlawful  assemblies,  forcible  entry  and  detainer,  etc  4 
Bl.  Com.  142  et  eeq.;  Stephen  Grim.  Law,  78. 

Of  course  it  is  not  supposed  that  the  power  conferred  on  the 
common  council  to  pass  ordinances  to  secure  the  peace  of  the  city 
extends  to  all  acts  or  proceedings  which  might  be  included  under 
offenses  against  the  public  peace.  Such  a  construction  would  ex- 
tend their  power  to  every  department  of  the  criminal  law  affecting 
the  public  peace,  which  is  not  pretended,  nor  claimed*  Our  pur- 
pose is  simply  to  show  what  the  word  peace  imports  in  the  le^i^il 
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aense,  and  the  nature  and  quality  of  the  acts  or  proceedings  which 
disturb  the  peace  of  communities  or  goyemments  and  render  legis- 
lation essential  and  necessary  to  secure  the  public  tranquillity.  These 
are  acts  or  proceedings  which  are  always  disorderly  in  their  quality 
and  character^  often  yiolent,  and  sometimes  dangerous  *'  to  life, 
limb  and  property/'  and  the  effect  of  which  is  to  disturb  the  repose 
and  break  the  peace  of  society.  And  within  the  scope  of  its  au- 
thority, and  to  effect  the  governmental  objects  and  purposes  of  its 
•creation,  the  respondent,  as  a  local  govemment  existing  for  the 
benefit  of  the  people  within  its  corporate  limits,  is  authorized  by 
its  charter  to  enact  such  ordinances  as  shall  secure  the  peace  of  the 
city,  and  to  punish  the  peace- breakers  ''by  fine  not  to  exceed  $100, 
and  by  imprisonment  not  more  than  twenty  days."  But  can  it  be 
said  that  the  keeping  open  of  a  store  or  shop  on  Sunday,  and  the 
selling  of  wares  and  merchandise,  are  acts  of  a  disorderly  character, 
or  in  any  sense  within  the  purview  of  such  acts  as  tend  to  disturb 
the  pubUc  peace?  There  can  be  no  breach  of  the  peace  without  a 
disturbance,  acts  disorderly  or  violent  in  their  nature  and  the  day 
on  which  such  acts  are  committed  will  not  alter  the  nature  or 
quality  of  such  acts  in  the  eye  of  the  law.  The  keeping  open  of  a 
store  or  shop  on  Sunday,  for  the  purpose  of  labor  or  traffic,  is  not 
an  offense  against  the  public  peace,  but  an  offense  against  public 
policy,  punishable  under  the  laws  of  this  State.  Oode,  §  668, 
p.   437. 

The  power,  then,  conferred  on  the  common  council  to  pass  ordi- 
nances to  punish  offenses  a^inst  the  peace  of  the  city  does  not  in- 
clude the  power  to  pass  ordinances  to'  puiiish  offenses  of  another 
and  different  character,  and  which  do  not  tend  to  disturb  the  pub- 
lic peace.  Power  to  pass  ordinances  to  secure  the  peace  of  the  city 
does  not  authorize  an  ordinance  to  prohibit  the  keeping  open  of 
stores  and  •shops  on  Sunday;  nor  are  the  words  used  in  this  clause 
of  the  charter  susceptible  of  any  legal  construction  from  which  such 
power  may  be  inferred.  Nor  are  any  of  the  cases  referred  to  by 
counsel  in  contravention  of  the  principle  of  construction  which  we 
have  applied  to  the  clause  under  consideration.  AU  of  them  con- 
tain words  in  their  charters  specially  conferring  power  to  do  the 
acts  or  things  in  question,  or  the  power  is  plainly  and  legally  de- 
ducible  from  the  words  used  as  applicable  to  the  ends  and  objects 
to  be  accompUshed  by  the  act  of  incorporation. 

As  an  illustration,  in  the  case  of  St.  Louis  v.  Cafferaia,  24  Ma 
Vol.  XLV-iS 
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94y  the  terma  used  in  the  charter  which  the  court  held  authorized 
the  ordinance  prohibiting  the  keeping  open  of  stores  and  shops  ou 
Sunday^  were  ''  to  maintain  the  peace,  good  goyemment  and  order 
of  the  city,  and  the  trade,  commerce  and  manufactures  thereof.^ 
The  difference  in  the  power  conferred  by  this  clause  and  the  one 
under  consideration  is  too  manifest  to  require  comment.  And  an 
examination  of  the  cases  cited  by  counsel  shows  that  the  terms  used 
in  the  charters  in  respect  to  which  the  controversy  had  arisen,  were 
fuller  and  broader  and  included  the  authority  to  exercise  the  power. 
Jones  y.  City  of  Richmond,  18  Oratt  523;  State  y.  Freeman,  38 
N.  H.  426;  DilL  Mun.  Corp.,  §  330,  and  notes. 

Ill  respect  to  the  moral  considerations  which  should  influence 
and  enforce  the  obseryanoe  of  Sunday,  we  haye  nothing  to  do,  fur- 
ther than  to  declare  what  the  law  is,  not  what  it  should  be.  That 
belongs  to  another  department  of  goyemment,  which,  so  far  as  the 
State  is  concerned,  has  provided  a  law  prohibiting  the  keeping  open 
of  any  store,  shop,  etc.,  for  purposes  of  labor  or  trafSc  on  Sunday. 
Orim.  Oode,  p.  437.  From  these  views,  it  follows  that  the  counoO 
is  not  invested  with  the  power  to  pass  the  ordinance  in  question^ 
and  the  judgment  must  be  reversed. 

JmigmmU  remrmd^ 


Statb  v.  PomnHL 

dOOrat.  146.) 
(kimkuU  law  —  diequtUifloaHon  tffitrer, 
TIm  iHsnn>l1flimtl**ii  of  a  Junir  in  a  capital  cmm  ifl  nnavdlable  mftsr 

pONVIOTION  of  murder.     The  opmion  states  the  case. 

BMinger  dt  Gearing,  for  appellee. 

John  F.  Oaples  and  U.  F,  Mvlkey,  for  respondent. 

Waldo,  J.     The  appellant  was  indicted  by  the  grand  jury  of 
Multnomah  county,  for  the  murder  of  Benjamin  Cornelias,  in  the 
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city  of  Portland  on  the  evening  of  the  fourth  of  July,  liB81.  He 
was  tried  and  found  guilty  of  murder  in  the  first  degree,  and 
sentenced  to  djuth.  A  motion  for  a  new  trial  was  OYerruled,  which 
is  the  error  chiefly  relied  upon  here. 

[Omitting  other  points.] 

After  the  verdict  was  rendered,  the  prisoner  discoyered  that  one 
of  the  petit  jurors,  B.  A.  Sutherland,  had  been  convicted  of  a 
crime  involying  moral  turpitude,  and  therefore  was  not  qualified  to 
sit  in  the  case.  The  disqualification  of  this  juror  was  greatly  and 
chiefly  relied  on  to  reverse  the  judgment  of  the  Circuit  Oourt. 
Cases  from  Wisconsin,  Michigan,  Illinois,  Vermont,  SttUe  v.  BaJh 
cock,  1  Conn.  401,  and  Cancemi  v.  People^  18  N.  Y.  134,  were 
cited  for  the  appellant.  Schwiidker  v.  SUUe^  5  Wis.  324,  was  where, 
after  a  conviction  for  manslaughter,  a  motion  for  a  new  trial  waa 
made  on  account  of  the  alienage  of  one  of  the  jurors,  not  dis- 
covered until  after  verdict.  The  motion  was  granted  with  some 
hesitation,  and  without  much  examination  of  authorities.  The 
doctrine  laid  down  ia  that  found  in  GuyhowsM  v.  P&opUf  1  Scam.  476; 
SkUe  v.  Babcoek,  1  Conn,  and  cases  from  Vermont.  These  authori* 
ties  are  adveraely  commented  on  by  Gbat,  0.  J.,  in  Wassum  v* 
Feme^,  121  Maas.  117 ;  8.  c,  23  Am.  Bep.  258. 

In  8iaU  V.  Vogel,  22  Wia.  471,  a  case  of  arson  —  there  is  a  dictum, 
unsupported,  that  in  capital  cases  the  prisoner  is  not  held  to  waive 
anytMng.  Cancemi  v.  People,  was  cited  in  the  argument  of 
oonnaeL  Hill  v  People,  16  Mich.  351,  was  a  capital  case,  in  which 
the  verdict  was  set  aside  and  a  new  trial  granted,  because  one  of  the 
jurors  was  an  alien,  and  this  fact  was  unknown  to  the  defendant  or 
his  counsel,  until  after  the  rendition  of  the  verdict.  The  question 
in  fact  diacuaaed  in  thia  caae  was  whether  the  defendant  in  a  criminal 
proaecution  could  conaent  to  a  trial,  and  by  auch  conaent  bind  him* 
self  to  abide  by  the  verdict  of  a  jury  of  eleven  men. 

It  waa  held  in  Cancemi  v.  People,  18  N.  T.  128,  that  a  verdict  by 
such  a  jury  waa  a  nullity.  In  State  v.  Kaufman,  51  Iowa,  578 ;  s. 
c,  33  Am.  Bep.  148,  the  same  question  came  up,  and  was  decided 
the  other  way.  The  objection  appeared  on  the  face  of  the  record. 
But  in  HUl  V.  PeopU,  the  court  heard  parol  proof  to  contradict 
what  the  record  probably  showed,  as  it  shows  in  this  case,  that  the 
jury  were  all  good  and  lawful  men.  Now  after  a  record  has  been 
made  up  in  a  suit  inter  partes  it  is  a  principle  of  the  common  law 
that  no  plea  shall  be  afterward  admitted  to  impugn  the  verity  of 
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the  record,  and  there  may  be  groimd  for  holding  that  the  principle 
applies  to  the  case  where  a  defendant  fails  to  take  exception  to  an 
objectionable  joror,  and  the  case  goes  to  yerdict.  See  BoyingUm 
V.  State,  2  Port  100 ;  HaU  v.  SUUe,  4  Gray,  Iowa,  73. 

Bat  we  may  confidently  rest  the  case  on  authority.  In  HoUinge- 
foorth  Y.  DuanBy  WalL  0.  G.  152,  it  is  said  to  be  against  the  policy 
of  the  law  to  allow  such  an  objection  to  be  taken  after  yerdict  '^  T 
should  haye  as  soon  expected  to  have  heard  an  argument  to  proye 
that  the  yerdict  ought  to  haye  been  set  aside  because  the  plidntifE 
was  an  alien  enemy,  or  labored  under  some  other  disqualification, 
which  ought  to  haye  been  pleaded  in  abatement,  as  to  hear  it 
maintained  that  it  was  competent,  after  yerdict,  to  inquire  whether 
a  juror  was  an  alien,  an  infant  or  a  seryant;  of  affinity  to  the  party; 
interested;  infamous;  fayorable.  Upon  the  record  no  exception 
appears."  Id.,  153.  This  was  a  civil  case,  but  the  same  principle 
goyems  in  criminal  cases.  OiOMpis  y.  Siate,  8  Yerg.  509;  29  Am 
Dea  137. 

In  Waasum  y.  Fmney,  121  Mass.  94;  s.  c,  23  Am.  Bep.  258,  one 
of  the  jurors  who  tried  the  case  was  but  nineteen  years  of  age. 
Upon  a  motion  to  set  aside  the  yerdict  on  this  ground.  Gray,  J., 
says:  **  When  a  party  has  had  an  opportunity  of  challenge,  no 
disqualification  of  a  juror  entitles  him  to  a  new  trial  after  yerdict. 
This  conyenient  and  necessary  rule  has  been  applied  by  this  court, 
not  only  to  a  juror  disqualified  by  interest  or  relationship  {Jefrim 
T.  BandaU,  14  Mass.  205;  Woodward  y.  Dean,  113  id.  297)>  but 
eyen  in  a  capital  case,  a  juror  who  was  not  of  the  county  or  yicin- 
age,  as  required  by  the  Constitution.  Declaration  of  Bights,  art.  13^ 
Anon.,  cited  by  Jackson,  J.,  in  1  Pick.  41,  42. 

The  same  rule  has  been  applied  by  other  courts  to  disqualification 
by  reason  of  alienage,although  not  in  fact  knoMm  until  after  yerdict. 
HoUingstDorth  y.  Duane,  4  DalL  353;  a.  c,  WalL  C.  C.  147;  State 
y.  Quarrel,  2  Bay,  150;  Preehury  y.  Commonwealth^  9  Dana,  203  ; 
King  y.  Sutton,  8  B.  &  C.  nom.;  King  y.  Despard,  2  Man.  &  By. 
406.  In  the  case  of  the  Gheleea  Water  Works  Co.,  10  Exch.  731, 
Baron  Parke  said:  '*  In  the  case  of  a  trial  by  a  jury  de  medicate 
lingum,  ig^ich  by  the  forty-seyenth  section  of  the  Jury  Act  is  ex- 
pressly reseryed  to  an  alien,  he  may  not  know  whether  proper 
persons  are  on  the  jury;  yet  if  he  was  found  guilty  and  sentenced 
to  death,  the  yerdict  would  not  be  set  aside  because  he  was  triei' 
by  improper  persons,  for  he  ou^ht  to  have  challenged  them." 
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In  United  States  y.  Baker,  3  Ben.  68,  a  motion  was  made  to  set 
aside  the  yerdictin  a  criminal  case,  because  after  yeidict  it  was 
fonnd  that  one  of  the  jurors  was  deaf.  In  denying  the  motion, 
Blatchfobd,  J.,  said:  **  On  principle,  as  well  as  on  authority, 
nothing  that  is  a  cause  of  challenge  to  a  juror  before  yerdiet  can  be 
used  to  set  aside  a  yerdiet,  as  for  a  mistake,  eyen  though  the  cause 
of  challenge  was  unknown  to  the  party,  when  the  jury  were  sworn.  ** 

McGlure  y.  State,  1  Yerg.  200,  218,  was  a  capitol  case,  in  which 
it  was  discoyered,  after  yerdiet,  that  one  of  the  jurors  who  found  the 
yerdiet  was  an  atheist.  This  was  an  objection  to  the  moral  capao* 
ity  of  the  juror.  Mr.  Justice  Catbon,  afterward  of  the  Supreme 
Court  of  the  United  States,  while  of  opinion  that  this  was  not  a 
ground  for  challenge  under  the  laws  of  Tennessee,  went  on  to  say: 

''  The  objection  comes  too  late.  If  a  juror  is  not  a  good  and 
lawful  man,  can  he  be  challenged  after  he  is  sworn?  The  ancient 
and  well  settled  English  authorities  are,  that  you  cannot  challenge 
a  juror  after  he  has  been  sworn,  unless  it  be  for  cause  arising  aft^ 
ward.  We  adopted  the  right  of  trial  by  jury  as  we  found  it  at  the 
time  we  declared  our  independence  in  1776;  the  English  common 
law  and  the  statutes  passed  before  the  4th  Jac.  1,  we  adopted.  By 
these  statutes  and  by  the  common  law,  we  are  now  bound  in  the 
administration  of  justice  in  this  State. 

''  If  the  rules  of  decision  were  well  settled,  and  we  are  bound  by 
them,  why  look  into  doubtful  decisions  of  sister  States.  Nothing 
has  been  better  settled  for  centuries  in  England,  than  that  after  a 
juror  is  once  sworn,  he  cannot  be  challenged  for  any  pre-existing 
cause.  1  Inst.  158  a;  3  Yin.  Abr.  E.  11,  p.  764;  Yelyerton  Rep.  240; 
2  Hawk.  chap.  43,  premises  it  to  be  a  settled  point  of  practice  '  that 
no  juror  can  be  challenged,  either  by  the  king  or  prisoner,  without 
consent,  after  he  has  been  sworn,  unless  it  be  for  some  cause  which 
happened  since  he  was  sworn.'  It  would  be  most  dangerous  to 
pursue  a  different  practice.  It  is  admitted  that  if  the  defendant 
had  knowledge  of  the  objection  before  the  jury  was  sworn,  then  he 
could  not  after  be  permitted  to  take  adyantage  of  it.  Of  this  want 
of  knowledge  what  eyidence  has  the  court  ?  The  affidarit  of  a  con- 
rieted  felon  —  proof  always  to  be  had,  when  deemed  necessary.  It 
is  said  the  want  of  knowledge  is  an  exception  to  the  general  rule 
is  a  mistake.  The  case  of  Watson  in  Telyerton  was  this  yery  case, 
where  the  exception  was  discoyered  after  the  jury  was  sworn,  and 
the  oonrt  dedaxed  it  within  the  general  rule.'' 
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In  State  y.  Greenwood,  Hayward  (N.  G.)  141,  Haywabd,  J.,  in 
an  obiier  dictum,  said:  ^  Were  a  defendant  allowed  to  take  his 
challenge  to  the  jurors  after  the  trial,  he  never  would  do  it  before, 
but  would  always  rather  depend  upon  moying  it  to  the  court  after 
trial — for  if  he  should  be  acquitted  he  would  say  nothing  about 
the  disqualification  of  the  juror,  and  if  convicted,  he  could  avoid 
judgment  by  offering  his  objection.  This  in  fact  would  be  placing 
him  in  a  situation  totally  exempt  from  danger  and  from  punish- 
ment, so  long  as  he  could  get  a  juror  sworn  against  whom  he  could 
offer  any  legal  objection,  and  would  give  him  the  additional  advan- 
tsige  of  several  chances  for  his  acquittal." 

State  V.  Davis,  80  N.  C.  412;  s.  c.  30  Am.  Rep.  86,  was  a  con- 
viction for  burglary,  and  a  motion  for  a  new  trial  because  the  dc 
f  endants  had  discovered  since  the  verdict  that  one  of  the  jurors 
was  an  atheist.  The  court  say:  '*  Their  objection  to  the  juror 
comes  too  late.  It  is  well  settled  by  English  authorities,  sanctioned 
by  the  uniform  practice  of  centuries,  and  by  numerous  decisions  in 
this  State,  that  no  juror  can  be  challenged  by  the  defendant  with- 
out consent,  after  he  has  been  sworn,  unless  it  be  for  some  cauae 
which  has  happened  since  he  was  sworn.  The  challenge  propter 
defectum  should  be  made  as  the  juror  is  brought  to  the  book  to  be 
sworn.     If  not  then  made   the  defendant  waives  his  challenge. 

*  *  *  And  in  conformity  with  this  rule  of  practice  is  the 
ancient  formula  used  by  clerks,  both  in  England  and  in  this  coun- 
try, in  their  address  to  prisoners  before  the  jurors  are  drawn  — 
**  those  men  that  you  shall  have  called  and  personally  appear  are  to 
pass  between  our  sovereign  (or  the  State)  and  you  upon  your  trial 
of  life  and  death;  if  therefore  you  will  challenge  them  or  any  of 
them,  your  time  is  to  speak  to  them  as  they  come  to  the  book  to  be 
sworn,  and  before  they  were  sworn." 

Oeorge  v.  SUUe,  39  Miss.  570,  590,  was  a  capital  case  in  which  it 
was  found  after  verdict  that  one  of  the  jurors  was  an  alien.  A 
motion  for  a  new  trial  for  this  cause  was  denied.  State  v.  Quarrel, 
2  Bay,  150;  2  Am.  Dec.  637;  State  v.  Fieher,  2  Nott  &  McOord,  261; 
and  HoUingstoarth  v.  Duane,  4  Dall.  353,  are  cited.  It  follows 
that  though  what  the  court  said  in  State  v.  McDonald,  8  Or.  118, 
may  have  been  a  dictum,  as  claimed  by  defendant's  counsel,  it  is 
nevertheless  good  law. 

[Omitting  a  minor  point.  ] 

Judgment  affirmed. 
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UO  On«.  Hk) 
'^^pteutUarff  drcumtiancm  ^  fioMlif,  * 

Ib  an  aeiloii  of  umqU  and  bfttteiy,  eTidaaoe  of  the  pUintUTs  Mdal  lank  aad 
poennlmiy  dreoinstMioM  is  competeiit  where  ezemplAij  dminagee  «ve 
proper.* 

ACTION  of  assault  and  battery.    The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

Bonhom  d  Sanu&tf,  for  appellant. 

N.  B.  Knight  and  John  Kelsey,  for  respondent 

Watsok,  C.  J.  The  respondent,  Heneky,  brought  this  action 
to  recoYer  damages  from  the  appellant.  Smith,  for  wrongfully  and 
maliciously  shooting  and  wounding  him  with  a  pistol,  at  Silverton, 
Oregon,  on  September  28, 1881.  The  damages  were  laid  at  $15,000; 
he  obtained  a  Terdict  and  judgment  for  $4,000.  The  appeal  is  from 
this  judgment.  The  errors  assigned  in  the  notice  of  appeal,  and 
relied  upon  by  the  appellant  to  secure  a  reyersal  of  the  judgment  of 
the  Circuit  Court,  are  involved  in  certain  rulings  of  that  court  at 
the  trial,  upon  the  admission  of  evidence.  Heneky,  as  a  witness 
in  his  own  behalf,  having  testified  as  to  the  time,  place  and  circum- 
stances of  the  shooting,  proceeded  as  follows:  ''  After  I  was  shot,  I 
did  not  know  any  thing  for  about  five  days.  I  have  not  been  able 
to  do  any  work  since  I  was  shot.  Have  endured  great  pain."  His 
counsel  then  asked  him  this  question;  ''  Have  you  any  property?  ** 
Appellant  duly  objected,  but  his  objection  was  overruled  by  the 
court  Heneky  then  answered  as  follows:  '*  Well,  I  got  a  little, 
but  I  am  in  debt  more  than  I  am  worth.  It  is  timber  land.  I  got 
no  money."  The  respondent's  counsel  were  then  permitted  to  ask, 
and  the  respondent  to  answer,  the  following  questions,  over  the  ap- 
pellant's objections:  Q.  '*Have  you  got  any  family?''  A.  ''I 
have  a  wife  and  three  children.  The  oldest  is  six  years  and  two 
months  old;  the  second  is  four  years  and  one  month  old;  the  young- 

*  8m  Morgan  ▼.  DurfM  (dO  Mo.  400),  33  Am.  Rep.  606. 
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est,  one  year  and  three  months  old.  The  eldest  is  a  boy  —  the  others 
girls/'  Q.  ^^  Upon  whom  did  the  wife  and  children  depend  for 
tiieir  support  before  you  got  hutt? ''  A;  '^  They  depended  on  me 
and  since  I  was  hurt  they  and  me  have  been  supported  by  my 
neighbors  and  the  oounty." 

The  admission  of  this  testimony  invoWes  the  first  error  assigned. 
We  think  it  was  admissible  on  two  distinct  grounds:  First,  As 
tending  to  show  the  extent  of  the  respondent's  injuiy.  If  he  was 
not  only  accustomed,  but  under  the  necessity,  to  labor,  to  proyide 
the  means  of  support  for  himself  and  family  preyious  to  his  being 
shot  by  the  appellant,  the  facts  of  his  not  doing  any  labor  after- 
wards, and  of  his  depending  on  and  receiying  support  for  himself 
and  family  from  his  neighbors  and  the  county,  certainly  did  cor- 
roborate his  statement  that  he  was  not  able  to  labor  after  receiying 
the  injury  complained  of,  and  afforded  some  eyidence  for  the  con- 
sideration of  the  jury,  in  determining  its  extent  and  the  amount  of 
damages  it  produced.    OcMweU  y.  Murphy^  11  K.  T.  416. 

The  second  ground  of  its  admissibility  is  broader,  and  perhaps 
eyen  less  questionable.  The  complaint  makes  a  proper  case  for 
exemplary  damages.  It  alleges  that  the  injury  was  inflicted  mali- 
ciously. We  do  not  feel  called  upon  to  discuss  the  proposition  that 
in  actions  of  this  character  the  jury  may  giye  exemplary  damages, 
where  malice  on  the  part  of  the  def enduit  is  proyen.  Day  y.  Wood- 
worthy  13  How.  363.  But  while  appellant's  counsel  concede  that  it 
might  haye  been  competent  to  proye  the  pecuniary  circumstances 
of  their  client,  at  the  trial,  with  a  yiew  to  the  imposition  of 
exemplary  damages,  if  the  proof  should  justify  the  conclusion  that 
his  act,  by  which  the  respondent  was  injured,  was  not  only  wrong- 
ful but  malicious,  they  contend  that  the  same  rule  did  not  apply  to 
the  pecuniary  condition  of  the  respondent.  Greenleaf,  in  speaking 
of  the  amount  of  damages  recoyerable  in  actions  of  this  class,  giyes 
expression  to  the  following  yiews  : 

''  Nor  are  the  jury  confined  to  the  mere  corporal  injury  which  the 
plaintiff  has  sustained ;  but  they  are  at  liberty  to  consider  the 
malice  of  the  defendant,  the  insulting  character  of  his  conduct,  the 
rank  in  life  of  the  seyeral  parties,  and  all  the  circumstances  of  the 
outrage,  and  thereupon  to  award  such  exemplary  damages  as  the 
circumstances  may  in  their  judgment  require."  GreenL  Ey.,  § 
89.  In  ReedY.  Davis,  4  Pick,  216,  Putnam,  J.,  in  discussing  the 
question  of  exoessiye  damages,  in  a  case  of  trespass,  accompanied 
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with  drcnmstances  of  harshness  and  oppression,  on  the  part  of  the 
defendant,  says:  '^But  the  jury  had  reason  to  think  that  some,  if 
not  ally  of  the  defendants  knew  but  wholly  disregarded  the  pro- 
vision  of  the  law,  and  supposed  that  the  trespass  could  be  com- 
mitted with  impunity,  on  account  of  the  poverty  of  the  plaintiff  ; 
for  one  of  the  defendants  (Goodred)  stated  to  a  witness,  in  answer 
to  his  inquiry,  whether  he  thought  the  plaintiff  could  not  make  him 
suffer,  '  that  the  plaintiff  had  been  to  gaol  and  sworn  out,  and 
waa^not  able  to  do  any  thing.'  Now  that  circumstance  was  to  be 
taken  into  consideration  by  the  jury.  *  *  *  The  plaintiff  also 
was  poor.  He  had  seen  better  days,  but  had  been  reduced  in  his 
circumstances.  He  was  thought  not  able  to  do  any  thing  in  vindica- 
tion of  his  rights  at  the  law.  But  in  this  the  defendants  miscalcu- 
lated. His  case  has  been  submitted  to  a  jury  of  his  country,  and 
they  have  assessed  $500  as  the  damages  which  he  should  recoyer. 
The  jury  seem  to  us  to  have  manifested  a  strong  sense  of  the 
aecoriiy  whibh  the  dwelling-house  should  afford  to  its  lawful 
ppaqefsor.  They  have  proceeded  upon  higher  grounds  of  damages 
than  those  which  arise  merely  from  bodily  wounds  and  bruises. 
They  have  disoovered  a  determination  to  vindicate  the  rights  of 
.th6  pck>r  agiainst  the  aggressions  of  power  and  violence.  These 
motives  are  sound  and  should  be  cherished ;  and  we  ascribe  the 
amount  of  the  verdict  to  these  considerations,  rather  than  to  par- 
tiality, or  passion  or  any  unworthy  motive."  It  is  true,  the  decision 
in  this  case  was  aflSrmed  on  the  appeal  upon  an  equal  division  of 
the  court ;  but  it  seems  quite  clear  that  the  difference  in  opinion 
among  the  several  members  of  the  court  was  not  as  to  the  sound- 
Bess  of  the  general  doctrine  announced  in  the  opinion  delivered  by 
PunrAM,  J.,  from  which  we  have  quoted  so  largely,  but  as  to  i1» 
application  to  the  facts  in  this  particular  case.  We  have  found  no 
clearer  or  more  satisfactory  exposition  of  the  grounds  upon  which 
the  admission  of  evidence  as  to  the  plaintiff's  financial  pondition, 
in  a  case  like  the  present,  can  be  justified,  than  the  opinion  referred 
to.  There  are  many  authorities  however  which  recognize  and 
support  the  doctrine  that  such  evidence  is  admissible  in  this  class 
of  cases,  and  we  have  discovered  none  to  the  contrary.  Sump  v. 
BMs,  23  Wend.  85 ;  McNamara  v.  Kingy  2  Qilm.  432 ;  Oochran  v. 
Amony  16  Dl.  316  ;  White  v.  Murtland,  71  id  250 ;  s.  0.,  22  Am. 
Bep.  100 ;  Oaiiher  v.  Blow&rSy  11  Md.  536 ;  Buckley  v.  Knappy  48 
Ma  162  ;  ClmnmUs  v.  Jlfdhnet/y  55  id.  352. 
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Some  of  these  were  cases  of.  seduction  and  some  of  slander.  But 
we  can  perceiye .  no  distinction  between  cases  of  seduction  and 
slaiuier  and  cases  of  assault  and  battery,  where  malice  is  alleged  and 
proven,  so  far  as  it  concerns  the  right  of  the  jury  to  give  exemplary 
damu.ges,  and  to  take  into  consideration  the  rank  and  pecuniary 
condition  of  the  plaintiff  in  order  to  arriye  at  a  just  conclusion  as  to 
th('  amount  to  be  awarded. 

[Omitting  other  questions.] 

Lord,  J.,  concurring. 


Shaw  y.  Oswbgo  Ibok  Ookpaht. 

(10  One.  vn*) 
WaUr  and  wA&r-oowr^  —  hHhU  U  namgMt 


A  sknam  naylgable  for  mill-logs  and  small  boats  at  high  water  may  nol  b# 

diverted  for  private  mwa.* 

INJUNCTION  biU.     The  opinion  states  the  case.    The  injuno 
tion  was  refused  below. 

James  K,  Kelly ^  for  appellant. 

Thonuts  N.  Sirang,  for  respondent. 

Lord,  J.  This  is  an  injunction  bill  brought  to  enjoin  the  defendr 
!int  from  diverting  the  water  of  the  Tualatin  river  from  its  natural 
channel,  into  Sucker  lake,  for  manufacturing  purposes.  The  com- 
plainant, Shaw,  substantially  alleges  that  he  is  the  owner  in  fee  of 
a  certain  tract  of  land  which  formerly  was  a  portion  of  the  donation 
land  claim  of  Ambrose  Field,  deceased,  and  that  the  said  land  lies 
at  and  near  the  confluence  of  the  Willamette  and  Tualatin  rivers, 
the  same  being  bounded  one-fourth  of  a  mile  on  the  Willamette 
river  and  about  a  half  of  a  mile  on  the  northern  bank  of  the  Tuala- 
tin river.  That  from  the  upper  end  of  said  tract  of  land,  where 
the  same  abuts  on  the  Tualatin,  to  its  confluence  with  the  Willa- 
mette river,  there  is  a  fall  in   the  waters  of  the  said  Tualatin  river 

of  about  twenty  feet ;  that  the  water  flowing  in  the  said  river  is 

■  ■■  ■  "  i^i^^^—^—  I  ,  ■      ■  ^— ^»-        ,^1—^ 

•See  IMUe  Aoefc,  eUn  B.  Go.  ▼.  BrooHa  (80  Ark.  408),  48  Am.  Rep.  ST7 
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soflScient,  at  all  seasons  of  the  year,  to  propel  a  large  flouring  and 
saw-mill,  and  other  machinery ;  that  said  water  can  be  diverted  on 
and  over  such  tract  of  land  with  litfcle  trouble  and  expense,  and  by 
said  diversion  it  will  form  a  water  privilege  and  power  of  great 
value,  and  that  the  use  of  the  water  of  said  river  is  now  of  great 
prospective  value  as  a  motive  power  to  the  complainant,  as  the 
riparian  owner  of  the  said  land.  That  in  September,  1880,  the  de- 
fendant commenced  to  dig  and  make  a  canal  from  the  said  Tualatin 
liver  for  the  purpose  of  diverting  the  water  from  its  natural  channel, 
at  a  point  about  five  miles  above  the  plaintifPs  land,  and  turning 
said  water  into  Sucker  lake,  so  that  it  will  not  again  flow  into 
Tualatin  liver,  and  that  the  defendant  has  already  cut  and  dug  the 
said  canal  to  such  a  depth  as  to  cause  a  large  portion  of  the  water  in 
said  river  to  flow  from  the  Tualatin  river  into  Sucker  lake  ;  and 
furthermore  threatens  to  make  the  said  canal  deeper  and  wider  so 
as  to  divert  the  greater  portion  of  the  said  waters  from  its  natural 
channel  into  Sucker  lake.  That  if  the  said  defendant  be  permitted 
to  divert  and  use  the  said  water,  in  the  summer  and  fall  sea- 
sons of  the  year  especially,  it  will  cause  great  and  irreparable  injury 
to  the  plaintiff  as  a  riparian  owner  of  said  tract  of  land,  and  render 
the  same  much  less  valuable  than  it  now  is.  The  defense  relied 
upon  to  defeat  the  injunction  is,  that  the  Tualatin  river  from  its 
confluence  with  the  Willamette  river  to  a  point  more  than  twenty 
miles  from  said  confluence  is,  and  always  has  been,  a  public  naviga- 
ble stream,  and  is  entirely  within  the  State  of  Oregon.  The  ques- 
tion then  presented  by  this  record,  and  which  we  are  required  to 
decide  by  this  appeal,  is,  whether  the  Tualatin  river  is,  m  the  legal 
sense,  a  public  navigable  stieam.  If  it  is,  it  is  conceded  that  the 
bed  of  the  stream  is  owned  by  the  State,  and  that  the  plaintiff's 
suit,  based  on  riparian  ownership  ad  medium  filum  aqum,  must  fail. 
As  the  court  is  supx)06ed  to  know  judicially  the  permanent  geo- 
graphical features  of  the  country,  it  necessarily  includes  as  part  of 
it,  what  are  its  pubbc  navigable  streams.  Brown  v.  Schofield,  8 
Barb.  239;  People  v.  Ganal  Appraisers,  33  N.  Y.  461;  Neaderhouee 
V.  Slate,  2S  Ind.  267;  Rose  v.  Faust,  54  id.  474;  Wood  v.  Fowler, 
26  Eans.  682;  s.  c,  40  Am.  Bep.  330;  1  Whart.  Ev.,  §  339.  And 
the  courts  will  also  take  judicial  notice  of  the  government  surveys, 
and  the  legal  subdivisions  of  the  public  lands.  Atwater  v.  Schenek^ 

9  Wis.  164. 
We  know  *hat  the  lines  of  the  United  States  survey  have  not 
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meandered  the  Tualatin  as  in  the  case  of  the  Willamette  river,  of 
which  it  is  a  tributary,  but  that  the  Tualatin  river  has  been  sec- 
tionized  by  the  government  surveyors  as  though  it  had  no  existence; 
that  it  has  been  sold  by  the  government  as  land,  withbut  any  res- 
ervation or  deduction  of  the  bed  of  the  stream,  the  whole  being 
computed  as  land  and  sold  as  so  many  acres.  We  know  from  such 
geographies  and  histories  of  the  State  as  we  have  examined,  that 
the  Tualatin  is  not  mentioned  among  the  public  navigable  waters 
of  this  State;  that  about  a  mile  above  its  mouth  there  is  described 
a  series  of  rapids  over  which  the  water  falls  from  thirty  to  forty 
feet,  in  a  distance  of  a  quarter  of  a  mile;  that  above  the  rapids  it  is 
generally  a  narrow  and  tortuous  stream  with  spaces  of  slack  or 
sluggish  water  of  sufficient  depth  for  small  boats,  and  in  other 
places  shallow,  with  rocks  protruding  except  during  seasons  of  high 
water,  and  that  it  is  not  at  its  ordinary  stage  of  water  capable  of 
sustaining  much^  if  any,  valuable  floatage,  but  that  it  is  subject  to- 
periodical  fluctuations,  when  the  volume  and  height  of  its  watera 
are  greatly  increased,  recurring  with  the  regularity  of  our  wet  sea- 
sons, and  lasting  for  several  months,  and  during  which  periods  of 
high '  water  it  is  susceptible  of  being  used  for  rafting  logs  to  mar- 
ket; and  this  is  not  at  variance  with  the  general  import  of  the  evi- 
dence. We  find  that  in  October,  1870,  the  legislature  passed  an 
f£ct  authorizing  the  Tualatin  Biver  Navigation  and  Manufacturing 
Company  to  divert  so  much  of  the  stream  as  might  be  necessary  for 
the  purpose  of  maintaining  and  operating  a  canal  and  locks,  at  or 
ilear  Colfax,  on  the  Tualatin,  to  Sucker  lake;  that  it  appears  from 
the  act  that  **  the  said  Tualatin  river  can  only  be  made  available 
for  navigation  purposes  by  means  of  suoh  canal  and  locks,  and  other 
like  improvements,"  and  that  the  act  provided  that  '^  the  said  com- 
pany shall,  in  all  cases,  pay  the  owner  or  owners  of  land  damaged, 
by  the  construction  of  said  canal,  such  damages  as  courts  of  com- 
petent jurisdiction  may,  in  any  and  all  cases,  award  to  parties 
aggrieved."  We  ascertain  from  the  evidence  that  the  company,  in 
]^ursuance  of  this  act,  did  make  some  improvements  in  the  naviga- 
tion of  the  river,  constructed  a  canal  to  divert  the  waters  of  the 
Tualatin  to  Sucker  lake,  and  succeeded  to  float  a  small  steamboat 
on  the  river  for  a  short  time.  But  the  locks  were  never  built  as 
required  by  the  act,  the  navigation  of  the  river  seems  to  have  proved 
a  failure,  and  no  attempt  has  been  made  to  navigate  it  since  in  such 
ihdde;  the  company  became  involved,  then  insolvent,   and  finally 
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its  property  was  sold  on  execution,  since  which  time  it  has  ceased 
to  do  business,  or  keep  up  its  organization.  We  are  satisfied  from 
an  examination  of  the  evidence  that  during  certain  periodical  sea- 
sons of  high  water  the  Tualatin  does  possess  a  qualified  capacity  for 
floatage,  and  that  it  is  susceptible  of  being  used  to  float  logs  or  tim- 
ber to  market,  and  perhaps  to  float  small  boats  over  certain  por- 
tions of  it,  and  that  the  products  of  the  forest  in  the  region  which 
it  penetrates  can  be  made  available  for  market  by  using  it  for  that 
purpose.  Tliat  it  has,  in  fact,  been  used  for  rafting  logs  to  market, 
is  manifest  from  the  decision  of  this  court  in  the  case  of  Wise  v. 
Smith,  3  Oreg.  448,  as  it  is  equally  manifest  that  the  court  consid- 
ered it  as  having  the  character  of  a  highway  for  that  purpose, 
although  in  that  case  the  portion  of  the  river  used  for  rafting  logs 
was  only  four  or  five  miles  above  its  mouth.  But  the  question 
occurs:  Does  such  a  floatage  place  the  Tualatin  upon  a  footing  with 
public  navigable  waters,  so  as  to  confine  the  riparian  ownership  to 
the  margin  of  the  river  ?  At  the  common  law,  all  rivers  in  which 
the  tide  ebbs  and  flows  are  denominated  navigable  rivers,  but  above 
the  flow  of  the  tide  water,  when  they  are  of  sufficient  natural  depth 
for  valuable  floatage,  they  are  denominated  public  highways,  and 
the  public  have  only  an  easement  therein  for  the  purposes  of  trans- 
portation and  commercial  intercourse.  Accordingly,  streams  of 
water  have  been  divided  into  several  distinct  classes.  First,  Such 
rivers,  or  arms  of  the  sea  in  which  the  tide  ebbs  and  flows;  and  in 
these,  which  are  technically  called  navigable,  the  sovereign  is  the 
owner  of  the  subjacent  soil,  and  all  right  in  it  belongs  exclusively 
to  the  public.  Second,  such  streams  as  are  navigable  in  fact  for 
boats,  vessels,  or  lighters;  and  in  these,  which  are  termed  public 
highways,  the  public  have  an  easement  for  the  purposes  of  naviga- 
tion and  commerce,  but  the  title  of  the  subjacent  soil  to  the  middle 
of  the  stream,  and  the  right  to  the  use  of  the  water  flowing  oyer  it 
is  in  the  riparian  owner,  subject  to  the  superior  rights  of  the  pub- 
lic to  use  it  for  the  purposes  of  transportation  and  trade.  Third, 
such  streams  as  are  so  small  or  shallow  as  not  to  be  navigable  for 
any  purpose;  and  in  these  the  public  have  no  rights  of  highway  or 
otherwise,  and  they  are  altogether  private  property. 

The  Tualatin  river  is  not  a  stream  in  which  the  tide  ebbs  and 
flows,  and  in  the  common-law  sense  is  not  navigable.  It  is  a  fresh 
water  stream,  of  which  Lord  Hale  says,  in  his  treatise  De  Juris 
Maris,   ^'  do  of  common  right  belong  to  the  adjacent  owners,"  but 
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which  nevertheless  may  be  under  servitude  to  the  public  interesta 
for  the  benefit  of  trade  and  commerce.  But  the  great  size  of  many 
of  the  fresh  water  rivers  of  this  country,  and  their  capability  of 
navigation  beyond  any  thing  known  to  the  common  law,  have  in- 
duced some  of  the  highest  courts  of  several  of  the  States  to  attach 
to  such  rivers  the  common-law  consequences  of  navigability,  and 
thereby  abrogating  the  common-law  distinction  between  such  rivers 
and  those  in  which  the  tide  ebbs  and  flows,  so  that  grants  bounded 
upon  them  stop  at  the  margin  of  such  rivers.  The  reasons  which 
these  courts  have  thought  sufficient  to  justify  the  limiting  of  ripa- 
rian ownership  to  the  margin  of  such  rivers,  and  whether  high  or 
low-water  mark  is  not  always  indicated,  are,  first,  that  when  lands 
are  granted  by  the  government  bounded  on  navigable  fresh 
water  rivers,  and  from  the  terms  of  the  grant  nothing  appeara 
to  indicate  the  intention  of  the  government  to  part  with 
the  bed  of  the  river,  the  grantee  does  not  take  usqtie  ad 
filum  aqum^  and  that  this  intention  is  sufficiently  evinced  when 
the  bed  of  the  river  is  not  included  in  the  survey  by  the 
government  surveyors;  and  second,  that  only  so  much  of  the 
common  law  is  adopted  in  this  country  as  is  adapted  to  our  con- 
dition, and  consistent  with  the  spirit  of  our  institutions,  that  the 
common-law  doctrine  of  the  flow  and  reflow  of  the  tide  as  a 
criterion  for  determining  what  rivers  are  public,  was  framed  with 
special  reference  to  the  physical  condition  of  a  country  widely 
different  from  our  own,  and  must  necessanly  prove  an  imperfect 
standard  when  applied  to  the  great  fresh  water  rivers  of  the  United 
States,  and  is  therefore  inapplicable  to  such  rivers,  and  either 
forms  no  part  of  our  common  law  as  to  them,  or  is  an  exception  to 
its  principles.  As  a  result,  these  courts  have  held  that  upon  the 
large  fresh  water  rivers  which  are  navigable  in  fact,  the  riparian 
owners  do  not  take  to  the  middle  of  the  river,  but  that  the  State  is 
the  owner  of  the  subjacent  soil,  and  the  public  have  an  easement 
in  the  river.  Shrunk  v.  President^  etc,  14  S.  &  R.  79  ;  Carson  y, 
Blazee,  2Binn.  477  ;  FlautngainY.  City  of  Philadelphia,  42  Penn. 
St.  219  ;  McManus  v.  Carfnichal,  3  Iowa,  57  ;  Haight-  v.  Keokuk^ 
4  id.  215 ;  Tomlin  v.  Railroad  Co,,  32  id.  106  ;  Musser  v.  ffershJey, 
42  id.  356  ;  PerpleY.  Canal  Appraisers,  33  N.  Y.  461  ;  Bambridge 
V.  Shirlock,  29  Ind.  354  ;  Wood  v.  Fowler,  26  Eans.  682  ;  s.  c,  40 
Am.  Bep.  330 ;  Bullock  v.  Wilson,  2  Dev.  30  ;  Collins  v.  Bent- 
bury,  3  Ind.  277 ;  Cates  v.  Wadlington,  1  McOord,  580  ;  Battey  v. 
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JtaSroad  Ch.,  4  How.  389  ;  Tliurmau  v.  Morrison,  14  B.  Monr.  249; 

17  id.  367  ;  Benson  v.  Morrow,  61  Mo.  350. 

It  is  noticeable  too  that  for  some  time  the  Sapreme  Oonrt  of 
the  United  States  refused  to  declare  the  great  lakes  and  other 
navigable  fresh  water  rivers  entitled  to  be  denominated  as  navigable 
waters,  and  amenable  to  admiralty  jurisdiction.  But  in  the  case  of 
the  Gtnesee  Chief,  12  How.  446,  the  court  overruled  the  reasonings 
and  decisions  of  two  generations^  and  declared  that  the  admiralty 
and  maritime  jurisdiction  given  by  the  Constitution  of  the  United 
States  is  not  limited  to  the  high  seas  and  tide  waters,  or  waters 
navigable  from  the  ocean,  but  embraces  our  great  mediterranean 
seas,  bordered  as  they  are  by  different  nationalities,  as  well  as  differ- 
ent States  of  the  Union.  And  in  Barney  v.  Keokuk,  94  U.  S.  32-1, 
Mr.  Justice  Bradley  said  :  '^  The  confusion  of  navigable  with 
tide  water,  found  in  the  monuments  of  the  common  law,  long 
prevailed  in  this  country,  notwithstanding  the  broad  difference 
between  the  extent  and  topography  of  the  British  island  and  that 
of  the  American  continent.  It  had  the  influence  for  two  genera- 
tions of  excluding  the  admiralty  jurisdiction  from  our  great  rivers 
and  inland  seas,  and  under  the  like  influence  it  laid  the  founda- 
tion in  many  States  of  doctrines  with  regard  to  the  ownership  of 
the  soil  in  navigable  waters,  above  tide  water,  at  variance  with  sound 
principles  of  public  policy.  Whether  as  rules  of  property  it  would 
now  be  safe  to  change  these  doctrines  where  they  have  been  applied, 

18  for  the  several  States  themselves  to  determine.  If  they  choose 
to  resign  to  the  riparian  proprietor  rights  which  properly  belong  to 
them  in  their  sovereign  capacity,  it  is  not  for  others  to  raise  objec- 
tions." Railroad  Co.  v.  Schumieir,  7  Wall  289.  So  that  it  is 
settled  now  in  that  court  that  the  doctrine  of  the  common  law  as 
to  the  navigability  of  waters  has  no  application  in  this  countr}'. 
''  Here,"  say  the  court,  '^  the  ebb  and  flow  of  the  tide  do  not  consti- 
tute the  usual  test,  as  in  England,  or  indeed,  any  test  at  all,  of  the 
navigability  of  waters.  Those  rivers  must  be  regarded  as  public 
navigable  rivers  in  law,  which  are  navigable  in  fact,  and  they  are 
navigable  in  fact  when  they  are  used,  or  susceptible  of  being  used 
in  their  ordinary  conditions  as  highways  for  commerce  over  which 
trade  and  travel  are  or  may  be  conducted,  in  the  customary  modes 
of  trade  and  travel  on  water."  The  Daniel  Ball,  10  WalL  557; 
The  Mariello,  1 1  id.  415  ;  20  id.  439. 

There  is  however  a  strong  array  of  authorities   opposed  bj   the 
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yiew  taken  by  these  coarts.  Eminent  tribunals  of  other  btates, 
regarding  the  binding  force  of  the  common  law  on  which  American 
jorispradence  essentially  rests,  have  maintained  with  great  firmness 
and  learning,  as  a  part  of  it,  the  common-law  rale  of  navigable 
waters.  Nor  have  they  deemed  the  greater  size  of  the  American 
rivers  as  furnishing  any  sufficient  reason  to  depart  from  the  common- 
law  rule,  which  Hosher,  J.,  says.  **  promotes  the  grand  ends  of 
civil  society,  by  pursuing  that  wise  and  orderly  maxim  of  assigning 
to  everything  capable  of  ownership  a  legal  and  determinate  owner.  ^ 
They  have  therefore  held  to  the  strict  application  of  the  common- 
law  rule  that  only  those  rivers  in  which  the  tide  ebbs  and  flows, 
limit  grants  of  lands  adjoining  to  high  water  mark,  and  that  in  all 
others,  without  regard  to  size  or  capabilities  for  transportation  and 
commercial  intercourse,  the  middle  of  the  river  is  the  boundary  of 
lands  on  either  side.  Adams  v.  Pease,  2  Conn.  481,  484 ;  Chap^ 
man  v.  Kimball,  9  id.  39  ;  Magnolta  v.  Marshally  39  Miss.  110 ; 
Ingraham  v.  Wilkinson,  4  Pick.  268 ;  16  Am.  Dec.  342;  Comnum- 
loeaUh  v.  Chapin,  6  Pick.  199  ;  Enight  v.  Wilder,  2  Gush.  199  ;  Lor- 
man  v.  Benson,  8  Mich.  18  ;  Ryan  v.  Brawn,  18  id.  196  ;  Watson  v. 
Peters,  26  id.  617 ;  Bay  City  Gas  Light  Co.  v.  Industrial  Works, 
28  id.  182 ;  Jones  v.  Pettibone,  2  Wis.  308 ;  Walker  v.  Shepardson, 
4  id.  486;  Manner  v.  Schutti,  13  id.  692;  Olson  v.  Merrill,  42 
id.  210 ;  Broton  v.  Chadboume,  31  Me.;  Granger  v.  Avery,  64  id. 
292 ;  Stewart  v.  Clark,  2  Swan.  12  ;  Gavtll  t.  Chambers,  3  Ohio, 
496 ;  Benner  v.  Platter,  6  id.  606 ;  Blanehard  v.  Porter,  11  id.  138  ; 
Walker  V.  Board  of  Public  Works,  16  id.  640 ;  Juno  v.  Purcell,  36 
Ohio  St  396 ;  Middleton  v.  Prichard,  3  Scam.  610 ;  Board  of 
Trustees  v.  Haven,  6  Gilm.  648 ;  City  of  Chicago  v.  Lafiin.  49  IlL 
117  ;  Braxton  Y.  Brusler,  64  id.  488  ;  Browne  v.  Kennedy.  6  H.  & 
J.  196 ;  Sehumeier  v.  Railroad  Co.,  10  Minn.  102 ;  McCuUough 
V.  WcM,  4  Rich.  68 ;  Greenleaf  v.  Kilton,  11  N.  «H.  631 ;  3  Id. 
321 ;  Gough  v.  Bell,  1   Zab.  160  ;  2  id.  466  ;  Bell  v.    Gough,  3  id. 

666. 

Now  it  must  be  evident  that  some  of  the  facts  or  reasons  which 
have  induced  the  courts  of  some  of  the  States  to  ignore  the  conunon* 
law  distinction  between  the  great  fresh  water  rivers  of  the  country 
which  are  navigable  in  fact  for  the  transportation  of  passengers 
and  property,  and  are  essential  to  commercial  intercourse,  and  those 
in  which  the  tide  ebbs  and  flows,  and  as  a  result  thereof,  limiting 
riparian  ownership  to  the  margin  of  such  rivers,  can  have  no 
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application  to  the  Tualatin  river  ;  yet  to  maintain  his  position  that 
the  bed  of  this  riyer  is  the  property  of  the  State,  and  the  riparian 
owners  stop  at  its  margin,  the  respondent  mnst,  at  least,  bring  his 
case  within  the  reason  of  these  authorities,  and  the  conclusions  upon 
which  they  are  founded.    These  are  drawn,  as  before  stated,  from 
the  inapplicability  of  this  rule  of  the  common  law  to  large  fresh  waters 
rivers,  and  also  from  the  fact  that  the  government  has  granted 
the  beds  of  such  rivers  to  individuals.     But  the  bed  of  the  Tuala- 
tin nver  was  not  reserved ;  it  was  sectionized  as  land,  and  sold  and 
patented  by  the  government  without  any  deduction  or  reservation 
whatever  of  the  subjacent  soil  of  the  Tualatin.  Nor  do  the  reasons 
of  the  inapplicability  of  the  common-law  rule  to  the  large  rivers  and 
inland  seas  apply  to  such  streams  as  the  Tualatin.  It  was  the  imper^- 
fect  standard  that  rule  furnished  as  a  test  of  navigability  when  ap- 
plied to  the  large  fresh  water  rivers  and  inland  seas,  abounding  on 
this  continent,  and  navigable  in  fact,  and  ^^over  which  trade  and  travel 
are  or  may  be  conducted  in  the  customary  modes  of  trade  and  travel  on 
water, ''  to  which  these  courts  held  that  rule  to  be  inapplicable,  and  de- 
clared that  such  rivers  must  be  regarded  as  public,  navigable  rivers  m 
law.  Manifestly,  the  Tualatin  does  not  come  within  the  reason  of  the 
courts  which  excepted  such  rivers  from  the  strict  common-law 
principle,  and  limited  riparian  ownership  to  the  margin  of  them. 
There  can  be  no  difficulty  in  adapting  well  established  principles  to 
fresh  water  streams  of  the  character  and  capacity  of  the  Tualatin. 
Such  streams  having  at  best  but  a  limite^  capacity  for  floatage,  occur- 
ring at  regular  seasons  of  high  water,  and  at  which  times  they  may 
be  useful  to  trade  and  the  interests  of  the  community,  can  be  used 
as  highways  by  the  public  for  that  purpose,  leaving  in  the  riparian 
owners  all  rights  of  property,  not  inconsistent  with  such  use  of  the 
public.     This  principle  is  ably  declared  in  Morgan  v.  Kingy  18 
Barb.  288,  in  which  the  court  say:     ''The  capacity  of  a  stream 
which  generally  appears  by  the  nature,  amount,  importance  and 
necessity  of  the  business,  that  can  be  done  upon  it,  must  be  the 
criterion.     A  brook,  although  it  might  carry  down  saw-logs  for  a 
few  days,  during  a  freshet,  is  not  therefore  a  public  highway.    But 
a  stream  upon  which,  and  its  tributaries,  saw-logs  to  .an  unlimited 
amount  can  be  floated  every  spring,  tmd  for  the  period  of  from  four 
to  eight  weeks,  and  for  the  distance  of  one  hundred  and  fifty  miles, 
and  upon  which   unquestionably  many  thousands  will  be  annually 
transported  for  many  years  to  come,  if  it  be  legal  to  do  so,  has  the 
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character  of  a  public  stream /or  that  purpose.  The  floating  of  logs 
18  not  mentioned  by  Lord  Hale,  and  probably  no  river  in  Great 
Britain  was  in  his  day,  or  ever  will  be,  put  to  that  use.  But  here 
such  use  is  common,  necessary  and  profitable,  especially  while  the 
country  is  new,  and  if  it  be  considered  a  lawful  mode  of  using  the 
river,  it  is  easy  to  adapt  well  settled  principles  of  law  to  the  case." 
That  this  mode  is  considered  lawful,  the  right  to  use  such  streams 
for  that  purpose,  leaving  in  the  riparian  owner  his  rights  for  every 
purpose  not  inconsistent  with  that  public  use,  is  well  settled  by 
authority  and  in  this  State. 

In  an  early  case  in  Maine,  the  doctrine  was  stated  by  Pabvis,  J., 
that  where  a  stream  is  naturally  of  sufficient  size  to  float  boats 
or  mill  logs,  the  public  have  a  right  to  its  free  use  for  that  purpose. 
WordsttHn-th  v.  Smiih,  2  Fair.  278;  Brawn  v.  C%adboume,  SI  Me. 
20.  And  the  same  rule  has  been  adopted  in  Michigan  and  Wiscon- 
sin. Moore  v. '  Sandborne,  2  Mich.  521;  Thwhder  Bay,  eic,  v. 
Speechly,  31  id.  342;  Whistler  v.  Wakinsot^  22  Wis.  572.  Nor  is 
it  essential  to  the  public  easement  that  such  capacity  continue 
through  the  year;  it  is  sufficient  if  its  periods  of  high  water,  or 
navigable  capacity,  ordinarily  continue  a  sufficient  length  of  time 
to  make  it  useful  as  a  highway.  TYecU  v.  Lord,  42  Me.  558; 
Morgan  v.  Srnithy  35  N.  Y.  459;  Deidrieh  v.  N.  W.  R.  Co.,  42 
Wis.  202.  All  these  cases  recognize  the  riparian  ownership  to 
the  middle  of  the  stream,  subordinate  to  the  public  easement.  In 
Wise  V.  Smith,  3  Or.  446,  Ijiis  identical  stream  was  recognized  as 
subject  to  the  public  easement  for  rafting  logs  to  market,  and  the 
reasoning  of  the  Maine  authorities  was  quoted  and  approved.  To 
the  same  effect  is  Felger  v.  Robinson,  3  Or.  458,  in  which  it  is  held 
that  any  stream  in  this  State  on  the  waters  of  which  logs  or  timbers 
can  be  floated  to  market,  that  they  are  public  highways  for  that 
purpose;  that  it  is  not  necessary  that  they  be  navigable  the  whole 
year  for  that  purpose  to  constitute  them  such.  It  is  sufficient  if 
they  can  be  used  for  floating  timber  during  the  seasons  of  high 
water.  There  is  not  a  suggestion  that  the  bed  of  such  streams  is 
owned  by  the  State;  on  the  contrary,  the  doctrine  of  the  law,  as 
applied  in  these  cases,  and  the  authorities  cited  and  approved, 
recognize  the  right  of  the  riparian  owner  to  the  middle  of  the 
stream,  subject  only  to  the  public  servitude.  It  is  perhaps  proper 
to  remark  that  the  facts  of  this  case,  not  coming  within  the  excep- 
tion to  the  common-law  principle  adopted  by  some  of  the  courts  of 
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{he  Union^  no  opinion  is  intended  to  be  expressed  upon  that  point. 
As  a  consequence  howeyer  of  the  law  applicable  to  this  case,  the 
decree  of  the  conrt  below  must  be  reversed  and  the  defendant  en- 
joined from  diyerting  the  waters  of  the  Tualatin  from  its  natural 
cluumely  and  it  is  so  ordered* 

Decree  reversed. 
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(>flMr  — fnMU — deduetian  flrom  talarif  far  tSdmeu. 

A  deik  of  a  municipal  board  of  edacation,  employed  on  a  fixed  salaij,  who  li 
allowed  an  indefioite  leave  of  abeenoe,  on  aooount  of  illness,  is  not  rabjoel 
to  deduction  from  his  salary,  in  the  absence  of  any  proyision  to  that  eflbet 
in  the  permission .  * 

ACTION  for  salary.   The  opinion  states  the  case.   The  defiaiidaiit 
had  judgment  below. 

James  M.  Lyddy,  for  appeUant 
D.  J.  Dean,  for  respondent. 

Miller,  J.  The  plaintiff  claims  to  recover  for  his  salary  as  a 
clerk  in  the  employment  of  the  board  of  education,  from  the  1st  of 
May,  1871,  to  the  26th  of  September,  1871,  when  the  finance  com- 
mittee, by  a  resolution,  directed  that  he  be  removed,  and  that  his 
removal  take  effect  from  the  Ist  of  May,  previous.     The  plaintiff 

•  See  SUubenvUle  y.  lj\dp  (88  Ohio.  St.  Ifl),  48  Am.  Bep.  417,  and  note.  418. 
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W88  appointed  to  his  position  in  1869,  and  rendered  serviceB  until 
NoTember,  1870,  when  he  made  application,  stating  that  he  was 
about  having  an  operation  for  cataract  performed,  and  asking  for 
leave  of  absence  until  his  sight  should  be  restored.  Upon  the  letter 
asking  for  leave,  and  filed  with  the  board  of  education,  was  an  in- 
dorsement,  signed  with  the  initials  of  the  chairman  of  the  finance 
committee,  to  the  effect  that  it  was  granted  with  inquiries  to  be 
made  from  time  to  time  by  the  clerk  of  the  board.  It  would  thus 
seem  that  the  board  of  education  had  cognizance  of  the  application, 
and  through  its  financial  ofScer  signified  its  assent  to  the  same. 
The  plaintiff  had  an  operation  performed,  and  reported  at  the  office 
of  the  board  in  February,  1871,  but  being  still  unable  to  perform  any 
duty,  on  account  of  his  eyes,  he  was  obliged  to  have  another  opera-^ 
tion  performed  in  the  month  of  March.  He  again  reported  in  May, 
1871,  and  stated  to  the  president  of  the  board  and  one  of  the 
offloers  that  he  was  advised  to  go  to  Ireland  for  the  benefit  of  his 
health.  He  presented  to  them  the  doctor's  certificate  and  they 
told  him  he  could  go.  Upon  the  facts  stated,  there  would  seem  to 
be  no  question  but  that  the  plaintiff  acted  under  a  belief  that  he 
had  a  leave  of  absence  which  authorized  him  to  go  to  Europe  on 
account  of  the  difficulty  under  which  he  labored,  and  it  would 
seem  that  the  officers  of  the  defendant,  with  whom  be  had  com* 
mnnication  on  the  subject,  must  have  supposed  that  such  was  his 
intention.  It  is  true  the  leave  of  absence  was  somewhat  indefinite, 
no  time  being  fixed  by  which  it  was  limited  to  any  particular  period ; 
but  the  leave  of  absence  which  was  granted  could  have  been  with- 
drawn at  any  time  by  the  defendant,  or  in  the  discretion  of  the 
board,  brought  to  an  end  by  a  notice  to  plaintiff  that  his  services 
were  no  longer  required,  or  a  resolution  discharging  him  from  his 
position  would  have  relieved  the  defendant  from  the  effect  of  the 
permission  granted  to  him  and  exonerated  it  from  all  liability. 
This  was  not  done  until  September  following,  as  already  stated, 
when  he  was  informed  that  his  services  were  no  longer  required. 
That  the  defendant  considered  the  plaintiff  in  its  employment  until 
he  was  thus  discharged  is  indicated  very  clearly  by  its  action  in  re- 
gard to  the  payment  of  his  salary.  The  pay-roUs  for  the  months 
of  May  and  June  show  that  the  plaintiff's  salary  for  these  months 
was  audited  by  the  auditing  committee  of  the  board.  The  defend- 
ant thus  recognized  that  the  plaintiff  was  still  in  its  employment 
and  entitled  to  pay  as  one  of  its  employees.     This  was  an  approval 
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And  a  ratification  of  the  leave  of  absence  which  had  been  preTioosly 
granted,  and  even  if  such  leaye  originally,  of  itself,  was  insufficient, 
the  subsequent  action  in  allowing  plaintiff  the  amount  of  salary  he 
claimed  to  be  entitled  to  evinces  that  the  defendant  assented  to  his 
-absence  and  considered  him  still  in  its  employment.  The  plaintiff 
was  clearly  entitled  to  the  amount  of  salary  which  had  been  audited 
to  him  for  the  months  of  May  and  June,  nor  are  we  able  to  see  any 
reason  why  he  should  not  be  entitled  to  his  salary  subsequent  to 
that  period  and  up  to  the  time  when  the  resolution  of  removal  was 
4idopted.  He  left  for  Europe  on  the  15th  of  May,  and  at  that  time 
no  action  had  been  taken  by  the  defendant.  He  was  clearly  entitled 
to  his  salary  up  to  that  date,  and  the  auditing  of  the  bills  con- 
tinued it  up  to  the  1st  of  July.  After  that  and  until  the  early  part 
of  September  the  public  schools  were  closed  as  also  was  the  office 
of  the  department  and  the  general  office,  and  all  the  employees 
went  on  their  vacation.  There  was  then  no  service  for  the  plaintiff 
to  perform  during  this  period,  and  he  had  the  leisure  which  was 
dotted  to  all  in  the  department  and  to  which  he  was  clearly  entitled 
with  them. 

The  defendant  having  excused  the  plaintiff  for  good  cause  and 
sufficient  reasons  from  a  temporary  discharge  of  his  duty,  and  failing 
to  take  any  action  indicating  its  intention  to  relieve  him  from  his 
office,  we  think  must  be  regarded  as  assenting  to  his  absence,  and 
it  is  estopped  from  insisting  or  claiming  that  the  plaintiff  was  not 
in  its  employment.  If  it  was  considered  that  his  duties  were  at  an 
end,  some  steps  should  have  been  taken  and  he  notified  that  such 
was  the  intention  of  the  board. 

A  fact  once  admitted  by  a  corporation  through  its  officer  duly 
and  properly  acting  within  the  scope  of  his  authority,  is  evidence 
against  it  and  cannot  be  withdrawn  to  the  prejudice  of  any  one  who 
in  reliance  upon  it  has  changed  his  situation  in  respect  to  the 
matter  affected  thereby.  In  such  a  case  the  doctrine  of  estoppel 
applies  to  a  corporation  as  well  as  to  an  individual.  Curneti  v. 
Mayor,  etc,  79  X.  Y.  514.  When  the  salary  of  a  public  officer  is 
fixed,  such  officer  is  entitled  to  his  salary  and  it  cannot  be  taken 
away  except  for  good  and  sufficient  cause.  While  sickness  in  some 
oases  may  furnish  sufficient  reason  for  the  removal  of  such  officer, 
yet  where  the  evidence  shows  that  his  absence  on  account  of  the 
same  has  been  permitted,  no  valid  reason  exists  why  he  should  not 
be  entitled  to  compensation  until  some  action  is  taken  on  the  sub- 
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ject  Pecple  ex  rel.  Ryan  v.  French,  91  N".  Y.  266.  The  i*esolii- 
tion  of  the  auditing  committeey  bo  far  as  it  purpoeed  to  affect  and 
date  back  the  plaintiff's  removal  to  the  Ist  of  May,  could  have  no 
force.  It  could  not  impair  the  leave  of  absence  which  had  previ- 
oQslj  been  granted  and  which  was  subsequently  ratified  by  the 
action  of  the  board.  The  rights  of  the  plaintiff,  which  had  accrued 
prior  to  the  resolution,  could  not  be  affected  thereby,  it  was  retrospec- 
tive in  its  character  and  operation  and  without  any  validity  whatever. 

Wc  think  that  the  finding  of  the  ref  eree,  that  the  plaintiff  was 
not  iu  the  employment  of  the  defendant,  was  erroneous  and  cannot 
be  upheld.  The  claim  of  the  respondent's  counsel,  that  the  resolu- 
tion of  the  finance  committee  was  not  sufficient  to  relieve  plaintiff 
from  service,  cannot  be  sustained.  There  is  nothing  to  show  a  want 
of  authority  in  such  committee,  and  the  presumption  is  that  it  was 
authorized,  in  view  of  all  the  facts,  to  grant  him  leave  of  absence. 
The  subsequent  action  in  auditing  the  plaintiff's  salary  and  the 
fulure  of  the  board  to  take  any  action  discharging  him,  until  the 
resolution  of  the  finance  committee  in  September,  to  which  refer- 
ence has  been  had,  evinces  that  the  leave  of  absence  was  granted 
by  the  proper  authority.  There  is  no  ground  for  claiming  that  the 
allowance  of  the  plaintiff's  claim  was  in  the  nature  of  a  pension  or 
a  gratuity  and  without  the  sanction  of  law.  A  discretionary  power 
must  exist  in  a  board  of  public  officers  to  determine  when  and  to 
what  extent  persons  in  their  employment  should  be  excused  by  rea- 
son of  sickness  or  temporary  disability,  and  unless  it  is  clear  that 
such  discretion  has  been  abused  it  should  not  be  overruled  and 
disregarded.  In  the  case  of  People  ex  rel,  Burnet  v.  Jackson,  85 
N.  Y.  541,  the  board  allowed  payment  to  the  estate  of  a  deceased 
teacher,  and  the  question  involved  was  entirely  of  a  different  char- 
acter from  the  one  here  presented.  The  principle  there  mvolved 
has  no  application  to  the  case  at  bar,  where  the  officer  was  recognized 
as  being  in  the  employment  of  the  board.  The  case  now  presented 
does  not  involve  the  question  as  to  the  power  .to  grant  gratuities  as 
additional  compensation  for  services  rendered  which  are  not  author- 
ized by  law. 

We  think  the  defendant  was  clearly  liable  for  the  payment  of 
the  plaintiff's  claim,  and  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

Judgment  reversed. 

All  concur,  except  Akdbbws  and  Earl,  J  J.,  dissenting. 
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Tbe  moClier  of  B.,  liylng  with  him,  oonTajed  to  him  eertidn  lands  in  ooniidonu 
tlon  of  her  support  for  life.  Subeeqaentlr  she  became  helpleee  frona 
paraljeiB,  and  B.  and  hie  wife  agreed  that  the  wife  should  attend  and  care 
for  her,  and  that  he  should  pay  her  $5  a  week  therefor.  The  wife  did  this- 
fidthfollj  for 'eight  jeam,  and  the  amoont  was  reasonable.  B.  then  executed 
real  oonyeyances  to  his  wile  in  payment  for  those  services.  HM,  yoid  a» 
against  his  oreditora* 

ACTION  to  set  aside  deed.    The  opinion  states  the  facts.     De- 
fendant had  judgment  at  the  trial,  which  was  revened  by  the^ 
General  Term. 

H.  D.  TttcheTy  for  appellant 

Isaac  8.  Signor,  for  respondent. 

Earl,  J.  This  action  was  bronght  to  set  aside  a  deed  of  sixty- 
two  acres  of  land,  made  by  the  defendant,  Isaac  C.  Burr,  to  Franklin. 
P.  Smithy  and  by  him  to  Ellen  A.  Burr,  the  wife  of  Isaac,  on  the 
ground  that  the  deeds  were  made  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  Isaac,  of  whom  the  plaintiff  was  one.  The 
facts,  as  they  appear  from  the  findings  of  the  referee,  upon  which 
alone  this  appeal  is  based,  are  as  follows  :  In  the  year  1869,  the 
defendant  Isaac  lived  upon  the  land  conveyed,  and  had  a  family 
consisting  of  himself,  his  wife,  the  defendant  Ellen,  two  childreni 
of  his  wife  by  a  former  husband,  his  two  children  by  his  wife  Ellen,, 
and  his  mother,  who  lived  in  a  part  of  his  house  and  whom  he  had 
engaged  to  support  in  consideration  of  a  conveyance  by  her  to  him 
of  twenty-six  of  the  sixty-two  acres  of  land.  His  mother  was  about 
eighty  years  of  age,  and  in  the  month  of  January  of  that  year  she 
had  an  attack  of  paralysis  which  rendered  her  partially  helpless. 
She  had  another  attack  in  the  month  of  February,  and  still  another 
in  the  month  of  April,  which  substantially  rendered  her  helpless. 
After  the  last  attack  she  could  not  walk  or  feed  herself  for  a  yeait 
or  more.     The  care  of  her  devolved  mainly  upon  Mrs.  Burr,  and 
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her  services  in  such  care  were  onerous,  exacting  and  disagreeable. 
Soon  after  the  last  attack  it  was  considered  in  the  family  that  it 
would  be  a  most  unpleasant  and  disagi'eeable  duty  to  take  charge  of 
the  mother^  and  provide  for  and  administer  to  all  her  wants  in  her 
helpless  condition,  and  it  was  agreed  between  Mr.  Burr  and  his 
wife  thut  if  she  would  undertake  to  discharge  such  duty  she  would 
be  paid  by  him  for  her  labor  and  services  the  sum  of  $5  a  week, 
which  in  view  of  the  very  irksome,  laborious  and  disgustful  duty 
she  performed  during  the  residue  of  the  life  of  the  mother,  was  no 
more  than  a  fair  and  reasonable  compensation  for  such  labor  and 
services.  The  mother  lived  after  the  last  attack  of  paralysis,  and 
after  this  agreement  was  made,  eight  years  and  four  months,  and 
the  compensation  agreed  upon  amounted  to  $2,175. 

The  referee  found  that  the  contract  between  Mr.  and  Mrs.  Burr 
was  a  fair,  just  and  honest  one,  made  at  a  time  when  there  was 
little  expectation  on  their  part  that  the  life  of  the  mother  would  be 
80  greatly  prolonged,  considering  her  advanced  age,  her  disease  and 
helpless  condition.  For  the  purpose  of  paying  the  sum  which  it 
was  claimed  thus  became  due  to  his  wife  on  the  29th  day  of  Dec- 
ember, 1877,  Isaac  and  his  wife  conveyed  the  sixty-two  acres  of 
land  to  the  defendant  Smith  for  the  nominal  consideration  of  $1.00, 
and  on  the  same  day  Smith  executed  and  delivered  a  deed  of  the 
same  land  to  the  wife  for  the  same  nominal  consideration.  The 
deeds  were  both  delivered  at  their  date,  and  acknowledged  and  re- 
corded. Prior  to  the  execution  of  these  deeds  Isaac  0.  Burr  was 
indebted  in  the  various  sums  mentioned  in  the  complaint,  for  which, 
before  the  commencement  of  this  action,  judgments  had  been 
obtained  against  him,  upon  which  executions  had  been  issued  and 
returned  unsatisfied. 

The  referee  decided  that  as  matter  of  law  the  contract  estab- 
lished Iff  the  proof  between  the  husband  and  wife  indicated  a  clear 
and  explicit  election  on  her  part,  with  his  consent,  to  render  the 
labor  and  services  performed  by  her  as  nurse,  in  taking  care  of  her 
husband's  mother  in  her  sickness,  on  her  sole  and  separate  account, 
and  to  claim  the  fruits  of  her  labor  and  services  for  herself,  and 
showed  her  intention  to  avail  herself  of  the  privilege  conferred 
upon  her  by  the  statute  ;  and  that  the  agreement  on  the  part  of 
her  husband  to  pay  her  for  such  services  was  an  abandoment  on  his 
part  of  his  marital  rights  to  claim  or  require  such  services  and  labor, 
and  created  a  valid  contract  in  law,  and  gave  her  a  right  to  the 
Vol.  XLV  -  21 
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stipulated  price  and  value  of  her  serviceSy  which  constituted  them, 
or  the  amount  due  her  for  such  services,  a  valid  debt  against  her 
husband,  which  was  sufficient  in  law  and  equity  to  form  the  con- 
sideration for  the  deed  executed  to  her  as  before  stated ;  and  he  de- 
cided that  the  deeds  were  not  fraudulent  and  void,  and  that  the 
complaint  should  be  dismissed. 

The  sole  question  for  our  determination  now  is,  whether  the  con- 
veyance of  the  land  to  Mrs.  Burr  is  sustained  by  a  consideration 
good  as  against  the  creditors  of  the  husband.  It  must  be  conceded 
that  the  contract  between  the  wife  and  the  husband,  in  reference 
to  these  services,  would  at  common  law  have  been  void,  as  she  coald 
make  no  contract  with  her  husband,  and  her  services,  whether 
rendered  in  her  husband's  family  or  elsewhere,  absolutely  belonged 
to  him.  Oerry  v.  Gerrpy  11  Gray,  381 ;  Cranier  v.  Rsford,  17  N. 
J.  Eq.  367 ;  Henderson  v.  Warmacky  27  Miss.  830 ;  Shaeffer  v.  Sltep- 
pardy  54  Ala.  244  ;  Glaze  v.  Blaleey  56  id.  379  ;  Duncan  v.  RoseUe, 
15  Iowa,  501  ;  Hay  v.  Hayee^  56  111.  342 ;  Kelly  Cont.  of  Married 
Women,  153  ;  Schouler  on  Husband  and  Wife,  §§  294,  296.  But 
modem  legislation  in  this  State  has  enlarged  the  powers  of  married 
women.  By  the  acts  of  1848  and  1849,  for  the  protection  of  the 
property  of  married  women,  a  husband  was  deprived  of  that  right 
to  and  control  of  his  wife's  property  which  the  common  law  gave 
him.  The  purpose  of  those  acts  was  to  protect  married  women 
against  unkind,  thriftless,  or  profligate  husbands,  by  securing  to 
them  the  separate  and  independent  control  of  all  their  own  property. 
But  those  acts  went  no  further. 

By  chapter  90  of  the  Laws  of  1860,  still  further  protection  was 
given  to  married  women,  and  a  wife  was  authorized  to  carry  on  any 
trade  or  business,  and  to  perform  any  labor  or  services  on  her  sole 
and  separate  account,  and  her  earnings  from  her  trade,  business, 
labor,  or  services  thus  carried  on  or  performed  were  declared  to  be 
her  sole  and  separate  property.  It  was  the  purpose  of  those  pro- 
visions to  secure  to  a  married  woman,  free  from  the  control  of  her 
husband,  the  earnings  and  profits  of  her  own  business  and  of  her 
own  labor  and  services,  carried  on  or  performed  on  her  sole  and 
separate  account,  which  at  common  law  would  have  belonged  to  her 
husband.  It  was  not  their  purpose,  however,  to  absolve  a  married 
woman  from  the  duties  which  she  owes  to  her  husband,  to  render 
him  service  in  his  household,  to  care  for  him  and  their  common 
children  with  dutiful  affection  when  he  or  they  need  her  care,  and 
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to  render  all  the  serrices  in  her  household  which  are  commonly 
expected  of  a  married  woman,  according  to  her  station  in  life.  Nor 
was  it  the  purpose  of  the  statute  to  absolve  her  from  due  obedience 
and  submission  to  her  husband  as  head  and  master  of  his  household, 
or  to  depose  him  from  the  headship  of  his  family,  which  the  common 
law  gave  him.  He  still  remains  liable  to  support  and  protect  his 
wife  and  responsible  to  society  for  the  good  order  and  decency  of 
his  household.  He  is  to  determine  where  he  and  his  family 
shall  have  a  domicile,  how  his  household  shall  be  regulated  and 
managed,  and  who  shall  be  members  of  his  family.  The  statutes 
referred  to  touch  a  married  woman  in  her  relations  to  her  husband 
only  so  far  as  they  relate  to  her  separate  property  and  business,  and 
the  labor  she  may  perform  on  her  sole  and  separate  account  In 
other  respects  the  duties  and  responsibilities  of  each  to  the  other 
remain  as  they  were  at  common  law. 

Prior  to  1860  it  was  never  heard  of,  as  a  mischief  to  be  remedied 
by  legislation,  that  a  wife  could  not  earn  money  on  her  own  account 
from  her  husband  ;  that  she  could  not  demand  pay  from  him  for 
lervices  rendered  in  his  household ;  that  she  coiUd  not  contract 
with  him  for  services  to  be  rendered  for  him,  and  the  statute  of 
that  year  above  referred  to  was  not  enacted  to  remedy  such  a  mis- 
chief. Married  women  frequently  carried  on  business  and  thus 
earned  money,  and  they  frequently  labored  for  others  not  members 
of  their  family  and  earned  money,  and  all  their  earnings  from  their 
business  or  labor,  at  common  law,  belonged  to  their  husbands.  This 
was  considered  a  hardship,  and  it  was  the  purpose  of  the  law  to 
change  this  common-law  rule  and  to  secure  these  earnings  to  the 
wife,  and  the  law-makers  could  have  had  no  other  end  in  view. 

Whatever  services  a  wife  renders  in  her  home  for  her  husband 
cannot  be  on  her  sole  and  separate  account.  They  are  rendered  on 
her  husband's  account  in  the  discharge  of  a  duty  which  she  owes 
him  or  his  family,  or  in  the  discharge  of  a  duty  which  he  owes  to 
the  members  of  his  household. 

It  would  operate  disastrously  upon  domestic  life  and  breed  dis- 
cord and  mischief  if  the  wife  could  contract  with  her  husband  for 
the  payment  of  services  to  be  rendered  for  him  in  his  home  ;  if  she 
could  exact  compensation  for  services,  disagreeable  or  otherwise, 
rendered  to  members  of  his  family  ;  if  she  could  sue  him  upon  such 
contracts  and  establish  them  upon  the  disputed  and  conflicting 
testimony  of  the  members  of  the  household.    To  allow  such  contracts 
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would  degrade  the  wife  by  making  her  a  menial  and  a  servant  in 
the  home  where  she  should  discharge  marital  duties  in  loving  and 
devoted  ministrations,  and  fraud  upon  creditors  would  be  greatly 
facilitated,  as  the  wife  could  frequently  absorb  all  her  husband's 
property  in  the  payment  of  her  services,  rendered  under  such  secret, 
unknown  contracts. 

A  few  cases  may  be  referred  to  for  illustration.  In  Orant  v. 
Ghreefiy  41  Iowa,  88,  it  was  held  that  a  contract  between  the  guardian 
of  an  insane  husband,  and  the  wife,that  the  ],atter  should  care  for  the 
husband  and  receive  a  certain  sum  for  her  services,  was  without  con- 
sideration and  void,  because  she  owed  the  services  independently  of 
any  contract  It  was  stated  by  the  judge  writing  the  opinion  that 
''  the  service  was  such  a  one  as  she  owed  her  husband  by  virtue  of  the 
relation  existing  between  them.  She  had  no  right  to  refuse  to 
perform  it,  nor  to  demand  compensation  for  performing  it.  "  In 
IKler  V.  N.  T.  Central  R.  Co.,  49  N.  Y.  47 ;  s.  c,  10  Am.  Bep.  327, 
it  was  held  that  the  services  and  earnings  of  the  wife  belong  to  her 
husband,  unless  she  is  carrying  on  a  trade  or  business,  or  perform- 
ing  labor  or  services  on  her  sole  and  separate  account,  and  that  in 
an  action  to  recover  damages  for  a  personal  injury,  he,  and  not  she, 
is  entitled  to  recover  consequential  damages  from  her  inability 
to  labor.  In  Brooks  v.  Schtoerin,  54  TS.  Y.  343,  it  was  held  that 
under  the  law  of  1860,  '^  the  services  of  the  wife  in  the  household 
in  the  discharge  of  her  domestic  duties  still  belong  to  the  husband, 
and  in  rendering  such  service,  she  still  bears  to  him  the  common- 
law  relation.  So  far  as  she  is  injured  so  as  to  be  disabled  to  per- 
form such  service  for  her  husband,  the  loss  is  his,  and  not  hers,  and 
for  such  loss  or  service,  he,  and  not  she,  can  recover  of  the  wrong- 
doer. But  when  she  labors  for  another,  her  service  no  longer  be- 
longs to  her  husband,  and  whatever  she  earns  m  such  service 
belongs  to  her  as  if  she  were  B,feme  soh,  and  so  far  as  she  is  disabled 
to  perform  such  service  by  any  injury  to  her  person,  she  can,  in 
her  own  name,  recover  compensation  against  the  wrong-doer  for 
such  disability, as  one  of  the  consequences  of  the  injury."  In 
Reynolds  v.  Robinson,  64  N.  Y.  589,  an  action  was  brought  by  the 
husband  to  recover  for  services  rendered  by  his  wife  to  a  boarder 
sick  with  a  cancer,  in  his  house,  and  it  was  held  that  he  could 
recover.  In  that  case  it  was  said,  ^' she  was  engaged  in  no  business 
or  service  on  her  own  account.  She  was  in  charge  of  his  house- 
hold,  and  as  part  of  her  household  duties,  rendered  the  service 
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to  a  person  in  her  husband's  honse^  by  contract  with  him.    She  was 
then  working  for  her  husband,  and  not  for  herself  or  on  her  own 
separate  account.     Nothwithstanding  the  act  chapter  90,  Laws  of 
1860,  she  could  still  work  for  her  husband,  she  could  devote  all  her 
time  and  service  to  him,  and  the  circumstances  of  this  case  are  such 
as  to  warrant  the  finding  of  the  referee  that  the  services  were  ren- 
dered by  him  through  her,  "  that  '^  if  the  husband  takes  boarders 
into  his  house,  or  converts  his  house  into  a  hospital  for  the  sick, 
and  his  wife  takes  charge  of  this  establishment,  and  thus  aids  him 
in  carrying  on  his  business,  in  the  absence  of  special  proof,  all  her 
services  and  earnings  belong  to  her  husband.  Even  under  such  cir- 
cumstances the  husband  might  covenuit  and  agree  that  his  wife 
should  receive  pay  for  her  services  on  her  own  account ;  but  in  the 
absence  of  some  agreement  to  that  effect,  the  inference  of  law  and 
&ct  would  be  that  she  was  working  for  her  husband  in  the  dis- 
charge of  marital  duties. ''    It  was  not  intended  by  any  thing  that 
was  said  in  that  case  to  intimate  that  a  wife  could  demand  pay- 
ment from  her  husband  for  any  services  rendered  under  the  circum- 
stances mentioned  in  that  case;  but  that  with  his  consent  she  could 
demand  and  receive,  and  hold  to  her  separate  use,  payment  from 
the  persons  thus  taken  into  his  house,  for  any  services  she  there 
rendered  to  them  in  taking  care  of  and  nursing  them.     In   Whil- 
aker  v.  Whiiaker,  52  N.  Y.  368  ;  8.  c,  11  Am.  Rep.  711,  the  facts 
were  that  on  the  20th  of  August,  1868,  the  husband  gave  his  wife 
a  note  for  $4,000,  the  only  consideration  of  which  was  that  the  wife, 
aside  from  her  household  duties,  had  aided  in  the  out-of-door  work 
on  her  husband's  farm,  and  that  the  husband  gave  it  to  her  for  the 
purpose  of  providing  for  her  support  and  maintenance  ;  that  on  the 
6th  of  November,  1869,  the  husband  died,  and  that  after  his  death 
she  presented  this  note  as  a  claim  against  his  estate ;  and  it  was 
held  that  she  could  not  recover.     It  was  said  in  the  opinion  that  to 
uphold  notes  given  under  such  circumstances  would  be  likely  to  lead 
to  the  perpetration  of  frauds  ;  that  ^'  if  a  wife  can  be  said  to  be 
entitled  to  higher  consideration  or  compensation  because  she  labors 
in  the  field  instead  of  in  her  household,  the  law  makes  no  such  dis- 
tinction.    It  never  has  recognized  the  right  to  compensation  from 
her  husband  on  account  of  the  peculiar  character  of  her  services. 
In  most  cases  she  probably  contributes  more  to  the  happiness  of  her 
family  by  the  proper  discharge  of  the  delicate  and  responsible  duties 
of  her  household,  than  by  any  outside  labors,  however  arduous.     It 
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18  clear  that  the  law  regards  neither  as  any  consideration  for  a  prom- 
ise founded  thereon,  by  the  husband.  '*  In  Birlcbeck  y.  Ackroyd, 
74  N.  Y.  357  ;  s.  c,  30  Am.  Rep.  304,  it  was  held  that  the  act  of 
1860  does  not  wholly  abrogate  the  rule  of  the  common  law  entitling 
the  husband  to  the  services  and  earnings  of  the  wife  ;  that  she  may 
still  allow  him  to  claim  and  appropriate  the  fruits  of  her  labor, 
and  in  the  absence  of  an  election  on  her  part  to  labor  on  her  account, 
or  of  circumstances  showing  her  intention  to  avail  herself  of  the 
privilege  conferred  by  the  statute,  the  husband's  common-law  right 
is  unaffected  ;  that  therefore  where  the  husband  and  wife  are  liv- 
ing together,  and  mutually  engaged  in  providing  for  the  -support  of 
themselves  and  their  family,  and  there  is  nothing  to  indicate  an  in- 
tention on  the  part  of  the  wife  to  separate  her  earnings,  the  hus- 
band may  maintain  an  action  in  his  own  name  to  recover  them. 

It  will  be  perceived  that  none  of  these  cases  are  precisely  in  point ; 
but  they  lay  down  principles  which  throw  some  light  upon  this  case. 
It  is  not  claimed  that  any  ease  can  be  found  in  this  State,  or  else- 
where, which  decides  that  a  married  woman  can  enforce  a  contract 
made  with  her  husband  for  the  payment  for  services  rendered  by 
her  for  him  in  his  household;  and  as  we  understand  it  is  not 
claimed  in  this  case  that  if  these  services  had  been  rendered  in  nurs- 
ing and  caring  for  the  husband,  or  for  any  of  the  children  of  the 
husband  and  wife,  a  contract  to  pay  for  such  services  would  have 
had  any  consideration  to  rest  upon,  or  that  the  wife  could  have  re- 
tained property  conveyed  to  her  in  payment  of  such  services  against 
creditors  pursuing  the  same.  But  it  is  sought  to  make  a  distinc- 
tion between  such  services  of  the  wife  and  those  which  she  renders 
for  one  not  strictly  a  member  of  the  husband's  family.  Such  a 
distinction  does  not  stand  upon  principle.  A  line  drawn  there 
would  be  merely  an  arbitrary  one.  While  the  wife  cannot  demand 
or  receive  payment  as  against  creditors  for  services  rendered  in  the 
eare  of  her  husband  and  children,  can  it  upon  principle  be  said 
that  she  can  demand  and  receive  payment  for  every  service  she 
renders  in  caring  for  visitors,  from  time  to  time,  in  her  husband's 
house  upon  his  invitation  ?  Whenever  she  aids  him  in  the  dis- 
charge of  a  duty  which  he  owes  to  an  inmate  of  his  house,  who  is 
yet  not  strictly  a  member  of  his  family,  can  she  stipulate  for  com- 
pensation ?  Whenever  she  nurses  in  sickness  one  of  his  children 
of  a  former  marriage,  a  member  of  his  family,  can  she  lawfully  de- 
mand a  share  of  his  property  for  her  services  ?     But  in  this  case 
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the  mother  was  properly  part  of  the  household.  The  husband  was 
under  a  natural,  legal  and  contract  obligation  to  support  her.  It 
would  have  shocked  the  moral  sense  of  every  right-minded  person, 
if  he  had  not  supported  her  in  his  own  household  where  she  could 
have  the  tender  care,  suitable  to  her  age  and  feeble  condition,  of 
her  son  and  his  wife  and  her  grandchildren.  He  was  under  just  as 
much  natural,  legal  and  moral  obligation  to  support  his  mother  as 
he  was  to  support  his  own  children.  When  therefore  the  wife  ren- 
dered service  in  caring  for  her,  she  was  engaged  in  discharging  a 
duty  which  her  husband  owed  his  mother,  and  precisely  the  same 
kind  of  duty  which  he  owed  to  his  children  and  to  his  wife.  In 
discharging  that  duty  she  earned  no  money,  she  brought  no  increase 
to  her  husband's  property  and  no  income  into  the  family.  The 
services  were  rendered  simply  in  the  discharge  of  a  duty  which  the 
husband  owed  to  his  mother,  and  in  rendering  them  she  simply 
discharged  a  marital  duty  which  she  owed  to  him.  To  hold  that 
she  could  charge  for  her  services  thus  rendered,  and  not  for  services 
rendered  in  the  care  of  her  husband  and  children,  would  make  an 
arbitrary  distinction,  resting  as  we  have  before  intimated,  upon  no 
principle. 

In  construing  the  statutes  referred  to,  we  must  constantly  keep 
in  mind  the  objects  which  were  to  be  attained,  and  the  mischiefs 
which  were  to  be  remedied  by  them,  and  not  adhere  too  closely  to 
the  precise  language  used.  Section  7  of  the  statute  of  1860  pro- 
vides that  any  married  woman  may  bring  and  maintain  an  action 
in  her  own  name  against  any  person  for  an  injury  to  her  person  or 
character;  and  yet  we  have  held  that  she  could  not  sue  her  husband 
for  an  injury  to  her  person ;  and  it  was  held  in  the  case  of  Filer  v. 
Railroad  Co.,  that  unless,  at  the  time,  she  was  carrying  on  business, 
or  rendering  service  on  her  sole  and  separate  account,  her  inability 
to  labor  could  not  form  an  element  of  damages  to  be  recovered  in  a 
ease  where  she  had  been  injured,  although  the  statute  provided  that 
she  could  bring  the  action  the  same  as  if  she  were  sole. 

Whether  or  not  a  wife  will  do  business  or  render  service  on  her 
sole  and  separate  account  depends  upon  her  election,  and  not  upon 
her  husband's  consent.  Shall  we  so  construe  the  acts  referred  to 
that  a  married  woman  may  make  her  husband  her  debtor  every 
time  she  renders  a  service  in  his  home  to  one  lawfullv  there,  but 
not  strictly  within  the  narrow  circle  of  a  normal  family  consisting 
of  herself,  her  husband  and  children  ?    Such  a  construction  would 
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enable  a  married  woman  to  absorb  her  husband's  property  before  ho 
knew  it,  and  certainly  before  his  creditors  knew  it.  And  no  case 
can  furnish  a  more  forcible  illustration  than  this.  Here  the  wife 
during  the  eight  years  and  four  months,  it  must  be  presumed,  re- 
ceived from  her  husband  a  home,  shelter,  food,  raiment,  and  if 
needed,  medical  attendance,  and  yet,  at  the  end  of  the  time,  she 
had  over  $2,000  in  property  taken  from  him,  and  he  nothing  but 
clamorous  creditors.  This  is  a  degree  of  thrift  which  attends  the 
labor  of  few  men  or  women. 

A  married  woman  owes  no  duty  to  her  husband  to  go  out  of  his 
house  and  render  service  for  persons  not  members  of  his  family, 
and  she  owes  him  no  duty  to  carry  on  any  business  in  his  house  or 
elsewliere  for  the  purpose  of  earning  money  for  him,  and  the  pur- 
poseof  the  statute  is  fully  accomplished  if  she  be  permitted  to  re- 
tain as  her  own,  money  or  property  obtained  by  her  in  such 
business  or  by  the  rendition  of  such  services.  But  when  she 
renders  service  in  the  household  in  the  discharge  of  a  duty 
which  she  owes  to  her  husband,  or  which  he  owes  to  another, 
an  inmate  of  his  family,  and  receives  no  payment  from  the  person 
to  whom  the  service  is  rendered,  and  is  entitled  to  receive  none,  and 
brings  no  money  or  property  by  her  service,  to  her  husband,  she 
cannot  stipulate  with  him  for  compensation  from  him,  and  the  ser- 
vices thus  rendered  are  not  under  the  protection  of  the  statute  of 
1860.  Thus  we  have  a  plain,  clear  rule,  easily  applied,  which  will 
secure  the  remedy  aimed  at  by  the  statutes,  without  any  embarrass- 
ing or  disastrous  consequences. 

It  is  true  that  these  services  of  the  wife  were  onerous  and  disa- 
greeable ;  so  they  would  have  been  if  similar  services  had  been  rend- 
ered for  a  sick  husband  or  a  sick  child.  Her  condition  would  have 
been  still  more  unfortunate  if.  she  had  been  the  invalid,  and  the 
husband  or  his  mother  had  been  called  upon  to  perform  similar 
onerous  and  disagreeable  duties  in  caring  for  her. 

Before  closing  this  opinion  one  more  point  must  be  noticed.  The 
statute  (2  R.  S.  137,  §  4)  provides  that  the  question  of  fraudulent  in- 
tent in  cases  of  this  character  '^  shall  be  deemed  a  question  of  fact  and 
not  of  law  ; '"  and  the  claim  is  made  that  here  there  is  no  finding 
by  the  referee  of  a  fraudulent  intent;  but  that  on  the  contraiy  he  has 
found  the  whole  transaction  to  be  fair  and  honest.  He  has  however 
found  facts  from  which  the  inference  of  fraud  is  inevitable,  and 
although  he  has  characterized  the  transactions  as  honest  and  fair. 
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that  does  not  make  them  innocent  nor  change  their  essential  char- 
acter in  the  eye  of  the  law.  Mr.  Burr  must  be  deemed  to  ha?e  in- 
tended the  natural  and  ineyitable  consequence  of  his  acts,  and  that 
was  to  hinder,  delay  and  defraud  his  creditors.  Bump  on  Fraud. 
Gon7.  (3d  ed.)  22,  24,  272,  278;  Cunningham  v.  Freeborfi,  11  Wend. 
241;  Edg$a  t.  Hart,  9  N.  Y.  213 ;  Ford  v.  Williavis,  24  id.  359  ; 
Babcock  t.  Bckler,  id.  623-632. 

Upon  the  essential  facts  found  the  judgment  should  have  been  in 
tayor  of  the  plaintiff,  and  hence  the  referee  erred  as  matter  of  law 
in  giving  judgment  against  him;  and  the  General  Term  was  right 
when  as  matter  of  law  it  reversed  his  judgment. 

We  are  therefore  of  opinion  that  the  order  of  the  Oeneral  Term 
should  be  affirmed  and  judgment  absolute  should  be  rendered 
iigainst  the  def  endants,  with  costs. 

Order  affirmed,  and  judgment  accordingly. 

All  coDOor,  except  Dakfobtu  and  Fikoh,  JJ.,  dissenting. 


SSLOHOW   Y.    BaKIB. 
m  N.  T.  BQ.) 

T}rmde4iuurk — "  jficacf'*  or  dimeeted  pvmle  pieturu, 

^SUeed  aaimalfl/*  **  sUoed  birdB  "  and  *<  sUoed  objects  "  are  a  valid  trtde-maik 
when  used  to  designate  dissected  puzsle  pictures  for  eliildren.* 

ACTION  for  injunction.     The  head-note  and  opinion  show  the 
facts.    The  plaintiff  had  judgment  below. 


Charles  M,  Da  Costa  and  William  D.  Ghithrie,  for  appellants. 

Frank  R,  Lawrence  and  Malcolm  R.  Lawrence,  for  respondents. 

Sapallo  J.  As  a  general  rule  this  court  will  not  review  an 
order  granting  or  refusing  a  temporary  order  of  injunction  which 
tiie  court  below  had  jurisdiction  to  grant.  In  the  case  of  Mc Henry 
V.  Jewett,  90  N.  Y.  58,  this  general  rule  was  qualified  to  the  extent 
of  holding  that  where  it  clearly  appears  tliat  the  complaint  shows 
no  cause  of  action,  a  preliminary  injunction  is  unauthorized,  and 
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the  granting  of  it  is  an  error  of  law  which  may  be  reTiewed  in  thia 
eourt  on  appeal. 

The  principle  established  in  the  case  above  cited  does  not  apply 
where  a  doubtful  question  of  law  arises  upon  the  complaint.  The 
decision  of  such  a  question  would  be  deferred  until  the  hearing  of 
the  case  upon  its  merits,  and  would  not  be  summarily  disposed  of 
on  a  motion  to  dissolve  the  injunction.  The  case  must  be  very 
clear  to  justify  this  court  in  deciding  the  merits  of  the  controversy 
on  a  mere  motion,  and  it  would  ordinarily  decline,  in  a  case  pre- 
senting any  serious  question,  to  deprive  either  party  of  the  privi- 
lege of  having  the  merits  of  his  case  deliberately  heard  and  passed 
upon  on  appeal  from  the  final  judgment. 

In  the  present  case  no  question  of  fact  arises  upon  the  motion, 
and  the  only  question  presented  is  whether  the  words  '^  sliced  ani- 
mals," "sliced  birds"  and  *' sliced  objects,"  which  the  plaintiflb 
claim  to  have  appropriated  as  a  trade-mark,  are  capable  of  being  sa 
appropriated.     This  is  a  question  of  law,  and  although  it  is  not  sa 
simple  a  question,  and  its  solution  is  not  so  clear  that  we  should, 
against  the  objection  of  either  party,  decide  it  on  this  appeal,  yet 
as  both  parties  unite  in  requesting  such  a  decision,  in  order  to  save^ 
the  delay  and  expense  of  going  through  the  forms  of  a  trial  and 
successive  appeals  from  the  judgment  to  the  General  Term,  and  to- 
this  couri;,  for  the  purpose  of  ultimately  presenting  the  same  ques- 
tion, we  have  concluded  to  determine  it  now,  and  thus  disjiose  of 
the  controversy. 

The  plaintiffs  have  no  exclusive  right  to  manufacture  or  vend  the 
articles  to  which  they  have  attached  the  names,  but  they  have  the 
right  to  attach  to  the  articles  which  they  may  manufacture  any  dis- 
tinctive name,  and  to  appropriate  it  as  a  trade-mark,  by  which  such 
articles  may  be  distinguished  from  similar  articles  manufactured  by 
other  persons,  provided  the  name  so  selected  by  them  is  original, 
and  has  never  before,  been  applied  to  such  articles,  and  provided, 
also,  that  it  is  an  arbitrary  or  fanciful  name,  not  in  itself  descrip- 
tive of  the  article.  The  reason  for  not  permitting  names,  descrip- 
tive of  the  article  or  its  component  imrts,  to  be  appropriated  as- 
trade-marks  is  that  inasmuch  as  all  i)erson8  have  an  equal  right  tor 
produce  and  vend  similar  articles,  they  also  have  the  right  to  prop- 
erly describe  them,  and  to  use  any  appropriate  language  or  words 
for  that  purpose,  and  no  person  can  appropriate  to  himself  exclu- 
sively any  word  or  expression,  properly  descriptive  of  the  article,. 
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ite  qualities^  ingredients  or  characteristics,  and  thus  limit  other 
persons  in  the  use  of  language  appropriate  to  the  description  of 
their  manufactures,  the  right  to  the  use  of  such  language  being 
common  to  all.  But  a  name  which  does  not  in  itself  indicate  what 
the  article  is,  or  what  are  its  qualities  or  component  parts,  but 
which  is  invented  or  adopted  by  a  manufacturer  solely  for  the  pur- 
pose of  distinguishing  his  products,  and  whose  exclusive  appropria- 
tion to  that  purpose  in  no  way  restricts  others  from  properly  describ- 
ing similar  articles  produced  by  them,  may  be  appropriated  as  a 
trade-mark  and  protected  as  .such. 

Whether  a  name  claimed  as  a  trade-mark  is  subject  to  the  objec- 
tion of  being  descriptive,  or  whether  it  is  an  arbitrary  or  fancy  name, 
must  depend  upon  the  circumstances  of  each  case  as  it  arises. 
Several  instances  are  cited  upon  the  brief  of  counsel,  of  names 
which  have  been  sustained  as  valid  trade-marks,  and  others  of 
names  which  have  been  rejected  as  descriptive.  In  Burnett  v. 
Phalon,  3  Keyes,  594,  the  word  '*  Cocoaine  "  as  applied  to  a  hair 
wash  compounded  from  cocoa-nut  oil  and  other  ingredients^  was 
upheld  as  a  trade-mark.  So  with  ^'  Magnetic  Balm,"  as  applied  to 
a  medical  preparation  of  which  magnetism  or  electricity  was  not  m 
fact  one  of  the  component  parts  {Smith  v.  Sixbury^  25  Hun,  232), 
while  on  the  other  hand  various  names  are  cited  from  Browne  on 
Trade- Marks,  134,  136  and  164,  which  have  been  rejected  as, 
descriptive.  A  cursory  reading  of  these  names  convejrs  at  once  to 
the  mind  an  idea  of  the  article  to  which  they  refer.  A  case  which 
is  claimed  by  the  learned  counsel  for  the  appellants  to  be  very  much 
in  point,  is  cited  from  Browne  on  Trade-Marks,  p.  113,  §  166,  viz. : 
Baimett  v.  Kubl&r,  decided  in  the  French  courts,  and  I  agree  that 
that  case  is  a  fair  illustration  of  the  principle  under  discussion.  It 
related  to  the  toy  known  as  "  The  Serpent  of  Pharaoh,"  a  chemical 
preparation,  sold  under  the  form  of  a  little  cone,  which  being  set 
on  fire  develops  into  the  form  of  a  real  serpent,  with  its  length, 
movements  and  color.  The  infringement  charged  consisted  of  the 
application  to  a  similar  article  manufactured  by  the  defendant,  of 
the  name  ''Magic  Serpent,"  and  this  use  of  the  word  "  serpent  " 
was  complained  of,  and  it  was  held  that  the  plain ti£F  had  no  right 
to  the  exclusive  appropriation  of  it.  It  is  plain  that  the  article  was 
in  fact  the  imitation  of  a  serpent,  or  the  production  of  an  artificial 
serpent,  and  the  defendant  having  the  right  to  manufacture  the 
article,  it  would  have  been  a  clear  invasion  of  his  rights  to  prohibit 
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him  from  using  a  name  so  appropnate  and  necessary  to  its  descrip- 
tion. The  words  ''Magic  Serpent,"  or  "  Artificial  Serpent,**  were 
as  accurate  a  description  of  the  toy  as  could  well  be  devised.  A 
comparison  of  this  case  with  that  of  the  **  Pearls  of  Ether,"  as  ap- 
plied to  ether  pills,  covered  with  a  silvery  coating  which  made  them 
resemble  pearls,  exemplifies  the  distinction.  This  was  held  by  the 
French  courts  to  be  a  good  trade-mark  and  not  descriptive.  The 
word  ''  Pearls,"  as  applied  to  pills,  was  an  arbitrary  and  fancy  name, 
whose  exclusive  appropriation  abridged  no  one's  right  to  the  use  of 
language  in  describing  pills.  If  in  the  case  of  the  ''Serpent  of 
Pharaoh,"  the  infringement  had  consisted  in  the  piracy  of  the  word 
"  Pharaoh,"  as  applied  to  the  toy,  it  could  hardly  have  been  said 
that  the  plaintiff  was  not  entitled  to  protection,  if  the  word  had 
been  adopted  for  the  purpose  of  distinguishing  the  plaintiff's  man- 
ufacture. 

In  the  present  case  the  infringement  complained  of  consists  in 
the  unauthorized  use  of  the  words  "Sliced  Animals,"  etc.,  which 
had  been  appropriated  by  the  plaintiffs  as  the  name  of  the  toy. 
This  word  was  not,  in  our  opinion,  descriptive  of  the  article.  It 
would  not  convey  to  a  person  who  had  never  seen  the  toy,  and  who 
did  not  know  what  it  was,  any  idea  of  its  character,  nor  would  it 
be  an  appropriate  term  to  be  used  by  a  person  desiring  to  give  a 
correct  or  any  description  of  it.  It  does  not  even  indicate  that 
pictures  of  any  kind  are  referred  to,  and  none  of  the  objects  are  in 
fact  sliced.  The  name  had  been  invented  by  the  plaintiffs  and  had 
never  before  been  applied  to  the  toy,  although  toys  of  a  similar 
character  had  been  in  use.  The  plaintiffs  were  the  only  persons 
using  it,  and  it  had  become  the  distinguishing  mark  by  which  their 
manufactures  had  become  known  and  were  dealt  in  in  the  market. 
It  is  dilBcult  to  conceive  what  motive  the  defendants  could  have 
had  in  adopting  it,  other  than  to  appropriate  to  themselves  the 
benefit  of  the  popularity  which  the  plaintiffs  had  obtained  for  their 
products,  by  advertising  and  other  means,  and  to  divert  their  trade 
t-o  themselves.  We  think  the  word  adopted  by  the  plaintiffs  con- 
stitutes a  valid  trade-mark. 

It  cannot  be  true  as  a  general  proposition,  as  contended  on  the 
])art  of  the  defendants,  that  when  a  manufacturer  has  given  to  his 
products  a  new  name  invented  by  himself  for  the  purpose  of  dis- 
tinguishing them  as  his,  and  the  article  becomes  generally  known 
to  the  trade  and  to  the  public  by  that  name,  the  name  becomes 
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public  property  and  eyery  one  has  a  right  to  use  it  That  proposi- 
tion can  be  sustained  only  in  respect  to  names  which  are  descriptiye 
of  the  article  and  incapable  of  being  appropriated  as  trade-marks. 
The  yalue  of  a  trade-mark  consists  in  its  becoming  known  to  the 
trade  as  the  mark  of  the  manufacturer  who  has  invented  or  adopted 
it,  and  in  being  known  to  the  public  as  the  name  of  an  article  which 
has  met  with  popular  favor.  It  cannot  be  that  the  very  circum- 
stances which  give  it  value  operate  at  the  same  time  to  destroy  it. 

Several  cases  and  dida  are  cited  by  the  learned  counsel,  upon 
which  he  predicates  his  proposition.  These  cases  depend  upon 
various  considerations.  Some  of  them  refer  to  names  which  are 
descriptive  of  the  article,  and  hold  that  where  such  a  name  is  given 
to  a  new  article  it  becomes  its  proper  appellation,  and  all  who  have 
a  right  to  manufacture  and  sell  the  article  have  the  right  to  desig- 
nate it  by  its  appropriate  name.  Other  decisions  are  applicable 
where  an  article  has  been  patented  and  has  become  generally  known 
by  the  name  of  the  patent  or  of  the  patentees.  The  name  by  which 
it  is  thus  known  is  not  a  trade-mark,  indicating  that  the  article  is 
manufactured  by  any  particular  person.  The  article  may  be  manu- 
factured by  any  one  who  may,  as  assignee  or  licensee,  be  entitled  to 
use  the  patent,  and  it  indicates  that  the  article  is  made  under  or  on 
the  system  of  such  patent,  and  any  person  making  the  article  accord- 
ing to  such  patent  may  designate  it  by  its  proper  name.  And  when 
the  patent  expires,  or  in  foreign  countries  where  the  patent  has  no 
force,  there  is  no  piracy  in  making  or  selling  the  article  under  the 
name  by  which  it  has  bclcome  generally  known.  This  name  haa 
become  the  proper  description  of  the  article,  as  indicating  that  it  is 
made  according  to  the  patented  invention,  and  is  not  the  trade- 
nuurk  of  any  particular  manufacturer.  The  patentee  relies  for  his 
protection  upon  his  patent,  and  cannot,  by  calling  the  name  of  hia 
patent  a  trade-miark,  protect  his  monopoly  after  the  patent  has  ex- 
piredy  or  where  it  has  no  force.  Such  are  the  cases  of  Whseler  A 
Wibon  Manuf.  Co.  v.  Shaksapear,  39  L.  J.  (N.  S.)  Ohanc.  36; 
Singer  Manuf,  Co.  v.  Loog,  L.  R,  8  App.  Cas.  15. 

In  the  case  of  the  Singer  Manufacturing  Company  the  grounds  of 
the  decision  are  very  distinctly  stated  in  the  opinion  of  the  lord 
chancellor.  Beferring  to  the  plaintiff's  allegations  (which  were, 
that  the  defendant,  by  representing  sewing  machines  sold  by  him 
as  " Singer"  machines,  had  endeavored  to  obtain,  and  succeeded 
in  obtaining  for  the  machines  so  sold  by  him,  some  of  the  reputa* 
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tioD  attaching  to  the  plaintiff's  manufactures,  and  had  induced,  or 
unless  restrained,  would  induce  purchasers  of  his  machines  to  be- 
lieve that  they  were  in  fact  machines  of  plaintiff's  manfacture),  the 
lord  chancellor  observes  that  if  the  case  so  stated  were  established, 
there  could  be  no  doubt  of  the  plaintiff's  right  to  relief  upon  the 
ordinary  principles  applicable  to  trade-marks,  but  that  the  case  was 
not  of  that  description,  but  analogous  to  that  of  Wheeler  &  Wilson 
Manuf,  Co.  v.  Shakespear,  39  L.  J.  [N.  S.  ]  Ch.  36,  in  which  it 
was  held  that  the  name  Wheeler  &  Wilson  had  come  to  signify  in 
the  trade,  not  the  particular  manufacture  of  Messrs.  Wheeler  & 
Wilson,  or  of  the  Wheeler  &  Wilson  Company,  but  the  kind  of 
machine  which  they  made,  the  manufacture  of  which  was  pubUei 
juris. 

Judge  DuBB,  in  FMrtdge  v.  WeOs,  4  Abb.  Pr.  144,  uses  language 
with  reference  to  the  name  *'  Balm  of  a  Thousand  Flowers,"  which^ 
if  adopted  without  qualification,  would  sustain  the  defendant's 
proposition,  but  on  the  other  hand,  Judge  Hoffm.vx,  with  refer- 
ence to  the  same  name  in  Fetridge  v.  Merchant,  id.  156,  dissents 
from  the  views  of  Judge  Duer.  The  true  limitation  upon  the 
right  to  adopt  a  new  name  for  an  article  as  a  trade-mark  is,  I  think, 
pointed  out  in  the  case  of  the  Linoleum  Manuf.  Co,  v.  Naimy  7  Gh. 
Div.  834.  In  that  case  the  plaintiff  had  patented  a  floor  covering 
of  oil  cloth  which  it  named  'Hinoleum,^  and  after  the  expiration 
of  its  patent,  endeavored  to  I'estrain  the  defendant  from  using  the 
same  word  as  the  name  of  the  goods  made  by  him.  The  word  is 
stated  in  the  case  to  signify  '*  solidified  oil."  and  this  was  the  com- 
position of  the  article.  The  court  refused  an  injunction,  holding 
that  the  name  was  appropriate  to  describe  the  article,  and  that 
having  the  right  to  make  the  article,  the  defendant  had  the  right 
to  use  an  appropriate  name,  and  suggests  that  he  was  not  bound  to 
invent  a  new  name  for  it.  The  court  distinguisHes  the  case  from 
that  of  Braham  v.  Bustard,  1  Hem.  &  Mil.  447,  where  the  name 
^  Excelsior  White  Soft  Soap  Go."  was  sustained  as  a  valid  trade-mark, 
by  saying  that  the  word  "Excelsior"  having  no  relation  to  the  subject- 
matter,  and  being  a  purely  fancy  name,  could  lawfully  be  appro- 
priated, but  that  in  the  case  of  linoleum  the  plaintiffs,  having 
invented  a  new  subject-matter,  used  merely  the  name  distinguishing 
the  subject-matter,  but  did  not  use  a  name  distinguishing  the 
subject-matter  as  made  by  them,  from  the  same  subject-matter  as 
made  by  other  persons. 
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In  the  case  now  before  us  the  proofs  were  quite  sufficient  to 
justify  the  court  in  holding  that  the  plaintiffs  were  the  first  to 
mtroduce  the  article  in  the  market,  that  they  gave  it  the  name ' 
in. conjunction  with  their  own  name  and  address,  and  that  by 
adyortising  and  a  long  course  of  dealing,  the  article  had  become 
widely  known  and  the  plaintiffs  had  been  identified  with  it  as  its 
manufacturers. 

The  right  to  give  a  new  name  to  an  article  and  adopt  it  as  a  trade- 
mark has  been  questioned  in  some  cases  but  recognized  in  others  in 
this  State.  The  general  rule  is  laid  down  in  Oanal  Co,  r.  Clark, 
13  Wall.  322,  as  follows  :  ''  The  office  of  a  trade-mark  is  to  point 
out  distinctiyely  the  origin  or  ownership  of  the  article  to  which  it 
is  affixed,  or  give  notice  who  was  the  producer.  'This  nuiy  in  many 
cases  be  done  by  a  name,  a  niark,  or  a  device,  well  known  but  not 
previously  applied  to  the  sanie  article.''  A  trade-mark  may  consist 
of  a  name  if  adopted  by  a  manufacturer  to  distinguish  his  goods 
from  those  numuiactured  by  others.  Judge  Ingram,  in  Wolfe  v. 
Ooulard,  18  fiow.  Pr.  64,  observes  that :  '^  When  a  person  forms 
a  new  word  to  designate  an  article  made  by  him,  which  has  never 
been  used  before,  he  may  obtain  such  a  right  to  that  name  as  to 
entitle  him  to  the  sole  use  of  it  ab  against  others  who  attempt  to  use 
it  for  a  similar  article.  The  act  to  punish  fraud  in  the  use  of  trade- 
marks  (Laws  of  1862,  ch.  306,  §  4)  makes  it  a  misdemeanor,  with 
intent  to  deceive  to  knowingly  affix  to  any  goods,  etc.,  any  label, 
mark,  etc.,  which  shall* designate  such  goods,  etc.,  either  wholly  or 
in  part  by  a  word  or  words,  wholly  or  in  part  the  same  to  the  eye 
or  in  sound  to  the  ear,  as  the  word  or  words,  or  some  of  them,  used 
by  any  other  person  to  designate  goods,  etc.,  noanufactured  or  pre- 
pared by  him,  and  the  point  that  the  word  adopted  as  a  trade-mark 
may  be  a  name  given  by  the  manufacturer  to  the  article  itself  and 
that  by  which  it  becomes  known  to  the  trade,  is  authoritatively 
denied  by  this  court  in  the  case  of  Burnett  v.  PhalaUy  3  Eeyes,  594. . 
See  also  Davie  v.  KendaUy  2  R.  1. 566  ;  WilliameY.Johnsony  2  Bosw. 
1;  Taylor  v.  Carpenter,  "Persian  Thread,'*  2  Sandf .  Oh.  603; 
luunes  registered  as  trade-marks  under  act  of  July  8,  1870,  in 
Browne  on  Trade-Harks,  601-639. 

Our  conclusion  is,  that  where  a  manufacturer  has  invented  a  new  * 
name,  consisting  either  of  a  new  word,  or  a  word  or  words  in  com- 
mon use  which  he  has  applied  for  the  first  time  to  his  own  rnanu* 
bctore  or  to  an  article  manufactured  for  him,  to  distinguish  it  from 
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those  manufactured  and  sold  by  others,  and  the  name  thus  adopted 
is  not  generic  or  descriptiye  of  the  article,  its  quaUtieSy  ingredieuts 
or  characteristics,  but  is  arbitrary  or  fanciful  and  is  not  used  merely 
to  denote  grade  or  quality,  he  is  entitled  to  be  protected  in  the  use 
of  that  name,  notwithstanding  that  it  has  become  so  generally 
known  that  it  has  been  adopted  by  the  public  as  the  ordinary 
appellation  of  the  article. 

The  order  should  be  afllrmed,  with  costs. 

Order  qj/hrmed  wifk 

AUconoor. 


Matibb  of  Him  t.  Woolwobib. 

dSN.  T.16.) 

A  fire  liuraiance  poliey  insured  B., loBi  pajable  to  a  mortgagee,  and  oovenaated 
"to  make  good  anto  the  eaid  inaaied,  hie  heire,  esecatore,  administrators 
and  aeeigna."  It  was  oonditimied  to  b»  Toid  if  the  interest  of  the  Inanied 
■hoaid  be  olianged  in  anj  manner,  whether  I17  act  of  the  insaiedor  bj  oper> 
ation  of  law,  the  policj  should  be  void  until  eonsent  HML^  that  the  death 
of  B.  avoided  the  policy. 

CLAIM  on  a  fire  insurance  policy.    The  opinion  states  the  case. 
The  claim  was  denied  below. 

John  G,  Hunty  for  appellant 

John  Lansing f  for  respondent 

Eabl,  J.  On  the  30th  day  of  May^  1877,  the  Homestead  F!re  Insur- 
ance Company  issued  a  policy  of  insurance  to  John  Brouillet  for  the 
period  of  three  years,  from  that  date.  It  insured  Brouillet  against 
loss  or  damage  by  fire  to  the  amount  i>f  $1,160,  on  his  dwelling- 
house,  furmture,  etc.,  the  loss  if  any  first  payable  to  Leander  Hine, 
as  his  mortgage  interest  might  appear.  The  policy  contained  a 
^condition  that  if  the  property  insured  should  be  sold  or  couTeyed, 
or  if  the  interest  of  the  insured  therein  should  be  changed  in  any 
manner,  whether  by  act  of  the  insured  or  by  operation  of  law, 
the  policy  should  be  null  and  void  until  the  written  consent  of  the 
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oompany  at  the  home  office  was  obtained.  Brouillet  died  on  the  2d 
day  of  March,  1878,  intestate,  leaving  his  widow  and  children  snr- 
▼ivingy  who  all  continued  in  possession  of  the  premises  and  occa- 
pied  the  dwelling-house  until  the  17th  day  of  April,  1878,  when  the 
dwelling-house  and  a  portion  of  its  contents  were  burned.  The 
insurance  company  failed,  and  a  receiver  of  its  assets  was  appointed 
on  the  6th  day  of  January,  1878.  Letters  of  administration  were 
issued  upon  the  estate  of  Brouillet,  and  then  the  administrator,  and 
widow  and  heirs  at  law  assigned  all  their  claims  under  the  policy  to 
the  mortgagee  Hine,  who,  thereafter,  was  solely  interested  in  the  in- 
surance, and  had  the  sole  right  to  claim  whatever  was  due  upon  the 
policy.  The  amount  of  the  loss  was  adjusted  at  $447.20.  The 
pojicy  contained  a  clause  promising  on  the  part  of  the  company 
^  to  make  good  unto  the  said  insured,  his  heirs,  executors,  adminis- 
trators and  assigns,  all  such  loss  or  damage  not  exceeding  in  amount 
the  sum  insured,  as  shall  happen  by  fire,  etc/'  But  the  policy 
by  its  terms  insured  no  one  against  loss  but  Brouillet.  It  did  not 
by  its  terms  insure  the  heirs,  executors,  administrators  and  assigns, 
against  loss  by  fire ;  but  merely  insured  Brouillet,  and  then  prom- 
ised to  pay  such  insurance  to  him,  his  heirs,  executors,  adminis- 
trators and  assigns.  He  might  suffer  a  loss  in  his  life-time  and 
then  die,  and  the  loss  would  be  payable  to  his  executors  or  admin- 
istrators ;  or  he  might  suffer  a  loss  and  then  assign  it,  and  then  it 
would  be  payable  to  his  assignee.  The  word  ''  heirs  "  is  in  the  same 
oonnection  with  the  words  "  executors,  administrators  and  assigns," 
and  the  language  imported  a  covenant  to  pay  them,  and  in  case 
the  estate  was  so  situated  that  they  would  become  entitled  to  the 
payment,  the  loss  would  be  payable  to  them.  But  there  was  no  in- 
surance for  their  protection.  In  order  to  hold  that  this  was  an 
insurance  for  the  benefit  of  the  heirs,  we  should  also  have  to  hold 
that  it  was  an  insurance  for  the  benefit  of  executors,  administrators 
and  assigns,  and  the  latter  term  would  embrace  any  person  to  whom 
the  insured  might  convey  his  property.  Such  clearly  was  not  the 
hitention  of  the  policy.  Therefore  when  Brouillet  died  and  the 
title  to  the  property  was  transferred  to  his  heirs,  there  was  such  a 
change  of  interest  as  avoided  the  policy  until  the  consent  of  the 
company  should  be  obtained.  That  was  not  obtained,  and  there 
was  no  effort  made  to  obtain  it. 

But  it  is  further  claimed  that  as  the  company  became  insolvent 
and  a  receiver  had  been  appointed  of  its  assets  there  was  no  one  to 
Vol.  XLV— 28 
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consent  to  this  change  in  interest.  The  receiver  could  probably 
have  given  the  consent ;  bnt  if  the  heirs  conld  not  obtain  the  con-- 
sc'ui  either  of  the  company  or  of  the  receiver^  then  under  the  policy 
this  should  be  treated  as  a  case  where  consent  was  refused,  and  the 
company  was  bound  to  repay  simply  the  unearned  premium  upon 
the  policy,  and  that  would  have  been  the  only  claim  against  the  re- 
ceiver if  the  demand  had  been  made.  We  think  these  views  are 
fully  sustained  by  the  cases  of  Lappin  v.  Charier  Oak  P,  it  M.  Ins. 
Co.y  58  Barb.  325  ;  Sherwood  v.  AgrieuUural  Tns,  Co.,  73  N.  Y. 
447  ;  8.  c,  29  Am.  Bep.  180. 
The  order  should  therefore  be  affirmed  with  costs. 

Order  affirmed. 

All  concur,  except  Danforth,  J.,  not  voting,  and  Ajtdrbwb,  J,» 
absent 


Pabkbb  v.  Gokhbb. 

ICBSN.  T.  m.) 
Draiud — eotutrueUne  9iaUo^ 

I 

In  an  aotlon  agftinat  a  aheriff  for  an  unlawful  levy,  the  defendant  Jnstlfjring 
under  executions  againat  the  phdntilTa  vendor,  and  claiming  that  the  sale 
waa  fraudulent  aa  againat  the  ▼endor'a  creditors,  hdd,  that  the  plaintiff 
waa  not  chaigeahle  with  oonatructive  knowledge  of  the  fraudulent  intent. 

•  (See  naU,  p,  184.) 

ACTION  for  conversion.    The  head-note  and  opinion  show  the 
point.    The  defendant  had  judgment  below.  ^ 

Oeorge  Wilcox,  for  appellant. 

Almon  Ooodioin,  for  respondent. 

Bapallo,  J.  There  was  evidence  tending  to  prove  that  the 
plaintiff  paid  to  Halloran,  the  judgment  debtor^  a  valuable  and 
adequate  consideration  for  the  chattels  in  question,  and  took  them, 
into  his  possession,  and  he  claimed  to  be  a  bona  fide  purchaser  for 
value.  On  the  part  of  the  defense  it  was  claimed  that  the  sale  by 
Halloran  was  made  with  intent  on  his  part  to  defraud  his  creditors, 
and  that  the  plaintiff  was  chargeable  with  notice  of  this  intent.     » 
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The  questions  of  fraud  and  notice  were  submitted  to  the  jury, 
and  the  charge  of  the  judge  on  the  question  of  notice  raises  the 
most  important  question  on  this  appeal. 

The  judge,  at  the  request  of  the  plainti£F,  charged  the  jury  that 
it  was  not  enough  to  prove  that  Halloran,  the  yendor,  intended  to 
defraud  his  creditors,  but  that  Parker  the  plaintiff,  must  also  have 
partaken  of  the  fraudulent  intent,  and  he  added  that  the  question 
of  fact  for  them  to  pass  upon  was  whether  or  not  under  the  evi-* 
dence  in  the  case,  if  Halloran  intended  to  defraud,  Parker  partook 
of  that  intent,  '^  or  did  he  have  notice  of  facts  in  the  case  which 
would  awaken  the  suspicion  of  a  man  of  ordinary  intelligence  and 
caution,  and  which  if  acted  upon  by  him  and  investigated  by  him, 
would  have  enabled  him  to  have  known  that  Halloran  had  a  fraud- 
ulent intent.  In  that  case  Mr.  Parker  would  be  infected  with  Mr. 
Halloran's  fraudulent  intent,"  the  portion  of  the  charge  above 
quoted  was  excepted  to  by  the  plaintiff's  counsel,  who  further  re- 
•  quested  the  judge  to  charge  that  it  must  be  shown  that  Parkei^ 
knew  of  these  creditors,  and  intended  to  defraud  them,  which 
request  was  refused  and  an  exception  taken.  These  exceptions 
bring  up  squarely  the  question  whether  the  doctrine  of  constructive 
notice  is  applicable  to  cases  of  this  description,  or  whether  in  order  to 
render  a  sale  for  a  valuable  consideration  invalid  as  against  the  cred* 
itors  of  the  vendor,  it  is  necessary  that  the  vendee  should  have  actual 
knowledge  or  belief,  or  at  least  actual  suspicion  that  the  sale  u 
being  made  with  intent  on  the  part  of  the  vendor  to  hinder  or 
defraud  his  creditors. 

By  the  charge  as  given,  and  the  refusal  to  charge,  the  doctrine 
of  constructive  notice  was  applied  in  all  its  strictness  to  the  case  in 
hand,  and  under  the  rule  laid  down  by  the  judge,  a  purchaser  of 
chattels  notwithstanding  that  he  has  paid  full  value  for  them,  and 
has  taken  them  into  his  actual  possession,  and  may  not  in  fact 
have  known  that  the  vendor  was  indebted,  or  even  suspected  any 
fraudulent  intent  on  his  part,  may  be  charged  as  a  party  to  a  f raud- 
ident  scheme  of  his  vendor,  provided  it  appears  that  facts  were 
known  to  the  vendee,  which  in  the  opinion  of  the  jury  should 
have  put  a  man  of  ordinary  intelligence  on  inquiry,  and  investiga- 
tion would  have  enuhlcd  him  to  discover  the  fnCud.  In  other  words, 
although  the  vendee  acted  in  fact  in  good  faith,  and  did  not  eveU' 
suspect  fraud,  yet  if  the  jury  think  he  ought  under  the  oircum- 
•tances  to  have  been  suspicious  and  to  have  looked  for  fraud,  hk* 


J80  KKW  YOBK, 


P«rker  v.  Conner. 


innocent  confidence  in  the  integrity  of  his  rendor  most  be  pun- 
ished by  the  loss  of  his  title,  and  he  must  be  charged  as  a  party  to 
any  fraud  which  investigation  would  have  disclosed. 

There  can  be  no  doubt  that  it  is  legitimate  for  the  jury  in  such 
cases  to  consider  whether  the  vendee  had  knowledge  of  facts  point- 
ing to  a  fraudulent  intent  or  calculated  to  awaken  suspicion,  and 
that  actual  notice  of  a  fraudulent  intent  on  the  part  of  the  vendor 
need  not  be  established  by  direct  proof.  The  fact  of  notice  or 
knowledge  may  be  inferred  from  circumstances.  But  if  the  doc- 
triue  of  constructive  notice  is  applicable,  it  is  immaterial  how 
the  fact  is.  The  jury  may  be  satisfied  that  the  purchaser  was  in 
fact  entirely  innocent  and  free  from  any  guilty  knowledge  or  even 
suspicion  of  fraud;  but  if  they  find  that  facts  were  known  to  him 
which  were  calculated  to  put  him  on  inquiry,  his  want  of  diligence 
in  making  such  inquiry  is  equivalent  to  a  want  of  good  faith,  and 
the  presumption  of  notice  is  a  legal  presumption  which  is  incon- 
trovertible. Such  is  the  rule  as  to  constructive  notice,  and  it  haa  . 
been  frequently  said  in  adjudged  cases  that  the  doctrine  should  not 
be  extended. 

The  doctrine  of  constructive  notice  has  been  most  generally 
applied  to  the  examination  of  titles  to  real  estate.  It  is  the  duty 
of  a  purchaser  of  real  estate  to  investigate  the  title  of  his  vendor, 
and  to  take  notice  of  any  adverse  rights  or  equities  of  third  per- 
sons which  he  has  the  means  of  discovering  and  as  to  which  he  is 
put  on  inquiry.  If  he  makes  all  the  inquiry  which  due  diligence 
requires,  and  still  fails  to  discover  the  outstanding  right,  he  is  ex- 
eused;  but  if  he  fails  to  use  due  diligence  he  is  chargeable,  as  mat* 
ter  of  law,  with  notice  of  the  facts  which  the  inquiry  would  have 
disclosed.  Williamson  v.  Browny  15  K.  T.  354,  and  cases  cited; 
Jcery.  Westooti,  46  id.  384 ;  8.  c,  7  Am.  Bep.  355.  The  questions* 
in  such  cases  are  first,  whether  the  facts  were  sufficient  to  put  the 
party  on  inquiry  ;  and  second,  did  he  fail  to  exercise  due  diligence 
in  making  the  inquiry  ?  An  affirmative  answer  to  these  two  ques- 
tions charges  the  party  with  notice  as  matter  of  law ;  but  the 
notice,  in  all  such  cases  to  be  found  in  the  books,  relates  to  some 
actual  outstanding  title,  lien  or  equitable  interest.  Such  outstand- 
ing rights  of  third  parties,  though  prior  in  point  of  time  to  the  title 
acquired  by  a  purchaser,  are  often  cut  off  by  the  operation  of  the 
lecording acts,  and  the  doctrine  of  constructive  notice  has  been, 
most  frequently  applied  to  that  class  of  cases  so  as  to  deprive  tba^ 
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purchaser  of  the  protection  which  those  acts  afford  to  purchasers 
in  good  faith  and  without  notice. 

We,  have  not  been  referred  to  any  case  where  the  doctrine  of  oon- 
structiye  notice  has  been  applied  so  as  to  charge  a  purchaser  of 
land,  who  has  paid  a  valuable  consideration  and  was,  in  tact,  inno- 
cent of  any  guilty  knowledge,  with  notice  that  his  grantor  made 
the  conveyance  with  intent  to  defraud  creditors  at  large,  having  no 
special  lien  or  equity.  The  case  of  Baker  v.  BIUBj  39  N.  Y.  70,  is 
cited  as  an  authority  to  that  effect,  and  the  head-note  gives  it  that 
interpretation.  But  an  examination  of  the  case  shows  that  the 
purchaser  was  charged  with  constructive  notice,  not  of  an  intent 
of  his  grantor  to  defraud  creditors  generally,  but  with  construct- 
ive notice  of  a  resulting  trust  in  favor  of  the  creditors  of  the  hus- 
band of  his  grantor.  The  purchaser  took  a  conveyance  from  the 
wife  of  one  Bliss.  The  sale  was  negotiated  by  Bliss  ;  part  of  the 
consideration  was  a  past-due  indebtedness  of  Bliss  to  the  purchaser. 
As  stated  in  the  opinion  of  Woodbuff,  J.,  the  purchaser  had  been 
informed  that  it  was  claimed  and  supposed  that  Bliss  had  paid 
part  of  the  consideration  money  on  the  conveyance  of  the  property 
to  his  wife.  He  knew  that  Bliss  owed  debts  ;  had  heard  that  the 
firm  of  which  he  was  o'r  had  been  a  member  had  failed ;  and  if  the 
fiftcts  were  as  he  knew  that  they  were  supposed  and  claimed  to  be, 
then  there  was,  by  force  of  the  statute,  a  resulting  trust  for  the 
creditors  of  Bliss,  and  he  knew  there  were  such  creditors.  These 
facts  with  others  were  held  sufficient  to  charge  him  with  notice  of 
the  trust  for  the  creditors.  The  facts  come  very  nearly  if  not  quite 
up  to  actual  notice  of  the  trust,  though  the  doctrine  of  constructive 
notice  is  fully  discussed  in  the  case. 

In  the  later  case  however,  of  Steams  v.  Qage^  79  N.  T.  102,  it  is 
expressly  held  that  the  doctrine  of  constructive  notice  cannot  be 
applied  to  defeat  the  title  of  a  purchaser  of  real  estate  for  value 
on  the  ground  that  the  vendor  made  the  conveyance  with  intent  to 
defraud  his  creditors,  but  that  under  the  provisions  of  the  statute^ 
8  R.  S.  137,  §§  4  and  5,  actual  notice  of  such  fraudulent  intent  of 
the  vendor  is  requisite.  The  same  statutory  provisions  are  appli* 
cable  to  purchasers  of  i^ersonal  property,  and  under  the  case  cited 
are  sufficient  to  dispose  of  the  present  controversy. 

In  the  case  of  Reed  v.  Gannon,  50  N.  Y.,  345,  the  doctrine  of 
constructive  notice  was  applied  to  the  case  of  a  transfer  of  personal 
property.     But  the  notice  imputed  in  that  case  was  not  notice  of 
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intent  of  the  vendor  to  defraud  his  creditors  generally,  but  of  a 
specific  lien  existing  by  way  of  mortgage  on  the  property  sold,  and 
the  notice  was  imputed  from  the  language  of  the  instrument  of 
transfer,  which  recognized  the  existence  of  liens  upon  the  property, 
which  liens  the  transferee  assumed,  and  consequently  the  duty  was 
cast  upon  him  of  inquiring  as  to  the  nature  and  extent  of  the  liens. 
We  think  that  in  cases  like  the  present,  where  an  intent  to  defraud 
creditors  is  alleged,  the  question  to  be  submitted  to  the  jury  should 
be  whether  the  vendee  did  in  fact  know  or  believe  that  the  vendor 
intended  to  defraud  his  creditors,  not  whether  he  was  negligent  in 
failing  to  discover  the  fraudulent  intent;  and  that  on  general  prin- 
ciples, independently  of  the  statute,  the  same  rules  are  applicable  in 
such  cases  as  are  applied  for  the  purpose  of  determining  the  hana  fides 
of  a  holder  of  commercial  paper,  viz.,  that  the  question  is  not  whether 
the  holder  took  the  bill  or  note  without  exercising  sufficient  prudence 
and  care,  but  whether  he  received  it  under  circumstances  as  to  charge 
him  with  receiving  it  mala  fide,  and  that  unless  ho  is  fairly  charge- 
able with  notice  of  the  fraud  even  negligence  will  not  defeat  his  title. 
Both  in  England  and  this  State,  up  to  a  certain  period,  the  doc- 
trine of  constructive  notice  was  applied  to  transfers  of  commercial 
paper,  and  any  facts  sufficient  to  put  a  purchaser  of  negotiable 
paper  on  inquiry  were  held  sufficient  to  defeat  his  claim  to  be  a 
ionafide  holder,  if  he  neglected  to  make  the  proper  inquiries.  In 
England  this  doctrine  was  overthrown  in  the  cases  of  Crook  v.  Jodie, 
5  B.  &  Ad.  909;  Backhouse  v.  Harrison,  id.  1098,  and  Ooodman  v. 
Harvey,  4  Ad.  &  Ell.  870,  and  the  law  was  declared  that  actual 
mala  fides  must  be  shown  to  the  satisfaction  of  the  jury  to  deprive 
a  holder  for  value  of  the  character  of  a  bona  fide  holder,  and  that 
negligence  in  not  inquiring  into  facts  which  ought  to  have  put  him 
on  inquiry  is  not  sufficient.  In  Pr ingle  v.  Phillips,  5  Sandf.  157, 
the  doctrine  of  constructive  notice  as  formerly  applied  to  transfers 
of  negotiable  paper  was  applied  to  a  sale  of  merchandise  by  one 
who  had  obtained  it  by  fraud,  to  a  purchaser  of  value  who  claimed 
to  be  a  bona  fide  purchaser,  and  the  later  cases  in  the  English  courts 
rejecting  the  doctrine  of  constructive  notice,  and  requiring  actual 
notice  or  mala  fides  to  deprive  one  of  the  character  of  a  bona  fide 
purchaser,  which  were  cited  on  behalf  of  the  purchaser,  were  re- 
viewed in  an  elaborate  opinion  by  Dueb,  J.,  who  refused  to  follow 
them,  declaring  them  an  unwarrantable  alteration  of  the  law  as 
established  by  a  long  series  of  decisions.     This  case  was  followed 
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in  1854,  in  Danfarth  y.  Dart^  4  Duer,  101.  But  in  the  later  cases 
of  Magm  t.  Badger,  .34  N.  Y.  247,  and  Bebnont  Branch  Bank  v. 
Hoge,  35  id.  65,  the  recent  English  doctrine  in  respect  to  transfers 
of  commercial  paper,  which  was  rejected  by  Judge  Dueb,  was 
authoritatively  adopted  by  this  court,  and  it  was  held  that  circum- 
stances sufficient  to  put  the  purchaser  on  inquiry  were  not  sufficient 
to  deprive  him  of  the  character  of  a  bona  fide  holder  ;  that  he  was 
not  bound  to  be  on  the  alert  for  circumstances  which  might  possibly 
excite  the  suspicions  of  wary  vigilance,  and  that  the  rights  of  the 
holder  were  to  be  determined  by  the  simple  test  of  honesty  and  good 
fiEiith,  and  not  by  a  speculative  issue  as  to  diligence  or  negligence. 

The  cases  of  Pringle  v.  Phillips  and  Danfarth  v.  Dart,  in  so  far  as 
they  rest  upon  the  rules  formerly  applied  to  transfers  of  commercial 
paper^  must  consequently  be  regarded  as  over-ruled  by  the  cases  last 
cited. 

We  see  no  reason  why  the  same  principle  as  to  what  constitutes 
a  bona  fide  purchaser  should  not  apply  to  purchasers  for  value  of 
personal  property,  as  are  applied  to  transferees  of  negotiable  paper, 
especially  where,  as  in  the  present  case,  the  vendor's  title  and  legal 
right  of  disposition  are  unquestioned,  and  the  ground  upon  which 
the  transfer  is  impeached  is  not  any  defect  in  the  chain  of  title, 
but  that  the  vendor's  motive  in  selling  was  to  hinder,  delay  or  de- 
fraud his  own  creditors.     In  such  a  case  there  is  no  duty  of  active 
vigilance  cast  upon  the  purchaser,  for  the  benefit  of  creditors  of 
the  vendor,  which  should  require  him  to  suspect  and  investigate 
the  motives  of  the  vendor.     If  he  knows  or  believes  them  to  be 
fraudulent,  he  has  no  right  to  aid  the  vendor  in  his  fraudulent 
scheme,  and  by  so  doing  he  makes  himself  a  party  to  the  fraud. 
But  fraud  should  not  be  imputed  by  the  application  of  the  strict 
rules  of  constructive  notice  in  such  a  case,  and  actual  good  faith 
should  be  sufficient  to  protect  the  purchaser.     If  it  were  necessary 
to  distinguish  the  present  from  the  cases  of  Pringle  v.  PhiUipa  and 
Danforth  v.  Dart,  the  distinction  is  found  in  the  circumstance  that 
in  those  cases  the  plaintiff  claimed  to  be  the  true  owner  of  the 
goods,  and  to  have  been  defrauded  of  them  by  the  vendor  of  the 
defendant    Whether  the  doctrine  of  constructive  notice  should 
be  applied  in  such  cases,  it  is  not  necessary  to  decide  for  the  pur- 
pose of  determining  the  question  now  before  us. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  cost: 
to  abide  the  event.  Judgment  reverend. 

All  oononr. 
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NoTB  BT  nu  BwoBTBB.— "  OoofltTuctlve  notloe  "  hAsbeen  defined m follows:  la  iNrdMH 
▼.  Jtuawll,  SON.  r.»),t40»llie  court  Mid:  **  OonstnioMTe  notice  lea  IccallBfonnoe  from 
ertehllthed  facte."  OonrtrucClve  notloel  uke  to  be  In  ite  iwtare  no  more  than  evidence 
of  notice  the  presumptlona  of  which  are  ao  violent  that  the  court  will  not  allow  even  of 
Ita  being  controrerted.  tiumb  ▼.  FluUt,  9  Anat.  48B ;  Rogmm  ▼.  imea^  8  N  H.  SMl 
Chancellor  Km  laid  down  the  rule  In  iSterryT.  Anlen,  IJohna.  Gh  SSl,intheee  words: 
*'  I  hold  him  chargeable  with  construetlTe  notice  or  notice  In  law  beoanae  he  had  lnfonn»- 
tlon  solllclent  to  put  him  on  Inquiry."  OonatructlTe  notice  is  of  two  kinda,  that  which 
ariaea  from  testimony  and  that  which  results  from  a  record.  OrifUk  r.  QiiJfUht  1  Hoff. 
Gh.  163. 

It  will  thus  beseen  that  the  distinction  between  '*  actual "  and ''  coDStmctlTe  "  notice 
llee  essentially  in  this:  ^'actual  notice  la  a  question  of  /act  for  ajuiy,  T¥/U  y.  King,  IS 
Fenn.  St.  157 ;  Bradtmry  t.  Falmouth^  18  Me.  66,  to  be  determined  by  CTidenos 
either  direct  or  circumstantial  or  both  and  may  be  rebutted.**  On  the  other  hand  "  con* 
stnictlTe  *'  notlceJb.a  i»resumptlon  of  law  which  cannot  be  rebutted,  whether  from  evidence 
of  facts  or  of  knowledge  or  droumstances,  which  if  they  had  been  acted  on  would  have 
brought  to  light  the  very  facts  which  would  charge  the  party  with  actual  notloe  and  la 
aqoestlon  of  law  for  the  court.  Birdaall  ▼.  fitiswn,  80  N.  T.  880  ;  BoQ§r9Y:  Jana^  8  N. 
fl.SOi.  But  in  Wadeon  Notice,  140,  p.88,  citing  8coiy*sBq.Jur^  1 410,  itis  said  that '*siick 
notice  aa  depends  upon  possession,  upon  knowledge  of  an  agent,  upon  fleets  to  put  one 
upon  Inquiry,  and  some  other  similar  matters,  althou^  often  called  constructive  noUce,  Is 
rather  Implied  notloe  or  prssnmptive  notice  subject  to  be  rebutted  or  explained.  Oon- 
structlTe  notice  is  thus  a  conclusive  presumption,  era  presumption  of  law,  while  implied 
notloe  Is  a  presumption  of  fact.  If  thia  distinction  were  carefully  preeerved  by  witters 
upon  thia  subject,  it  would  enable  ua  to  eeoapeagooddealof  confusion  In  regard  to  the 
subject  of  notice.** 

Knowledge  of  Ikota  to  put  on  Inquiry.  A  purchaser  having  knowledge  of  any 
fsct  suffldent  to  put  him  upon  inquiry  as  to  the  existence  of  some  right  or  title  In  conlUot 
with  that  he  la  about  to  purchase  Is  presumed  eithertohave  made  the  proper  investigation 
or  to  have  been  guiltjrof  negligence,  etc.,  fatal  to  hii  claim  aa  a  bona  fide  purchaaer. 
WaUamtonr.  Brown,  16  N.  Y.  864 ;  CambriOaeBank  ▼.  Ddano,  48  id.  886 ;  fTolioortfc  v. 
Farmert^  LoanCd.,  1  id.  488.  But  the  basis  of  this  rule  isnegligenoe,aod  It  la  only 
applicahle  to  oases  where  the  purohaser  or  incumbrancer  la  chargeable  with  groasnegil- 
geoce  In  not  making  the  examination.  Aioerr.  Wmteotty  48  N.  T.  884.  The  rule  thaft 
what  la  sulllclent  to  put  a  purchaser  upon  inquiry  Is  notice  of  whatever  the  laqaliy  wooid 
have  disclosed,  appUea  to  actual,  not  constructive  notice.  BatUnkauten  T^Bullodc,  11 
Bradw(I]L),886. 

Ohpcwmarannes  amownting  to  mere  snsptolon  of  fraud  are  not  to  be  deemed  notice,  and 
where  an  infarence  of  notice  la  to  aifect  an  Innocent  purchaaer  It  must  appear  that  the 
faqntay  suggested  If  fairly  pursued  would  result  in  the  discovery  of  the  dettet.  Sbmam 
T.  Jfone,  8  Fed.  Bepr.  8K ;  Ifoul  t.  BIder,  60  Pcnn.  8t  187 ;  WOmm  ▼.  Hunter,  80  Ind. 
486.  If  the  transferee  of  property  has  beforo  him  facta  which  would  put  a  person  of 
ordinary  Intelligence  and  prudence  on  hla  guard  or  create  a  suspicion  whi<di  being  followed 
up  would  load  him  to  find  out  that  there  waa  a  fraudulent  intent  on  the  part  of  the 
famr,  hla  abstaining  firom  making  such  inquiry  Is  a  want  of  good  faith.  BumhamT. 
nam  ^B!N.  T.  8upr.  OL  6L  By  reasonable  diligence  la  meant  that  implledlwhere  there  la  i 
reason  to  awaken  Inquiry  and  direct  diligence  In  a  channel  In  which  it  would  be 
fuL  Jfoul  ▼.  Aider,  60  Penn.  8t.  187;  Oambridoe  Bank  v. Delano,  48N.  T.  886.  8o 
the  legal  presumption  la  that  all  conveyances  are  made  in  good  faith  and  not  fraudulently, 
and  the  burden  of  proof  rests  upon  one  who  seeks  to  impeach  the  same  for  fraud.  0*iVeal 
T.  Boons,  88I1L  660.  To  impeach  a  sale  for  fraud  aa  against  the  Tender's  creditors,  both 
the  vendor*s  ffandulent  Intent  and  the  vendee*B  knowledge  of  it  (or  of  droumstaacsa  whioh 
charge  him  with  the  duty  of  inquiry;  must  be  shown.  HopMni  t.  LamaUm,  30  Wt&  879; 
IVmtumT.  Grun^  81 N.  J.  Bq.  864 ;  Jaeger  r. KeUey,  68N.  T.  874  i  Newman  v.  OordeO,  a 
Barb.  448.  There  need  not  be  **goodand  substantial  evidenceof  the  vendor's  fraudulent 
intent  such  as  sends  conviction  home  to  the  mind  and  eatabllshesa  well  founded  belief'* 
to  charge  the  vendee  with  notloe  thereof.  A  less  degree  than  this  will  dharge  the  Tendee 
with  the  duty  of  inquiry.  BopMne  ▼.  I«aHaeon,80  Wis.  870.  When  the  facta  and  di^ 
cumstancea  are  such  as  to  put  a  reasonable  man  on  inquiry,  that  obligation  is  not  satisfied 
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br  MiliMialiy  addiMMd  to  the  eblef  actor  In  the  soapectod  fraud,  and  who  haa  every 
■loUTefbrcoiiceaMiig  the  truth,  when  better  and  reliable  eoiireea  of  tofonnalloD  areopeft 
tohias.    Sifi0er  T.  Joeote,  U  Fed.  Bep.  6S0.   To  make  a  aale  void  for  fraud  aaagainst  the 
ereditors  of  the  aeller,  the  buyer  mntt  have  had  notice  of  the  hitended  fraud  if  hlapar- 
ehaae  waain  good  faith  and  for  a  Talnable  oonelderatlon.    MeCormiUkr.  J^^oft,  88  Ind. 
AM;  lliiMT.i>Ma4ie,48N  Y.  U5.  If  a  grantee  without  Imoinledkjv  of  the  Intended  fraud 
beeomoa  a  pnrchaaer  for  vahie  he  ahoold  be  protected,  ahhongh  the  grantor  acted  from 
tomdnlene  motives.   Holmes  t.  OUarkt  48  Barb.  987.    It  is  not  enough  that  the  vendee  haa 
knowledge  of  the  fraudulent  Intent,  it  must  be  made  to  appear  that  he  participated  in  it 
Dudl^T.  Danfitrth,  61 N.  T.  086.   To  avoid  a  sale  made  to  defraud  crsditorB  It  Is  not  re- 
qpilrsd  ttaait  the  purohsaer  should  have  had  actual  knowledge  of  the  fraudulent  pntpoae  of 
the  vendor.   It  la  sufficient  if  he  had  constructive  notice.  Singen  v.  Jocote,  U  Fed.  Bep. 
608;  ^twaod  r,  ImpmmJK^  N.  J.  Eq.  160.  But  see  to  contrary,  Steams  t.  Qage^  78  N.  7. 108. 
The  notice  of  fraudulent  intent  to  affect  the  title  of  apurohaser  for  value  mustezlst  prior 
to  the  perfscting  of  the  aalCb    Qcttberg  t.  Obnner,  44  N.  T.  Sup.  Ot.  664.     Where  cob. 
stractlve  notice  is  alleged  to  result  from  facta  or  drcumstancea,  the  presumption  may  be 
rspeDed.    OfiiffUh  r.  OriigUh^  1  Hoff.  Gh.  168;  Bogen  ▼.  Jones,  8  N  H.  964.   A  purchaaer 
lor  a  valuable  consideration  la  not  chargeable  with  constructive  notice  that  the  convey- 
ance to  him  was  made  by  his  vendor  with  intent  to  defraud  his  creditors,  oehuil  notice  is 
recinired  to  Impair  his  title.  Steamer  Oage,  78  N.  T.  lOlL  In  this  case  the  court  (pp.  18841), 
after  statlag  the  rule  of  coostmctiTe  notice  of  fraud  as  laid  down  in  WiUkuneon  t.  Brown, 
16  N.  T.  888,  and  Baker  v.  Bliss,  88  id.  70,  say:  ''  In  the  case  at  bar  it  la  not  apparent 
that  the  purchaser  was  acquainted  with  any  fact  which  might  create  a  well  grounded  be-r 
Uef  that  there  was  any  defect  in  the  title  of  his  grantor.    There  is  evidence  to  show  that 
he  had  reason  to  believe  and  did  suppose,  that  a  full  consideration  had  been  paid  for  the 
farm,  Independent  of  the  agreement  to  support  the  father  of  his  grantor.    Healsoknen; 
tiiat  his  grantor  had  worked  for  his  father  for  a  number  of  years  and  had  no  occasion  to 
question  the  validity  of  the  claim  allowed  for  his  services.    Under  such  evidence  It  cannot 
be  Helmed  that  any  question  aa  to  constructive  notice  was  presented  upon  the  trial.    Be 
thataattmay,  however,  we  think  that  this  la  not  material,  as  aetwU  notice  is  required 
where  a  valnafale  consideration  has  been  paid.   The  statute  relating  to  fraudulent  convey- 
aacea  <S  B.  B.  187,  6  6),  provides  that  Its  provisions  shall  not  be  construed  in  any  manner 
to  affect  or  impair  the  title  of  a  purchaser  for  a  valuable  consideration  unless  It  shall 
appear  that  such  purdiaser  had  previoos  notice  of  the  fraudulent  Intent  of  his  immediate, 
grsator,  or  of  fraud  rendering  Toid  the  title  of  such  grantor.    This  plainly  meana  that 
aetuai  noeiee  shall  beglven  of  the  fraudulent  intent,  orknowUdgeof  etreumetatieee  u>Meh 
ore  squfealsnt  to  SMch  notice.    Circumstances  to  put  the  parohassr  on  Inquiry  where  ftall 
value  haa  been  paid  are  not  snfllctant     If  he  knew  of  the  fraud  that  would  be  enough.   It 
Is  not  found  that  he  had  such  knowledge  in  the  case  considered.    As  there  is  noanoh  llnd- 
iag,  we  may  aasome  that  he  had  no  knowledge  of  the  fraud,  and  without  this  no  case  Is 
sstabilshed  which  would  invalidate  the  conveyance  to  him  and  warrant  the  coodusion  of 
thereCsrse.   No  authority  has  been  cited  which  sustains  the  principle  that  a  purdiaser  for 
a  vainable  oonalderation  without  previous  notice  is  chargeable  with  constructive  notice  of. 
the  fraadnlent  intent  of  hia  grantor,  and  such  a  rule  would  carry  the  doctrine  of  oonstruot^ 
Ive  notloe  to  an  extent  beyond  any  principle  which  has  been  sanctioned  by  the  courta,  and 
esanot  be  nidield.**   The  ruling  in  SCeoms  ▼.  Oooe,  was  applied  in  the  ease  of  FtaffsyT. 
OiTpeiiCer,  87  Hun,  860.   In  that  case  the  defendant  Abram  Oarpenter  (the  grantee),  a. 
brolherof  Charles  carpenter  (the  grantor),  on  examination  supplementary  to  execution 
aaaoog  other  things  testified,  **  I  did  not  know  at  that  time  (meaning  the  time  when  the 
convejanoewas  made),  that  he  owed  any  thing  aside  from  me;  thought  something  up  from, 
the  way  ha  talked;  he  asked  me  to  deed  this  house  and  lot  to  his  wife;  Wednesday  went  to 
Ushoase,  he  sent  forme;  he  wanted  to  sell  me  his  farm;  I  said  *  what  Isupt*  he  said  *you 
aeed  not  ask  any  questions  nor  ssy  any  thing  for  two  or  three  days;  if  I  don't  sell  this  to 
you  I  shaD  to  some  one  else,'  and  I  did  not;  what  was  up  didn't  know,  but  thought  there 
was  soDftething;  he  was  always  a  square  fellow  before  this;  supposed  he  was  at  this  time.'* 
The  referee  found  that  the  conveyance  was  taken  by  Abram  without  the  knowledge  of 
thefrcHidiilsn^  intent  of  his  grantor,  and  in  considering  the  question  theoourt  say:  '*  Fraud 
an  evil  Intent  or  illegal  intent.   Such  intent  can  only  exist  in  esse  of  knowledge. 
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^nder  tbta  fltatata  fraud  is  not  a  quflstkm  of  neerUgenoo,  it  is  aquestlon  of  ktto«Hed0B  i 
(Intent.  A  pnr^  may  be  negligent  in  not  eramining  the  leoords  for  liens  and  tncumlirmnoae 
.Jn  real  estate  before  purchase  and  still  be  strict^  honest  and  innocent  of  fraud.  The  appel- 
lant's counsel  contends  that  this  decision  C79  N.  T.  108),  is  in  conflict  with  numerous  other 
dedsionsintheCouitof  Appeals  and  he  dtes  the  cases  of  16  N.  Y.aM;  8Bld.  10;  fiOld.  8tt; 
TBid.asO.  *  •  •  In  neither  of  those  cases  was  fraud  alleged  or  claimed  to  exist  on  tii» 
.part  of  the  persons  held  to  be  chaigeable  with  constmetive  notice.  *  *  Our  attentkm 
Jias  not  been  calledto  a  single  case  in  the  Oourt  of  Appeals  brought  under  this  statute  where 
/yotid  is  charged  as  the  gniTamen  of  thl»actlon,in  whichit  has  been  held  that  there  can  be 
a  recoyery  against  the  grantee  without  aettuU  notice  of  the  fraudulent  Intent  of  his 
grantor." 

It  is  not  the  duty  of  the  purchaser  to  inquire  into  the  motives  of  the  seller  fbr  mn""y 
the  sale .  Hence  he  is  nos  chargeable  with  knowledge  of  a  fraudulent  purpose  on  the  part 
of  the  seller  merely  because  he  failed  to  avail  himself  of  an  opportunity  of  making 
InTesUgations  which,  if  made,  would  have  reTealed  the  purpose.  8taU  ex  rti.  PUree  t. 
MerrttU  «0  Mo.  275.  Where  a  debtor  sold  his  entire  stock  of  goods  to  a  purchaser  with  the 
intent  to  defraud  his  creditors,  a  full  consideration  paid  by  such  purchaser  will  not  pro-- 
tect  him  If  he  has  notloe,  actual  or  oonstructlTe,  that  the  Tendorls  selling  to  hinder  and 
delay  his  creditors.  SUioer  v.  JMOb$,  11  Fed.  Bep.  560.  On  this  point  the  court  said  (p. 
661):  **  A  full  consideration  paid  in  cash  will  not  protect  a  purchaser  who  has  notice, 
actual  or  constnictlTe,  that  the  vendor  is  sellfng  to  hinder  and  delay  hlS  credlton :  and  the 
reason  is,  that  by  aiding  the  debtor  to  convert  his  visible  and  bulky  property,  which 
cannot  readily  be  concealed  from  creditors,  into  money  which  it  is  easy  to  put  beyond 
their  reach,  he  knowingly  assists  the  debtor  to  carry  out  hlS  fraudulent  purpose."  IVirifum 
V.  Cfreen,  SI  N.  J.  Eq.  864.  On  the  question  of  fraudulent  intent  the  parties  to  the  transfer 
may  testify  as  to  their  object  and  intent  in  making  it.  AbboU*9  Trial  Ev.  790,  740 ;  Bump 
on  FVaud.  Obnvey,  (3d  ed.)  603.  Declarations  of  the  seller  shortly  before  his  sale  are  ad- 
missible to  show  his  intent,  although  they  were  not  made  in  the  presence  of  the  creditori. 
or  to  their  knowledge.    Bithoff  v.  HarUey,  0  West  Va.  100. 

Kotioe  to  agent  Is  to  prineipaL  When  notice  t6  an  attorney  will  be  imputed  co  client 
see  Fairfldd  Savings  Batik  v.  ChoM,  12  Me.  236:   s.'o.,  80  Am.   Bep.  810,  8S,  note. 
Kotice  to  an  agent  of  an  unrecorded  deed  is  notice  to  the  prIncipaL    J^roJbe  v.  Barker,  64 
Vt.  378.    Whatever  Information  an  attorney  acquires  in  relation  to  the  subject  matter, 
of  a  suit  be  will  be  presumed  to  have  communicated  the  same  to  his  client,  and  notice  to 
him  is  constructive  notice  to  his  client.    Bieree  v.  Bed  BtyJt^  81  Cal.  160.    A  principal  is 
not  afltected  by  information  Imparted  to  tlie  agent  (attorney)  b^ore  the  agency  AyiiniMl, 
and  which  has  not  been  retained  in  mind  by  the  agent.     Terger  v.  Barx,  56  Iowa,  77. 
Kotice  to  an  agent  of  fects  arising  from  or  connected  with  the  sul^Ject  matter  of  the 
agency  is  constructive  notice  to  the  principal  where  the  notice  comes  to  the  agent  while  he 
is  acting:  for  the  principal  and  in  the  course  of  the  very  traiutckition.    Bieree  v.  EUd  Bbif^ 
81  Cal.  160. 

'  Notice  to  sub-agent.  An  account  or  money  demand  having  been  delivered  fry  Its 
owners  to  a  collection  agency  with  Instructions  to  collect  the  debt,  that  agency  trans- 
mitted the  claim  to  an  attorney,  who  knowing  the  insolvency  of  the  debtor  persuaded  him 
to  confess  Judgment.  The  money  collected  was  transmitted  to  the  colleotlon  ageni^,  but 
never  reached  thq  creditors.  Proceedings  in  bankruptcy  were  Instituted  against  th» 
debtor  within  four  months  after  such  confession  and  were  prosecuted  to  a  decree.  Held 
that  as  the  attorney  was  the  agent  of  the  coUeetion  agency  which  employed  him,  and  not 
of  V\e  creditors,  his  knowledge  of  the  insolvency  of  the  debtor  was  not  chargeable  to  them 
in  such  a  sense  as  to  render  them  liable  to  the  assignee  in  bankruptcy  for  the  money 
collected  on  the  Judgment.  Qwtere  would  they  have  been  so  liable  had  the  money  reached  ■ 
their  hands  ?  Hoover  v.  Wise  et  (U.,  01  U.  8.  808,  afllrmmg  61  N.  T.  805.  Actual  notice 
to  an  agent  being  constructive  notice  to  his  principal :  and  each  partner  being  In  relation 
tb  the  concerns  of  the  partnership  the  authorised  agent  of  the  others,  actual  notice  to 
•ne  partner  is  constructive  notice  to  all.  WatMn  v.  Tf  e/b,  5  Conn. 468.  Two  firms  having 
a  common  partner  are  chargeable  with  the  knowledge  of  such  common  partner,  which 
knowledge  alfects  all  his  associates  in  both  firms  where  such  knowledge  relates  to  the 
business  affecting  both  firms.    Notice  which  is  imputable  to  one  of  the  firms  Is  Imputable 
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to  the  other  also  if  It  relates  to  the  bastnees  of  that  other.  This  notloe  with  which  all  the- 
aaembera  of  such  linns  areaffected  and  arechai^eable  does  not  cease  with  their  dissolution^ 
but  eontjimes  with  full  force  during  the  winding  up  of  the  affairs  of  the  partners  as  be- 
tween the  firms  and  themselves.  The  MarieUa,  etc.,  ▼.  Mowry^  16  N.  Y.  Weekly  Dig.  488. 
Hw  docbine  of  constructive  notice  cannot  properly  be  so  extended  as  to  charge  a  conw 
pany  with  notice  of  the  condition  of  another  comj^any,  because  its  agent  was  for  three 
yeara  a  manager  of  such  other  company,  some  two  years  before  the  time  when  th» 
doctrine  is  sought  to  be  applied.  Banco  de  Lima  ▼.  J  nfflo-Peruvian  Ba/ilc^  8  Chan .  Div . , 
25 Eng.  R.  (Moak  notes)  194.  In  thiscase  Mauks,  V .  C  (p.  176) ,  said :  **  I  think  if  I  were 
to  say  that  where  a  gentleman,  who  had  been  manager  of  one  company  for  three  yean- 
sfler  n  transaction  had  taken  place  and  had  then  ceased  to  be  so  for  two  years  and  become 
the  agent  of  another  company,  the  other  company  to  which  he  became  the  agent  is  boimd 
by  aU  the  knowledge  that  he  once  possessed,  and  that  he  as  their  agent  was  bound  to  re- 
eoUect  all  the  minute  arrangements  of  the  documents  which  he  is  not  in  possession  of  and 
which  ore  not  accessible  to  him,  and  also  to  go  into  the  general  account  between  principal 
and  agent  arising  out  of  this  transaction,  it  would  in  my  opinion  be  carrying  the  doctrine 
of  notice  to  a  most  Inconvenient  and  dangerous  extent.  It  has  often  been  said,  and  the 
celebrated  decision  of  Lord  Haiu>wickb  was  referred  to  as  to  the  doctrine  of  notice,  thai 
It  must  be  not  at  a  distant  period  but  in  the  same  transaction.  We  cannot  expect  a  person 
to  remember  the  minute  effect  of  transactions  long  ago.  *' 

I4s  pendens.  The  modem  doctrine  of  Its  pendens  is  based  not  upon  the  theoiy  that  a 
pending  suit  is  constructive  notice  to  all  the  world,  like  a  recorded  deed,  but  upon  the 
ground  that  the  law  win  not  allow  litigant  parties  to  give  to  others  pending  the  litigation, 
rights  to  the  property  in  dispute  so  as  to  prejudice  the  opposite  party  and  defeat  the  exe- 
cution of  the  decree  to  be  entered  in  the  case.  The  doctrine  can  therefore  have  no  ap- 
plication except  in  those  cases  where  the  lis  in  question  is  of  such  a  character  as  to  enable 
a  definite  decree  to  be  entered  therein  deciding  the  right  of  property  between  the  parties. 
Doo6ir*s  Jkppeal,  97  Fenn.  St.  158;  and  see  Battamy  v.  Sabine,  1  De  Gex  &  Jones,  666 
and  note;  HcCbrook  v.  N.  J,  Zine  Cb.,  57  N.  Y.  616.  Lis  petidene  is  merely  a  statute  sub- 
stitttte  for  aotual  notice  to  subsequent  purchasers  and  incumbrancers  of  the  existence  of  the 
piatntUTn  claims  and  that  he  has  commenced  an  action  to  enforce  it.  Whoever  buys  after 
that,  bqya  with  notice  equivalent  to  actual  knowledge  of  these  facts.  HdU  v.  Nd&on,  S3 
Barb,  9fi;  StuyvesatU  v.  HoO,  2  Barb.  Oh.  151 ;  Ray  v.  Roe,  2  Blackf .  (Ind.)  258 ;  JTnmoler 
V.  Sablin,  20  Iowa,  101;  Sheridan  v.  Andreum,  49  N.  Y.  478 ;  Murrofy  v.  AiUou,  1  Johns. 
Gh.  M,  Alf9  pendens  only  relates  to  and  affects  voluntary  alienatlous  of  property  pending 
a  suit  in  respect  to  It,  by  or  finom  the  defendant  therein,  and  In  no  way  affects  independ- 
ent parties  asserting  adverse  rights  in  respect  to  it.  Beeker  v.  Howard,  4  Hun,  859 ;  aff^d 
tf  N.  Y.  6.  To  make  the  pendency  of  a  suit  noUce  so  as  to  affect  the  conscience  of  a  pui^* 
dialer,  it  is  essential  that  the  court  have  Jurisdiction  over  the  subject-matter.  C€urrin(h 
Un  V.  Bren<,i  McLean,  167,  175 ;  citing  Sorel  v.  Carpenter,  2  P.  Wms.  488;  Worsley 
I  Ectri  of  Scarborough,  3  Atk.  898 ;  Blstwp  of  Winchester  v.  Payne,  11  Yes.  194 ;  Murray 
t  BdZEou,  1  Johns.  Ch.566.  In  New  York  it  Is  notice  only  to  parties  In  the  action 
•id  purchasers  and  incumbrancers  from  them,  subsequent  to  the  notice  being /Oed.  New 
fork  Code  Civ.  Proc.,  %  1671;  Weyh  v.  Boylan,  68  How.  Pr.  12;  afllrming  68  How.  897; 
fuUer  V.  Seribner,  76  N.  Y.  190.  The  assignee  of  a  mortgage  Is  an  incumbrancer  and  is 
!lonnd  by  a  ICs  pendens.  Hovey  v.  HiU,  3  Lans.  167.  Notloe  of  lis  pendens  may  be  filed 
fci  a  salt  affecting  a  leasehold  interest.  Ruck  v.  Lange,  10  Hun,  803.  In  Lieteh  v.  WeUs^ 
48  N.  Y.  586,  It  was  held  that  "  the  doctrine  of  constructive  notice  by  lis  pendens  did  not 
apply  to  articles  of  commerce  passing  from  hand  to  hand,  like  commercial  paper, 
sad  the  court  say  (p-  618),  '*  the  doctrine  of  constructive  notice  by  lis  pendens  has  never 
yet  been  applied  to  such  property  (stocks).  This  doctrine  must  have  its  limitations.  It 
coold  not  be  applied  to  ordinary  commercial  paper  nor  to  bills  of  lading  nor  to  govern- 
nieot  or  corporate  bonds  payable  to  bearer.  Indeed  I  do  not  find  that  it  has  ever  been  ap- 
plied and  I  do  not  think  it  oug^t  to  be  applied  to  any  of  the  articles  of  ordinary  commerce. 
Public  policy  does  not  require  that  it  should  be  thus  applied .  On  the  contrary  its  applica- 
tioD  to  such  property  would^work  great  mischief  and  lead  to  great  embarrassments."  To 
aune  effect.  County  of  Warrtn  v.  Marey,  97  XT.  [S.  96 ;  County  of  Cass  v.  QiUeti,  100  Id.. 
BtoOroyherry  t.  Morris,  68  AU.  113;  Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  Y.  616. 
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Ifommmiowu  Thogenerml  rule  is  that  poiae— Ion  of  real  estate  is  conetmetlTe  notles 
to  all  the  world  of  the  rights  of  thepartj  In  poeaaMlon.  Troup  r.  RwrUmrU  10  Bari>.  97t 
TutOe  r.  Ohunhman^U  Ind.  811;  Perkiw  v.  StcatUi,  48  MIvb.848;  HmtUy  ▼.  Iforw,  81 
Ho.887;  Jtg^nonr  Jtgenon,  90  111.651;  BratUng  r.  BroaMm,  108 kU 411 ;  Warren  ▼. 
RtauMnOt  08  Id.  88 ;  Strong  r.  8hea^  88  Id.  875 ;  Hommel  ▼.  Deolnnew*  88  Mteh.  888; 
ButBea  ▼.  Sweswy,  88  Id.  986 ;  Rogert  r.  Jonm^  8  N.  H.  804 ;  PaUon  t.  HoUlOai/abmtifi^, 
40Penn8t.  808.  The  poaseasion  which  will  be  eqnlTaieot  to  actual  notloetoaauboeqoent 
porohaaer  must  be  an  actual  open  and  Tisible  oooupation  Inoonaistent  with  the  title  of  the 
apparent  owner  bj  the  record  ;  not  equivocal,  occasional,  or  for  a  special  or  temporary 
purpose.  Constructive  pooseeslon  wHl  not  sufllce.  Brown  r,  VoUtenming,  01  N.  T.  TO,  83; 
Page  v.  Waring,  70 id.  403;  Atwood  v  Bears,  47Mich.  72;  SmUh  ▼.  Jaekmm,  78  IlL  864; 
Bingham r,  Kirldand,  84  N.  J.  Eq.  289 ;  Oiheen ▼. Breehenbridge,  48 OL  91  ;2ay  ▼.  WQeox^ 
m  Wis.  BBS;  Mayer  t.  Hifimon,  18  N.  T.  180 ;  Trtuteen  ▼.  IFheeler,  01  id.  88;  Orssr  t. 
Hlggiru^nKane.  420  ;Meehanr.WiUiama,  48  Penn8t.S38;  Nttyeey.  BaU,  97n.&  84. 
But  such  possession  does  not  neceesarilj  constitute  constructive  notice  of  the  existenoe 
of  a  title  in  the  partj  in  possession^  as  the  presumption  of  notice  arising  from  it  may  be 
rebutted.  Roger  r.  Jonu,  8N.  H.  904  The  possession  of  a  tenant  Is  sufficient  notloe  el 
his  landlord's  title  to  put  a  person  dealing  with  the  property  on  inquiry.  0*2201111160  ▼. 
O'Conner,  89  Gal.  448.  Actual  occupancy  by  a  purchaser  under  a  contract  of  sale  Is  oon- 
atmctive  notice  to  a  mortgacee  of  his  rights  TruiUee  ▼.  TTTkeelsr,  01  N.  T.  88 ;  Bramam 
▼.  WiOtineon,  8  Barb  151.  When  a  vendor  remains  in  possession  after  making  his  deed, 
■a  purohaser  from  his  grantee  has  a  right  to  rely  upon  the  deed  of  the  vendor  In  pijasusslun 
as  a  complete  answer  to  any  inquiry  which  his  possession  would  suggest.  INfigftaai  t. 
.nrUand,  84  N.  J.  Bq.  289.  The  fact  that  a  grantor  remainsin  possesrion  of  his  land  after 
oonveying  it  away  by  a  deed  absolute  on  its  face  Is  not  constructive  notice,  to  purrhaaeri 
of  a  Judgment  against  tbs  grantee,  of  the  grantor's  right  to  have  his  deed  tieated  aa  * 
mortgage.  lYiMle  v.  Churthnuiiv,  74  Ind.  811.  Actual  possession  by  a  cestui  giis  tniat  la 
oonstnictive  notice  to  a  purchaser  that  there  is  some  daim,  title  or  poasession  of  the  prop- 
er^ adverse  torthe  vendor.  Jehna  v.  NoirrU%  88  N.  J.  Bq.,  147.  For  the  porpoae  of  putting 
purnhssers  upon  Jnquliy  as  to  the  fights  of  third  persons,  the  husband*B  poasssslen  of 
the  wife^s  real  estate  is  the  possession  of  the  wife.  VVwfsCtv  SmttA,  88  N.  T.  888.  Tbm 
principle  of  constructive  notice  will  not  apply  to  an  oninhahtted  and  nnflnlshed  dweMng 
house.    Broiem  v.  roUbennfiiff,  04  N.  T.  70. 

Bee! tale.  A  purchaser  is  chargeable  with  notloe  of  everything  thaO  i^ipears  on  the 
fsoeof  the  deeds  consUtntfaig  his  chahi  of  title.  Bureh  v.  Oorter,  44  Ala.  115;  JVingkr. 
Dufm,  87  Wis.  448;  Coirdoea  v.  Hood,  17  Wall.  L  But  he  is  not  boond  to  inqolre  faita 
collateral  circomstanoss.  Burth  v.  OBrtor,  44  Ala.  116.  A  redtal  In  a  deed  forming  a 
link  in  the  chain  of  title  of  any  facts,  which  should  put  a  subsequent  grantee  or  mort- 
gagee upon  inquiry,  and  cause  him  to  examine  other  matters  by  which  a  defect  in  tha 
title  would  be  disoiosed  is  constmotive  notice  of  such  defect  Acer  v.  IFeitoott,  4B  N.  T. 
884;  Osmhridae  Ba/ifcv.  IMa no,  48  id.  880.  The  rule  that  a  grantee  ahrajs  takes  with 
oonstnietive  notice  of  whatever  appears  in  the  ixniv^yances  constttotlng  bis  chain  of  titia 
applied  to  a  prior  unrecorded'mortgage  referred  to  In  the  second  moctgage.  Bafcsr  v. 
Jfot/isr,  86  Mich.  61.  Where  the  defendant  daims  title  throofl^  a  deed  which  nnntalns  a 
ooveoant  to  reconvey,he  is  chargeable  with  constructive  notice  of  such  covenant.  Vmn 
Dofvnv.  RoMnson,  ION.  J.  Bq.  800b  One  knowing  of  a  deed  containing  a  roferenoe  to  a 
registered  title  bond,  held  to  be  aifected  with  constmotive  notH)e  of  the  contents  of  the 
deed.  Pttynav  AberoromMe,  IG  Heisk.  101.  See  TROte  v.  Oay,  48  Tex.  463:  8  G.,ai 
Am.  Bep.  828. 

Beeordn.  The  record  of  a  deed  is  notice  only  to  those  who  are  bound  to  oaaroh  for  It. 
It  is  not  a  publication  to  the  world  at  large.  Ifaul  v  BUUr,  60  Penn.  St.  107.  Ttom.  the 
time  a  conveyance  is  delivered  to  the  dert  for  record  it  is  notice  to  all  subsequent  pnrciias' 
ers.  Jfut.  Lifelna.  Co.  v.  Dake,  87 K.  Y.  867;  PopUn  v.  JfundeO,  27  Kans.  188 ;  Brocket 
Appeal,  04  Penn.  8t.  121 ;  Pringie  v.  Dunn,  37  Wis.  449 ;  Cflader  v.  Thomas,  80  Penn. 
St.  848 ;  Polfc  V.  Cosorove,  4  Biss.  487;  Oott  v.  Watte,  28  Ark.  814.  A  transfer  upon 
its  face  as  spread  upon  the  record  must  show  a  compliance  with  the  requirementa  of  the 
atatnte  in  order  to  give  it  effect  as  constructive  notice;  parol  evidence  cannot  be  brought 
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in  aid  of  any  defect.  Wovd  v.  Oodirane,  89  Vt.  644.  The  record  of  a  deed  not  ezecnted 
ki  eooforml^  with  the  recording  laws  is  constructive  notice  to  no  one.  Oalpin  ▼.  Abbott^ 
6  Mich.  17;  Itham  ▼.  Bennington,  19  Vt.280;  Loughrid(fe  ▼.  BrooMand,  80  Miss.  646^ 
CogoA  T.  Cbofc,  28  Minn.  137  ;  Wwfd  ▼.  Cochrane,  89  Yt.  641;  Biakop  v.  Schneider,  46  Mo. 
478;  Fanl^omllleyT.  P^ers,86  0hioSt.  471;  Green  ▼.  Drinker,  7  Watts  ft  Berg.  440; 
K^ai^dt  T.  Bower,  7  Seig.  *  Bawie,  64.  But  see  WaUon  t.  XVeUe,  6  Conn.  468;  Brown  ▼• 
IfcOormfeIc,  88  Mioh  815.  A  memorandnm  attached  to  a  deed  and  entered  on  the  margin 
of  the  reooid,  but  not  acknowledged,  is  not  constmctiye  notice  to  a  purchaser.  McKean 
▼.  JIUelMlI,  85  P^nn.Bt.a68.  Where  a  recorded  Instrument  shows  upon  its  face  that  the 
acknowledgment  was  taken  b/  a  party  In  interest,  it  is  improperly  recorded  and  is  no 
oonstmctiTe  notice ;  but  when  it  Is  fair  upon  its  face  It  is  the  duty  of  the  register  to  re- 
ceiTe  and  record  it,  and  its  record  operates  as  noUoe  notwithstanding  that  there  may  be 
some  hidden  defect.  Yet  a  conveyance,  though  improperly  acknowledged,  is  good  as 
between  the  parties  or  those  purchasing  with  actual  notice .  SUvenn  v.  Hampton,  46  Mo. 
404.  The  reopnUng  of  an  assignment  as  a  notice  to  subsequent  mortgagees  is  not  invali- 
dated by  proof  that  the  acknowledgment  was  taken  in  l^ew  Jersey  by  a  notary  public  of 
New  York  ooonty,  when  his  certificate  was  in  due  form  and  purported  to  have  been  taken 
In  New  York  fiuQmm  v.  Hammond,  18  Hun,  474.  A  party  acquires  no  rights  by  re- 
oordlngApapernot  entitled  to  be  recorded.  OflUff  v.  ]|faa«,  28  N.  Y.  181 ;  Bnwm  v.  Budd» 
8Ind.  448;  DuUon  v.  Joes,  5  Mich.  515.  But  knowledge  of  such  a  deed  may  operate  as 
actual  notlee.  Mutgrove  v.  Bonser,  5  Or.  313.  The  contents  o^  a  deed  are  to  be  correctly 
spread  npon  the  record.  Terrett  v.  Andrew^  44  Mo.  809.  The  registry  of  a  mortgage 
given  to  seenra  $8,000,  but  by  the  mistake  of  the  derk  registered  for  $800,  la  notice  to  sub- 
ssquflnttNmaJIdepureliaflers,  to  the  extent  only  of  the  sum  expressed  in  the  registry. 
Jhmt  st  at  ▼.  Beekman,  1  Johns.  Ch.  288.  Where  a  mistake  is  made  in  recording  a 
mortgage  in  axtenso,  by  omitting  to  copy  the  attestation  thereof,  Aeld,  that  the  registry 
was  not  oonatrocUva  notkse  to  subsequent  mortgagees  for  value.  PringU  Y:,Du,nn^  87  Wis. 
448.  Beoording  a  mortgage  in  book  of  deeds  Is  not  dniy  recording  It,  within  the  meaning 
of  the  recording  acts,  so  as  to  be  oonatruotive  notice  to  a  subeequisnt  mortgagee  in  good 
faith  or  to  affeot  a  conveyance  subsequently  but  duly  recorded.  OUUo  ▼•  Jfoos,  88  N.  Y. 
198.  Beoofding  a  mortgage  In  the  records  of  assignments  of  mortgages  Is  not  oonstmet- 
hre BOdoe.  Parmmt  v.  Xeiit,  84  N.  J.  Eq.  67,  70;  CbnMfn  v.  Hinds,  10  Minn.  467 ;  oonfm, 
Ctodsr  V.  momos,  89  F^nn.  St.  848. 

Where  the  recorder  by  mistake  enters  the  name  of  another  person  as  the  grantorin  the 
ased  In  place  of  the  true  grantor  the  same  Is  not  duly  recorded.  Jeni^ngtr,  Wood,  88 
Ohio,  861 ;  HoioeT.  Thaytr,  40  Iowa,  154.  The  entry  of  a  conveyance  out  oC  the  order  of 
Ma  data  and  npon  a  page  which  should  have  contained  a  mortgage  several  years  antece- 
dent in  execution  Is  not  notice  to  a  subsequent  mortgagee  in  good  fUth.  JT.  T.  lAfe  Tna, 
v.inUt^]7N.  Y.460. 

Ibe  raoord  of  a  deed  or  mortgage  Is  oonstructive  notice  only  of  what  appeare 
OB  the  face  of  the  laatmment  as  recorded.  Batten^tisen  v.  Bvlloefc.  11  Bradw.  (HI.)  606 ; 
O^iway  ▼.  Machont  7  Neb.  886 ;  Bart^ard  v.  Oom/xm,  80  Mich.  168, 164,  and  cases  cited  ; 
QaU*e  Eixr.  v.  Mmrie,  80  N.  J.  Bq.  288 ;  affirmed  30  Id.  286.  Ndr  of  all  which  might  be 
ascertained  by  Inquiries  suggested  by  the  record.  TaiiLor  v.  JSTorHson,  47  Tex.  548.  In 
niggB  V.  Boylan,  4  Biss.  446,  It  was  held  that  a  grantee*s  righto  are  protected  even  though 
Ite  ivoorder  actually  records  only  a  portion  of  his  deed.  The  Index  is  not  an  essential 
part  of  the  record  for  the  purposes  of  notice ;  and  a  mortgage  duly  recorded  though  not 
indexed  la  constructive  notice,  even  against  a  bona  fide  purohaaer  or  mortgagee  who 
^ealt  on  the  faith  of  finding  no  Incumbrance  in  the  index.  Mui  Life  Ine,  Co,  v.  DoJke,  1 
Abb.  N.  C.  381;  Board,  eti^.  v.  Batteoch,  5  Oreg.  472;  ChtOham  y.  Bradford,  60  Ga.  827. 
And  In  tht^  case  the  court  say :  *'  When  a  deed  has  been  duly  copied  upon  the  record 
book  it  ladlflkmlt  to  say  that  it  Is  not  recorded.  The  steppi  to  be  taken  for  ea^  reference, 
as  It  seems  to  us.  are  matters  with  which  the  owner  of  the  deed  h^  nothing  to  do.  He  has 
caused  bis  deed  to  be  copied  upon  the  public  books,  that  is  all  the  laXr  riiqulres  of  him,  and 
fthft^  is  an  he  can  do.  Where  an  assignment  of  the  Interest  of  the  owner  of  a  leasehold 
estate  In  fee  is  pteaented  to  and  left  with  thp  clerk  of  the  proper  county  to  be  recorded, 
the  fMlore  of  ttie  derk  to  prop&[\j  Index  it,  or  errors  made  by  him  In  transcribing  It,  will 
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not  prajudioe  the  ritfi»tm  of  the  udgneeor  deprive  him  of  the  prlTiieges  conferred  upon 
him  1^  the  reoordlng  acts.  BeiUford  ▼.  Tupper,  80  Hmi,  174.  178.  A  party  who  sullterri 
through  the  neglect  of  the  olerk  to  properly  Index  n  oonreynnoe  must  look  to  the  clerk 
4md  hie  mretiee  for  redress.  Boord,ete.,  ▼.  Bei2>eodc,5  Oreg.  47S.  The  registry  of  a  con- 
veyance of  an  equitable  title  Is  notice  to  a  subsequent  purohassr  of  the  same  Interest  or 
title  from  the  same  grantor,  hut  Is  not  notice  to  a  purchaser  of  the  legal  title  from  the  per- 
son who  appears  by  the  record  to  be  the  real  owner.  Tnrbett  v.  Weatt  86  N.  T.  280. 
OonstructlTe  notice  from  the  record  applies  to  equitable  as  well  as  to  legal  estates.  Dtg^ 
man  v .  MeCoUum,  47  Mo.  878.  Actual  knowledge  of  a  prior  unrecorded  deed  is  equlT»- 
lent  to  the  constructive  notice  operated  by  registration.  Blainer,  StewarU  t  Iowa,  878  { 
Bayle»  v.  Young ^  M  111.  127 ;  Maxwett  t.  Broofct,  M  Ind.  06  ;  lAeman,  MaUer  o/,  38  Md. 
£K .  An  incorrect  registration  cannot  avail  a  party  who  is  not  misled  thereby.  OctricW  v. 
Badge,  8  Lea  (Tenn.),  144.  The  partial  or  total  destruction  of  a  record  book  containing  a 
deed  does  not  affect  the  record  of  It  as  legal  notice.  Myar$  v.  Buchanan,  48  mas.  307 ; 
Gamnum  v.  Hodget^  78  111.  140 ;  Shannon  v.  HdU,  72  id.  854.  If  before  the  purchase  of 
real  estate  the  purchaser,  having  received  Information  that  a  transcript  of  a  Judgmeot 
sgalnst  the  owner  had  been  filed,  goes  to  the  proper  offloers,  and  in  good  faith  causes  an 
examination  of  the  records  to  be  made,  and  they  disclose  the  fact  that  there  is  no  judg- 
ment lien,  he  is  Justified  In  acting  upon  the  belief  that  there  is  none.  BeU  v.  Bavfs,  75 
Ind.  814 ;  Rfigert  v.  Jane$^  8  N.  H.  264;  JSKmoii  v.  KdUtUce,  1  Sweeny,  804  ;  Hoyt  t  Sheldon, 
8  Bosw.  267.  A  record  of  a  mortgage  prior  to  the  acquisition  of  title  by  the  mortgagor  is 
constructive  notice  to  a  subsequent  purchaser  In  good  fUth,  and  under  the  recording  act* 
and  gives  it  priority  to  his  title.  Tefft  v.  Mungont  67  N.  T.  07.  Where  a  deed  is  not 
delivered  to  the  grantee  therein  named  until  after  it  hasbeen  recorded  by  the  grantor, 
the  grantee  takes  the  deed  and  its  registration  with  the  same  effect  thenceforward  as  if 
recorded  1^  him  at  the  date  of  Its  delivery.    Joiien  v .  BoberU,  66  Me.  278. 

An  unrecorded  deed  is  not  constructive  notice  to  the  subsciiblng  witness.    Fsrt  v. 
Jfiehie,  81  Gratt.  140:  s.  o. ,  81  Am.  Bep.  728. 

Cases  n&nat  plead  and  show.  Upon  the  question  whether  one  took  a  deed  without, 
votioe  of  a  prior  unrecorded  one,  the  burden  of  proof  Is  upon  the  one  alleging  bad  faith. 
JBydsr  v.  Ruth,  102  HI.  888.  One  bujring  land  mortgaged  of  record  will  take  no  beneflft 
from  declarations  made  to  him  by  the  mortgagor,  that  the  mortgage  has  been  paid.  Pratt 
T.  PratU  06  ni.  184.  The  record  of  an  assignment  of  a  mortgage  is  constructive  notice  as 
against  a  grantee  of  the  mortgagor,  that  the  mortgagee  can  no  longer  deal  with  the 
mortgaged  interests,  and  a  subsequent  dsKdisige  or  release  of  thellenof  themortgaga 
•executed  byhlm  islnvalid.  Beiden  r,  Iteektr,  47N.  T.807;  Smuthn,  JTnlsherboeksr, 
sCe.,  84  id.  680. 


Wadswobth  v.  Lyov. 

(98  N.  T.  201.) 
Mortgage  —  conveyance  of  mortgaged  land  —  nwi^d'jf  on  hand. 

A  mortgagor  sold  the  mortgaged  premises,  reoeiving  tbe  fttU  oonsideratloii, 
and  DO  proviflion  being  made  for  the  assumption  or  payment  of  the  mori* 
gage.  The  mortgagee  Bubseqaently  foreclosed,  and  bid  off  the  lands  for 
more  than  the  amount  due.  The  sale  was  not  completed,  and  he  never  paid 
any  part  of  his  bid  bat  afterward  purchased  and  reoelTed  a  deed  of  the 
land,  and  paid  the  forecloeure  judgment,  and  received  an  aaalgnment  of  it 
and  of  the  bond.  In  a  suit  by  him  upon  the  bond,  Asid,  that  he  was  entitled 
to  recover. 
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ACTION  on  a  bond.     The  opinion  states  the  facts.  The  def^id- 
ant  had  judgment  below. 

Owrge  WadstoariAy  for  appellant. 

Oraver  Oleveiand  and   Samuel  Hand,  for  respondents. 

Eabl»  J.  On  the  1st  day  of  May,  1868,  Bridget  O'Day  and  her 
husband  sold  and  conyeyed  certain  lands  to  the  defendant,  Louisa 
L  Lyon,  and  to  secure  a  part  of  the  purchase-money,  she  and  her 
husband,  James  S.  Lyon,  executed  to  Mrs.  O'Day  a  bond  condi- 
tioned to  pay  the  sum  of  $4,000,  and  Mrs.  Lyon  executed  and  de- 
liTered  to  Mrs.  O'Day  her  mortgage  on  the  lands  as  collateral  se- 
curity for  the  payment  of  the  bond.  On  the  l*^th  of  June,  1868/- 
Mrs.  O'Day  assigned  the  bond  and  mortgage  to  one  Fellows,  guar- 
anteeing payment  thereof.  On  the  17th  day  of  January,  1873; 
Mrs.  Lyon,  by  a  deed,  in  which  her  husband  joined  with  her  as 
grantor,  conveyed  the  lands  to  Mrs.  Beck,  wife  of  John  Beck,' 
which  deed  contained  a  covenant  of  warranty  on  the  part  of  Mr.' 
Lyon  alone.  The  consideration  of  the  conveyance  was  $10,000, 
which  was  the  full  consideration  for  the  lands.  Mrs.  Beck  did  not 
4UBume  the  payment  of  the  mortgage  to  Mrs.  O'Day,  and  the  con-- 
veyance  was  not  subject  to  the  payment  of  the  mortgage,  which 
was  in  no  way  mentioned  in  the  deed. 

After  this  conveyance  Mr.  and  Mrs.  Lyon  remained  the  principal 
debtors,  and  the  lands  were  simply  security  for  the  debt  due  upon 
the  bond.  Mrs.  Beck  owned  the  lands  charged  with  the  debt  of  Mr; 
and  Mrs.  Lyon,  which  as  between  her  and  them,  they  were  bound 
to  pay.  Bames  v.  Jfo</,  64  N.  Y.  397, 402;  8.  0.,  21  Am.  Rep.  625; 
Thomas  on  Mortgages,  92,  94.  The  primary  liability  of  the  obli- 
gors to  pay  the  bond  could  not  be  shifted  to  the  lands,  except  by 
a  conveyance  of  the  lands  subject  to  the  payment  of  the  mortgage; 
or  by  deducting  the  bond  from  the  consideration  of  the  conveyance,' 
or  by  some  agreement  between  the  grantors  and  grantee,  charging 
the  primary  liability  upon  the  grantee  or  the  lands,  leaving,  as  be- 
between  them,  the  grantors  to  stand  as  mere  sureties  for  the  bonded 
debt.  If  while  Mrs.  Beck  owned  the  lands  she  had  been  com- 
pelled to  pay  the  debt  secured  by  the  mortgage,  she  could  have  re- 
covered the  amount  paid  by  her  of  the  principal  debtors,  or  she 
<x>uld  have  claimed  subrogation  to  the  rights  of  the  holder  of  the 
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mortgage,  at  the  time  of  payment,  and  then  enforced  the  bond 
against  the  principal  debtors.   She  woold  have  had  these  remedies, 
not  becaase  of  the  deed  to  her,  nor  by  virtue  of  any  implied  coye-. 
nant  therein,  but  because  her  lands  standing  as  security  for  the  debt 
of  Mr.  and  Mrs.  Lyon,  she  had  been  compelled  to  pay  the  debt  ta 
saye  her  lands.   It  matters  not  that  the  deed  was  a  quit-claim  deed. 
That  did  not  pay  the  debt  of  the  grantors.     It  conyeyed  the  lands, 
it  is  true,  subject  to  the  mortgage,  necessarily  subject  to  it,  because 
it  was  a  lien  upon  the  lands,  but  subject  to  it  only  as  security  for 
their  debt.     Until  she  paid  the  debt,  or  her  lands  were  taken  to 
pay  it,  she  would  suffer  no  damage,  being  in  the  same  condition  as 
any  surety  for  a  principal  debtor.     But  the  moment  she  paid  the 
debt  to  saye  her  lands,  she  would  haye  a  cause  of  action,  not  on 
flKscount  of  any  effect  attributable  to  the  deed,  but  because  the 
principal  debtors  failed  to  pay  their  debt,  and  she,  as  surety  in 
yirtue  of  her  ownership  of  the  lands,  had  paid  it.     The  principlea 
of  law,  applicable  to  quit-claim,  deeds,  would  have  nothing  what- 
eyer  to  do  with  the  case ;  but  the  principles  of  law,  goyeming  the 
relations  between  principal  and  surety,  would  control 

On  the  8th  of  April,  1874,  one  Stohl  recoyered  a  judgment 
in  the  Sxipreme  Court  against  John  Beck,  for  upward  of  $6,000^ 
and  on  the  16th  day  of  October,  thereafter  he  commenced  an  equita- 
ble action  against  Mr.  and  Mrs.  Beck  to  charge  that  judgment 
upon  the  lands,  on  the  ground  that  they  had  been  bought  and  paid 
tor  with  the  money  of  Mr.  Beck. 

On  the  1st  of  December,  1874,  Fellows  began  an  action  to  fore* 
dose  the  mortgage,  and  for  judgment  for  deficiency,  after  applying- 
upon  the  bond  and  mortgage  the  proceeds  of  the  sale  of  the  lands;, 
and  on  the  25th  of  March,  1875,  he  recoyered  judgment  by  default,, 
'directing  a  sale  of  the  lands;  and  the  judgment  also  contained  a 
provision  for  the  entry  of  judgment  against  Mr.  and  Mrs.  Lyon  for 
any  deficiency  which  should  be  shown  by  the  sheriff's  report  of  sale 
to  exist  after  applying  upon  the  bond  and  mortgage  the  proceeds 
of  the  sale. 

On  the  20th  of  July,  1875,  Fellows  assigned  the  bond,  mortgage 
^d  judgment  to  one  Caldwell,  and  on  the  15th  day  of  August, 
thereafter,  the  sheriff  offered  the  lands  for  sale  by  virtue  of  the  fore- 
closure judgment,  and  the  plaintiff  bid  at  the  sale  some  more  than  the 
amount  due  upon  the  judgment,  and  the  lands  were  struck  off  to  him; 
but  ho.  never  paid  any  part  of  the  bid,  and  it  wasinQverdemanded  of 


OCTOBER  TERM,  1883.  igj 

Wftdsworth  ▼.  Lyon. 

him.  No  note  or  memorandum  of  the  sale  appears  to  have  been 
made ;  the  sheriff  made  no  report  of  the  sale,  and  the  sale  was 
abandoned.  As  that  sale,  even  if  binding  upon  Wadsworth,  was 
DeTer  consummated,  and  was  abandoned,  it  can  have  no  effect 
whatever  upon  the  rights  of  the  parties  in  this  action,  and  may  be 
treated  as  out  of  the  case ;  and  the  foreclosure  judgment  must  be 
treated  as  if  no  attempt  had  been  made  to  execute  it.  Mr.  and  Mrs. 
Lyon  certainly  cannot  complain  that  it  was  not  executed,  and  that 
Wadsworth  was  not  held  to  his  bid,  because  they  were  the  principal 
debtors,  bound  to  pay  the  bond  and  mortgage,  and  they  could  not 
ask  to  have  the  lands  sold  to  discharge  their  debt.  They  were  in 
no  way  damaged  and  acquired  no  equities,  because  Wadsworth  did 
not  pay  his  bid  and  take  a  conveyance  of  the  lands.  If  lie  had  done 
80,  to  the  extent  of  the  amount  due  upon  the  bond,  he  would  have 
paid  their  debt 

Afterward  on  the  3l8t  of  July,  1876,  Stohl  recovered  a  judg- 
ment in  his  equitable  action  against  Mr.  and  Mrs.  Beck  declaring 
his  judgment  against  Mr.  Beck  a  lien  on  the  lands  and  directing 
that  a  receiver  be  appointed  and  the  lands  sold  by  him  to  satisfy 
the  judgment.  Thereafter  on  the  12th  of  August,  Mrs.  Beck  sold 
and  conveyed  the  lands  to  the  plaintiff  by  a  quit-claim  deed,  for 
the  consideration  of  $250.  On  the  15th  of  August,  one  Doming 
was  appointed  receiver,  in  pursuance  of  the  judgment  in  the  equita- 
ble action,  and  he  qualified  as  such.  Afterward  Oaldwell  de-> 
manded  of  plaintiff  the  money  due  upon  the  bond,  mortgage  and 
judgment,  and  threatened  to  sell  the  lands  by  virtue  of  the  judg- 
ment if  the  money  was  not  paid  ;  and  thereupon,  on  the  19th  day 
of  August,  at  the  request  of  the  plaintiff,  one  Ourtiss  paid  Caldwell 
the  amount  demanded,  to-wit,  13,000  with  interest  thereon  from 
Aagnst  1,  1875,  and  Caldwell  thereupon  assigned  the  bond,  mort- 
gage and  judgment  to  Gurtiss.  On  the  14th  of  October,  1876,  in 
puiBiuince  of  an  order  of  the  court,  Deming  as  receiver,  conveyed 
the  lands  to  the  plaintiff  for  the  oonsideration  of  $200,  which  was 
paid  by  the  plaintiff  and  applied  on  the  judgment  of  Stohl  v.  Beek. 
After  this  conveyance,  and  the  prior  conveyance  to  plaintiff  by 
Mrs.  Beck,  he  took  Mrs.  Beck's  position  in  the  title  to  the  lands 
and  had  all  the  title  thereto  which  either  she  or  her  husband  had 
preyionsly  had.  He  acquired  no  equities  and  no  rights  from  her 
against  Mr.  and  Mrs.  Lyon,  because  she  had  no  claim  of  any  kind 
agttiiifft  thenL  She  h^d  not  paid  their  debt  and  her  lands  had  not 
Vol.  XLV  —  25 
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been  taken  to  pay  it.  All  plaintiff  got  from  Mrs.  Beck  were  the 
lands,  and  they  came  to  him  as  they  came  to  her,  charged  with  the 
debt  of  Mr.  and  Mrs.  Lyon,  and  in  his  hands  they  were  as  before, 
simply  security  for  the  debt.  Mr.  and  Mrs.  Lyon  still  remained 
the  principal  debtors,  liable  as  between  them  and  the  plaintiff  and 
every  one  else,  to  pay  the  bond.  It  matters  not  that  the  plaintiff 
apparently  paid  but  $450  for  the  lands.  It  was  of  no  concern  to 
Mr.  and  Mrs.  Lyon  and  did  not  improve  their  position.  Whether 
the  plaintiff  paid  much  or  little  for  the  lands  did  not  enhance  or 
affect  their  legal  or  equitable  rights. 

On  the  20th  of  NoTember  Curtiss  assigned  the  bond,  mortgage 
and  judgment  to  Mrs.  White,  and  she  paid  him  the  full  amount 
due  thereon,  and  on  the  22d  of  August,  1877,  she  assigned  the 
bond,  mortgage  and  judgment  to  Nelson  E.  Hopkins,  who  paid 
her  the  full  amount  due  thereon.  All  the  assignments  above  men- 
tioned were  made  at  the  request  and  by  the  procurement  of  the 
plaintiff.  On  the  6th  of  December,  1877,  the  plaintiff  sold  the 
lands  to  one  McDonough  for  $4,000,  by  a  deed  which  contained  the 
usual  covenant  for  quiet  and  peaceable  possession,  and  at  the  same 
time  he  agreed  with  McDonough  to  clear  the  lands  of  the  lien  of 
the  mortgage  and  judgment;  and  thereafter,  Hopkins,  at  the 
request  of  the  plaintiff,  released  and  discharged  the  lands  from 
the  lien  of  the  mortgage  and  judgment,  reserving  and  retaining 
the  right  to  enforce  the  bond  against  Mr.  and  Mrs.  Lyon. 

Out  of  the  $4,000  received  from  the  sale  of  the  lands  plaintiff 
paid  to  Mrs.  White  the  consideration  of  her  assignment  to  Hopkins. 
On  the  7th  of  August,  1878,  the  Supreme  Court  gave  plaintiff  leave 
to  sue  the  bond,  notwithstanding  judgment  of  foreclosure,  and 
thereafter  Hopkins  made  formal  assignment  of  the  bond  to  the 
plaintiff,  and  then  this  action  was  commenced  to  recover  the  amount 
due  thereon,  to-wit,  $3,000,  with  interest  from  August  1,  1875. 

The  defendants  do  not  claim  that  they  have  paid  their  bond  or 
that  they  have  been  in  any  way  discharged  or  released  from  the 
payment  of  the  debt  created  thereby,  or  that  they  have  been  dam* 
aged  by  any  thing  that  has  been  done  with  it.  Their  only  defense 
is  that  the  bond  became  merged  in  the  foreclosure  judgment,  and 
that  therefore  the  plaintiff  cannot  recover  thereon  against  them. 

There  has  in  fact  been  no  recovery  upon  the  bond.  The  judg- 
ment simply  provides  as  follows:  ^'That  if  the  moneys  arising 
from  said  sfde  shall  be  insufficient  to  pay  the  amount  so  reported  as 
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actually  dae  to  the  plaintiff,  with  interest  thereon,  and  the  costs 
and  expenses  of  sale  as  aforesaid,  that  the  said  sheriff  specify  the 
amount  of  such  deficiency  in  his  report  of  sale;  and  that  on  the 
filing  of  such  report  the  defendants,  James  S.  Lyon,  Louisa  L. 
Lyon  and  Bridget  O'Day,  who  are  personally  liable  for  the  payment 
of  the  debt  secured  by  the  said  bond  and  mortgage,  pay  to  the 
plaintiff  the  amount  of  such  deficiency,  with  interest  thereon 
from  the  date  of  said  last-mentioned  report,  and  that  the  plaintiff 
have  execution  therefor." 

The  judgment  for  deficiency  is  a  mere  contingency.  It  has  not 
been  actually  entered,  and  is  not  a  lien  upon  any  property.  It  can- 
not be  entered  until  the  deficiency  has  been  ascertained;  and  that  can 
be  ascertained  only  after  a  sale  of  the  lands.  No  execution  can  be 
issued  upon  it  for  any  deficiency  as  it  now  stands.  If  there  had 
been  a  sale,  and  the  lands  had  sold  for  enough  to  satisfy  the  judg- 
ment and  costs,  then  no  judgment  for  deficiency  could  have  been 
entered  against  the  defendants.  The  proceeds  of  the  sale  would 
simply  have  satisfied  the  bond  and  mortgage,  and  the  effect  would 
then  hare  been  no  other  than  if  the  owner  of  the  lands,  standing 
as  surety  for  the  debt,  had  paid  the  bond;  and  it  is  well  settled 
that  a  surety  can  pay  the  principal  obligation,  and  then  take  the 
obligation,  notwithstanding  payment,  and  enforce  it  against  the 
principal  debtor.  Champngy  v.  Cbopa,  34  Barb.  539;  s.  c,  32  N. 
T.  543;  Harbeck  y.  Vand$rbiUy  20  id.  395;  JSdg&rly  y.  Smersan,  3 
Foster  (N.  J.),  555. 

The  judgment  as  to  the  foreclosure  is  final,  but  not  as  to  the 
bond.  As  to  that,  it  is  simply  decided  that  the  obligors  are  liaUe 
thereon.  The  judgment  is  not  as  broad  as  the  bond,  and  not  as 
good  as  the  bond,  and  hence  the  bond  should  not  be  held  to  be 
merged  in  it  The  judgment  as  to  the  bond,  in  a  general  sense, 
is  merely  interlocutory;  and  while  it  may  for  some  purposes  be 
regarded  as  final,  it  is  not  so  for  all  purposes.  As  to  the  mere 
holder  of  the  bond,  it  may  be  regarded  as  final  and  conclusiye,  and 
may  give  him  all  the  remedy  and  relief  which  he  can  ask  ;  but  it 
has  determined  nothing  as  to  the  rights  of  a  surety  against  the 
obhgors,  and  such  rights  were  in  no  way  litigated  or  involved  in 
the  determination  made  by  that  judgment  To  such  a  case  as  this 
then,  the  principle  upon  which  the  doctrine  of  merger  rests  is  in 
no  way  applicable. 

When  the  principal  and  surety  are  sued  upon  any  obligation 
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curing  a  debt,  as  between  the  plaintifF  and  the  defendants,  the  ob- 
ligation becomes  merged  in  the  judgment ;  but  it  is  not  necessarily 
merged  as  between  the  defendants.  In  Clark  y  Bowling,  3  N.  Y. 
216,  it  was  held,  as  stated  in  the  head-note,  that  ^'a  judgment 
upon  a  contract  technically  merges  the  demand,  but  not  in  so  com 
plete  a  sense  that  the  courts  may  not  look  behind  the  judgment  ta 
see  upon  what  it  is  founded  for  the  purpose  of  protecting  the  equit- 
able rights  connected  with  the  original  relation  of  the  parties ; " 
and  HusLBUBT,  J.,  in  his  opinion,  said  :  "  A  judgment,  instead  of 
being  regarded  Bfcrictly  as  a  new  debt,  ib  Bometimea  held  to  be 
merely  the  old  debt  in  a  new  form,  so  as  to  preyent  a  technical 
meiger  from  working  injustice."  In  KeUey  t.  Bradbury,  21  Barb. 
531,  judgment  was  recoYered  against  the  maker  and  indorser  of  a 
promissory  note.  The  indorser  paid  the  judgment  and  took  up  the 
note  and  transferred  it  to  Bradbury,  and  it  was  held  that  he  could 
enforce  payment  of  it  against  the  maker,  and  that  the  note  was  not 
merged  in  the  judgment  In  Freeman  on  Judgments,  §  227,  the 
rule  is  well  formulated  thus  :  *^  The  merger  of  a  cause  of  action  has 
no  effect  upon  the  liabilities  of  the  co-plainti£b  or  the  co-defend- 
ants between  each  other.  Those  liabilities  are  not  in  issue  in  the 
case,  and  therefore  are  not  affected  by  the  final  determination  of 
the  action.  In  extinguishing  a  demand  a  judgment  has  no  greater 
effect  than  mere  payment  It  leaves  the  liability  of  other  parties 
to  the  defendant  unaffected.  A  recoyery  upon  a  note  against  the 
maker  and  indorsers  does  not  so  merge  the  note  as  to  preyent  the 
indorsers  from  paying  the  judgment,  receiying  the  note,  and  main- 
taining an  action  upon  it  against  the  maker."  In  Hdnov&r  Fire 
Ins.  Co.  y.  Tomlifison,  3  Hun,  630,  it  was  held  that  ^*  a  judgment 
of  foreclosure  directing  the  sale  of  mortgaged  premises,  and  the 
payment  by  the  defendant  of  any  deficiency  that  might  arise  upon 
such  sale,  is  not  such  a  judgment  as  is  contemplated  by  section  71 
of  the  Code  relating  to  the  bringing  of  actions  upon  judgments. 
On  such  judgments,  further  proceedings,  such  as  the  confirmation 
of  the  referee's  report,  etc,  must  be  had  before  a  personal  judgment 
can  be  entered." 

The  act  of  bringing  the  suit  to  foreclose  the  mortgage  was  not 
the  act  of  the  plaintiff,  and  it  is  difficult  to  perceiye  how  it  could 
haye  any  effect  upon  his  rights.  He  had  the  right,  as  owner  of  the 
lands  which  stood  as  security  for  the  bond,  at  any  time,  to  pay  the 
bond,  and  then  enforce  it  against  the  principal  debtors.     He  does 


OCTOBER  TERM,  1883,  197 

Wadsworth  ▼.  Lyon. 

—  - 

not  occupy  simply  the  position  of  the  assignee  of  a  bond  and  mort- 
gage, haying  merely  the  rights  which  the  mortgagee  or  assignee 
had ;  but  he  occupies  the  position  as  well  of  a  surety,  entitled  to  be 
abrogated  to  all  the  securities  which  the  creditor  held  for  the  debt 
against  the  principal  debtors  ;  and  by  virtue  of  that  principle  of 
equity  he  was  entitled  to  take  this  bond,  after  payment,  and  enforce 
it  against  the  defendants.  The  right  of  subrogation  in  such  a  case 
is  sanctioned  by  clear  and  well-established  principles  uniformly  ap- 
plied by  the  courts,  and  rests  upon  the  broad  and  deep  foundations 
of  natural  justice  and  moral  obligation.  Hayes  y.  Ward,  4  Johns. 
GL  123  ;  8  Am.  Dec.  554  ;  Hunt  t.  Amidon,  4  Hill,  345  ;  Lewis 
T.  Palmer,  28  N.  Y.  271 ;  Ellsworth  t.  Lockwood,  42  id.  89 ;  CMe 
T.  Malcolm,  66  id.  363. 

The  defense  set  up  is  an  extremely  technical  one,  in  no  way  in- 
Tolying  the  merits  of  the  controversy  between  these  parties.  So  tar 
as  I  can  perceive,  it  could  make  no  difFerence  with  these  defendants, 
whether  the  plaintiff  sued  them  upon  the  bond,  or  for  the  money, 
which  he  was  obliged  to  pay  to  relieve  his  land  from  the  lien  of  the 
mortgage.  The  recovery  would  be  just  as  great  in  the  one  case  as 
the  other,  and  governed  by  substantially  the  same  principles* 

We  are  therefore  of  the  opinion  that  this  bond  was  not  so 
merged  m  the  judgment  of  foreclosure  as  to  deprive  the  plaintiff, 
standing  really  in  the  position  of  surety  for  the  debt,  of  the  right 
to  take  it  and  enforce  it  against  the  defendants. 

It  matters  not  that  plaintiff's  equities  are  not  set  up  or  mentioned 
in  the  complaint.  He  had  the  right,  as  surety,  to  pay  the  bond, 
take  an  assignment  thereof,  and  bring  his  action  thereon.  Upon, 
the  trial  he  could  prove  his  equities,  in  answer  to  any  defense  which 
the  defendants  attempted  to  establish,  to  sustain  his  right  to  re- 
cover as  assignee  of.  the  bond.  But  the  whole  case  was  proved  on 
both  sides,  without  any  objection  to  the  form  of  the  complaint,  and 
all  the  facts  showing  plaintiff's  equitable  rights  were  found  by  the 
trial  judge.  Under  such  circumstances  the  plaintiff  should  have 
had  such  relief  as  the  facts  proved  and  found  entitled  him  to. 

The  defendants,  Mr.  and  Mrs.  Lyon,  are  absolutely  without  any 
equities.  They  gave  their  bond  for  full  value  and  have  never  paid 
it  or  devoted  any  property  to  pay  it.  If  the  plaintiff  cannot  enforce 
payment  thereof,  then  no  one  can,  and  they  have  become  absolved 
from  payment  by  some  strange  legerdemain  of  law  and  facts  as 
markable  as  incomprehensible. 
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The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 

to  abide  the  eyent. 

Judgment  aeoordingh/. 

MniiBB  and  Dabtvobth,  JJ.,  dissenting. 


Hazabd  y.  Caswvll. 

CBBN.T.fn.) 

Tfad§mQtHt — trmntfer—dUKiraUm  of  pa/rtnmhip. 

Ob  the  diMolation  of  a  partnership  either  ptftner  may  oontiniie  to  use  tho 
tiBde-marks  anlais  he  has  h  pacifically  transferred  or  expressly  divested 
himself  of  each  right. 

ACTION  to  restrain  the  use  of  a  trade-mark.     The  opinion  states 
the  facts.    The  defendant  had  judgment  below. 

Sammd  Hand^  for  appellant. 

Henry  H.  And&rson,  for  respondents. 

Dakforth,  J.  The  trial  court  found  in  substance  that  prior  to 
July  31,  1876,  the  plaintiffs  and  the  defendant  Caswell  were 
copartners  doing  business  as  druggists  at  Newport,  R  I.,  and  in 
the  city  of  New  York  under  the  firm  name  of  Caswell,  Hazard  & 
Co.,  using  therein,  as  owner,  the  trade- mark  in  question  ;  that  on 
the  day  above  named  the  copartnership  expired  by  limitation,  and 
the  plaintiffs  continued  the  business  under  the  old  firm  name  at  its 
former  location  in  both  places,  and  prepared  and  sold  cologne  put 
up  as  before  under  the  label  used  by  the  old  firm,  while  the  defend- 
ant with  one  Massey,  under  the  firm  name  of  **  Caswell  ft  Massey," 
at  once  engaged  in  business  as  druggists  in  the  city  of  New  York, 
and  also  prepared  and  sold  cologne- water  in  bottles  similar  to  those 
before  used,  and  bearing  a  label  in  all  respects  like  the  one  above 
referred  to  except  the  firm  name  and  place  of  manufacture,  in  lieu 
of  which  was  substituted  their  own  name  of  '^  Caswell  ft  Massey,*^ 
with  the  inscription,  ^*  Distilled  by  Caswell  ft  Massey,  Chemists, 
1117  Broadway,  New  York  ;"  whereas  the  plaintiffs'  label  read, 
'^  Distilled  by  Caswell,  Hazard  ft  Co.,  Chemists,  132  Thames  street, 
Newport,  R  L,  and  New  York.*' 
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There  can  be  no  doubt  that  upon  the  dissolution  of  the  old  firm 
either  partner  might  continue  to  use  the  ti*ade-mark  iu  question, 
mdess  he  conferred  upon  the  other  an  exclusive  right  to  do  so. 
Bobbins  v.  Fuller,  24  N.  Y.  570 ;  Huwer  v.  BannetUwffer,  82  id. 
500 ;  Hall  v.  Barrtnas,  4  DeG.,  J.  &  S.  150;  Burry  v.  Bedford,  id. 
352,  and  as  to  that  the  finding  is  "  that  the  defendant  Caswell,  on 
retiring  from  the  said  firm,  received  his  share  of  the  assets  thereof, 
partly  in  stock,  in  trade,  and  partly  in  money,  and  for  a  valuable 
consideration  sold  in  terms  to  the  plaintiffs  all  his  right,  title  and 
interest  in  the  land  and  building  where  the  business  of  the  said  firm 
had  been  conducted  at  Newport,  and  in  the  stock  in  trade  and 
property  there  of  every  kind,  excepting  book  accounts  outstanding 
at  the  date  of  said  dissolution,  which  property  included  the  signs 
bearing  the  firm  name  of  Caswell,  Hazard  &  Co.,  and  the  said  trade 
mark  and  label  which  were  then  in  use  at  such  place  of  business,'' 
and  the  trial  court  refused  to  find  as  requested  by  the  defendants  ; 
"  that  the  same  trade-mark  and  label  *  *  *  ^ere  in  use 
by  said  firm  of  Caswell,  Hazard  &  Co.,  prior  to  July  31,  1876,  in 
ail  their  three  stores,  two  in  New  York  and  one  in  Newport" 

The  appellants  upon  this  finding  and  refusal  raise  the  only 
questions  which  are  material  to  consider  in  this  case  :  *^  First :  I 
find  no  evidence  upon  which  the  refusal  can  stand.  Hazard,  one 
of  the  plaintifEs,  testifies  that  the  proprietary  articles  made  and  sold 
by  Caswell,  Hazard  &  Co.,  were  prepared  at  the  Fifth  avenue  store 
(with  which  alone  a  wholesale  department  was  connected),  and  sent 
to  the  other  two  stores.  *'  It  was  proven  that  the  cologne  in  question 
was  one  of  those  proprietary  articles,  and  referring  to  labels  used 
upon  packages  of  it,  he  says  .  ^'  The  labels  were  divided  among  the 
three  stores;"  ''each  had  its  stock  of  labels,"  and  adds  :  '^  I  do 
not  know  of  my  own  knowledge,  that  this  cologne  was  ever  made 
at  Newport."  Philip  Caswell,  Jr.,  who  prepared  the  formula  under 
which  the  cologne  was  made,  and  was  in  business  as  a  member  of 
the  firm,  preceding  Caswell,  Hazard  &  Co.,  at  Newport,  till  1872, 
says  :  '^p  to  that  time  none  was  made  there."  The  circumstances 
of  the  case  also  indicate  that  the  trade-mark  and  label  must  have 
been  used  in  New  York  as  well  as  in  Newport.  Assuming  that  to 
be  the  case,  the  finding  above  cited  does  not  sustain  the  conclusion 
of  law  that  the  defendant  sold  to  the  plaintiff  the  exclusive  right 
to  use  the  trade-mark.  It  is  to  be  noted  that  there  is  nowhere  to 
be  found  a  sale  or  transfer  of  Caswell's  interest  or  right  in  the  trade- 
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mark  ;  it  is  sappoaed  to  be  included  in  the  ''stock  in  trade  and 
property  of  every  kind  of  the  copartnership  in  Newport."  The 
trade-mark  was  of  course  the  property  of  the  firm,  but  not  property 
situated  in  Newport,  and  while  it  might  follow  a  general  transfer 
of  Caswell's  interest  in  the  entire  property  of  the  firm,  it  is  excluded 
by  the  qualifying  words  which  describe  the  location  of  property 
actually  intended  to  be  conveyed.  The  written  transfer  does  not 
necessarily,  nor  as  I  think  by  any  fair  construction,  include  the 
trade-mark  in  question,  and  as  the  trial  court  gave  to  it  a  different 
interpretation,  there  should  be  a  new  trial,  unless  the  judgment  of 
that  court  can  be  sustained  upon  the  further  finding  that  the  plaint- 
iffs are  ''  the  sole  successors  of  the  firm  and  to  the  business  of  the 
former  copartnership  of  Caswell,  Hazard  &  Co.,  with  the  right  to 
trade  under  that  firm  name."  This  is  stated  as  a  conclusion  of  lan^ 
but  even  if  we  assume  it  to  be  warranted  by  the  findings  of  fact,  it 
would  not  follow  that  the  plaintiffs  thereby  acquired  exclusive 
property  rights  in  the  trade-mark.  The  firm  expired  by  limitation, 
and  the  plaintiffs  rightfully  continued  to  carry  on  the  business  at 
the  old  place,  and  so  far  as  the  good  will  of  that  business  attached 
thereto  they  must  be  deemed  to  have  acquired  ail  the  benefit  of  it. 
But  in  the  absence  of  an  agreement  to  that  effect,  the  exclusive 
right  to  use  the  trade-mark  would  not  go  with  it  Hawe'\.  S&ftring, 
6  Bosw.  354 ;  Rabbins  v.  J^Zfer,  24  N.  Y.  570  ;  Huwer  v.  Dannen- 
hoffer,  82  id.  499.  Each  party  might  use  the  devices  which  consti^ 
tuted  the  trade-mark,  although  neither,  except  by  agreement,  could 
use  the  name  of  the  other.  The  sale  therefore  of  bottles  and  labeb 
or  the  moulds  and  stamps  from  which  they  were  made  by  the  defend- 
ants to  the  plaintiffs,  indicates  nothing  in  their  aid.  These  things 
bore  the  name  of  the  old  firm,  and  articles  reproduced  from  the 
moulds  or  stamps  would  continue  to  bear  them.  Upon  the  assump- 
tion that  the  plaintiffs  were  to  continue  the  business  as  successors  to 
that  firm,  they  were  of  value  to  them  as  articles  for  use,  but 
of  no  value  to  the  defendant,  except  as  merchandise.  So  far 
therefore  from  regarding  the  sale  of  those  labels  to  the  suc- 
cessors of  the  firm  a  sale  of  the  exclusive  right  to  use  the  trade- 
mark, the  omission  to  mention  the  trade-mark  in  any  bill  of  sale 
or  assignment  of  the  labels,  or  elsewhere,  is  very  persuasive  evi- 
dence that  there  was  no  intention  on  the  part  of  Caswell  to  part 
with  his  interest  in  it,  or  expectation  on  the  part  of  the  remaining 
partners  to  acquire  it.     The  trade-mark  was  a  valuable  property  of 
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the  partnership  in  connection  with  its  proprietary  articles,  and 
might  very  properly  therefore  have  been  treated  as  a  distinct 
subject  of  value  to  the  continuing  partners.  In  ffall  v.  Barrows, 
supra,  it  was  held  that  the  exclusive  right  to  use  the  trade-mark 
of  a  partnership  was  part  of  the  property  of  the  partnership  and 
ought  to  be  included  in  the  valuation.  Indeed  it  seems  to  be 
clearly  settled  that  a  partnership  trade-mark  is  an  asset  of  the  firm, 
salable  on  a  dissolution  like  any  other  asset.  2  Lindley  on  Partner- 
ship, 863,  4th  ed.  It  is  so  treated  in  Huwer  v.  Damienhoffer; 
supra,  and  that  case  is  so  much  in  point  that  it  remains  only  to 
look  at  the  transaction  between  the  parties  for  the  purpose  of  see- 
ing whether  Caswell  did  in  fact  sell  to  the  plaintiffs  his  interest  in 
the  trade-mark.  The  business  of  the  firm  was  transacted  in  two 
stores  in  New  York,  one  in  Newport  and  in  an  instrument  factory, 
and  the  firm  were  also  owners  of  certain  proprietary  articles,  and 
among  others  the  cologne  in  question.  There  was  also  the  trade- 
mark, which  in  connection  with  that  article,  is  to  be  deemed  of 
Talue,  certain  real  estate  in  Newport,  and  an  interest  as  lessees  of 
the  stores  in  New  York.  The  adjustment  of  the  interest  of  the 
partners  in  all  these  things  was  the  subject  of  negotiation  before 
the  termination  of  the  partnership,  but  no  conclusion  reached  or 
writing  executed  until  October  7,  1876.  They  then  entered  into 
an  agreement  by  which  Caswell  was  to  receive  upon  actual  division 
one-quarter  of  the  stock  in  the  Thirty-ninth  street  store,  as  shown 
on  the  inventory  of  July  31,  1876.  The  value  of  the  fixtures  was 
to  be  determined  by  appraisers  and  taken  by  the  Hazards,  they 
paying  to  Caswell  his  proportion  of  the  appraised  value.  So  with 
the  stock  both  in  the  retail  and  wholesale  department  of  the  store 
in  Twenty-fourth  street,  and  the  fixtures.  The  Hazards  alone  were 
to  sign  in  liquidation,  collect  without  charge  the  outstanding 
aocountB,  and  pay  over  to  Caswell  his  proportion  thereof.  They 
were  to  assume  the  lease  of  the  instrument  factory  and  pay  him  for 
his  interest  in  the  instrument  stock  by  their  note  to  his  order. 
The  agreement  provides  that  the  bottle-moulds  theretofore  used  by 
the  copartnership  are  to  become  the  property  of  the  Hazards  for 
use  in  their  business,  and  they  are  to  pay  Caswell  for  his  interest 
therein  a  certain  proportion  of  their  value  as  the  same  shall  be 
determined  ''  by  the  several  bottle-makers  in  whose  custody  such 
moulds  now  are/'  It  specifies  a  sum  of  money  which  Caswell  shall 
receive  for  his  interest  in  the  prescription  books  held  by  the  oo- 
VoT..  XLV  — 2r, 
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partnership,  and  in  regard  to  the  Newport  store,  declares  that  it, 
'*  including  the  land  and  building  known  as  No.  132  Thames  street, 
Newport,  S.  I.,  with  the  stock  in  trade,  and  property  of  every 
kind,  exclusive  of  the  book  accounts  outstanding  July  31, 1876, 
of  the  copartnership  in  Newport,  is  for  the  purpose  of  this  settle- 
ment valued  at  t20,000,  and  for  Jno.  B.  Caswell's  interest  therein, 
R.  N.  Hazard  is  to  pay  the  sum  of  $5,000.  Upon  payment  of 
that  sum  Caswell  is  to  convey  to  Hazard  his  undivided  quarter  of 
the  said  building  and  lot,  by  deed  or  warranty,  with  usual  fuU 
covenants  in  form  satisfactory  to  Hazard's  counsel,  free  from  in- 
cumbrances and  from  dower  right,  and  to  transfer  his  interest  in 
the  said  stock  in  trade  and  copartnership  property  in  Newport" 
Caswell  executed  the  transfer  thus  called  for  in  reference  to  the 
Newport  store  and  copartnership  property  at  that  place  as  above 
set  out;  the  value  of  the  fixtures  and  instrument  stock  was 
appraised  as  agreed  upon,  and  paid  for.  The  plaintiffs  proved  the 
written  statement  of  Caswell,  dated  March  12, 1878,  that  for  $54.78 
he  had  sold  the  Hazards  certain  '^  apparatus  or  utensils,"  and  also 
a  separate  statement,  under  same  date,  of  the  sale  for  $124.31  of 
his  interest  '^  in  and  to  the  labels  bearing  the  firm  name  of  '  Cas- 
well, Hazard  &  Co.,'  and  'Caswell,  Mack  &  Co.,'  and  'Hazard  ft 
Caswell,'  on  hand  July  31,  1876,  and  a  third  certificate  of  sale  for 
$115.39  of  his  interest  in  the  bottles,  excepting  ginger  ale  bottles, 
bearing  these  names  on  hand  July  31,  1876,  in  each  case  referring- 
to  the  inventory  of  that  day ;  also  a  receipt  for  $2.66  for  certain 
fruit  juices  on  hand  July  31,  but  until  April  4  in  public  store. 
These  papers  show  the  pains  taken  to  embody  even  trifiing  details 
of  the  sale  and  settlement  in  writing,  and  as  none  of  them  refer 
to  the  trade-mark,  it  may  reasonably  be  presumed  the  sale  of 
Caswell's  interest  therein  was  not  intended.  It  will  be  seen  that 
no  proprietary  article,  or  the  right  to  manufacture  any  proprietary 
article,  is  mentioned,  and  in  view  of  the  fact  that  just  before  the 
dissolution  of  the  firm,  and  while  the  relation  of  the  parties  to  the- 
firm  property  and  the  settlement  of  the  affairs  of  the  firm  were  in 
the  minds  of  the  parties,  one  of  them,  Caswell,  submitted  to  the- 
other  a  proposition,  which  as  a  distinct  article  of  high  valuation 
and  sale,  included  his  interest  in  the  proprietary  articles,  the 
omission  is  of  great  significance.  The  proposition  was  not  accepted, 
and  of  course  with  other  attempts  at  negotiation,  is  of  no  other 
importance  than  to  show  what  was  before  tlie  parties  and  in  their 
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mindB  as  matter  to  deal  with,  but  when  we  see  the  particularity 
with  which  other  items  of  miich  less  assumed  value  are  mentioned 
and  proyided  for,  the  conclusion  seems  to  me  unavoidable  that  the 
right  to  manufacture  such  articles,  and  among  others  the  cologne 
in  question,  was  left  to  be  enjoyed  by  all  parties  and  under  any 
advantages  which  the  trade-mark  might  confer.  Certainly  if  this 
was  not  so,  the  plaintiffs,  who  claim  an  exclusive  right,  were  bound 
to  establish  it  by  evidence,  and  in  this  have  failed,  not  alone 
according  to  the  weight  of  evidence,  but  by  failing  to  produce  any 
evidence  showing  a  transfer  to  them  of  such  property.  It  is  no- 
where named  among  the  articles  sold ;  for  it  no  consideration 
appears  to  have  been  paid.  It  is  plain  that  its  value  was  not  in- 
cluded in  the  price  paid  for  bottles  or  moulds,  for  that  was  adjusted 
1^  the  bottle  or  mould-makers,  whose  knowledge  of  value  was  con- 
fined to  the  thing  prepared  by  them,  and  had  no  reference  to  any 
thing  but  that.  Nor  can  the  '^  trade-mark  "  be  implied  into  any 
of  the  other  transfers.  It  was  associated  with  no  other  article,  nor 
was  it  incident  to  any.  Moreover  there  was  no  agreement  iii  tenhs, 
nor  by  implication,  that  Caswell  should  not  carry  on  business  in 
oompetition  with  the  plaintiffs ;  none  that  he  should  not  manufac- 
ture this  cologne  from  the  original  formula,  and  as  he  does  not  use 
the  plaintiffs'  names,  or  in  any  manner  indicate  that  the  article  is 
manufactured  by  them,  they  cannot  complain  either  of  him,  or  of 
him  and  others  whom  he  has  joined  in  its  manufacture. 

[Omitting  a  minor  point.] 

Other  questions  are  raised  by  the  appellants  of  less  importance 
and  which  upon  another  trial  may  not  arise.  Upon  those  already 
discussed  I  think  the  appeal  well  taken.  The  judgment  should 
therefore  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Judgment  reversed. 

All  concur,  except  Buobb,  Oh.  J.,  diflsenting ;  B4PALL0,  J.,  not 
voting;,  and  Akbbbws,  J.,  absent. 
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Byajtsyiliji  Nauohal  Bakk  v.  Kaufmuth. 

<m  N-  T.  ITS.) 

Defendant,  of  New  York  oltj,  addressed  a  letter  to  B.  Broiheis,  of  Brmnsrille, 
Indiana,  as  follows  :  "  Anj  drafts  70a  maj  draw  on  Mr.  A.  Felgelstoek  of 
our  city  we  guarantee  to  be  paid  at  maturitj."  This  guaranty  was  without 
consideration  between  any  of  the  parties.  The  plaintiflT,  an  Indiana  bank, 
discounted  drafts  drawn  bj  B.  Brothers  on  Felgelstoek,  on  the  sole  seenrity 
of  the  letter.  One  of  the  drafts  appeared  to  be  aooommodation  paper. 
HM,  that  the  bank  acquired  no  right  of  action  on  the  guaranty  for  the  non- 
payment of  the  drafts. 

ACTION  on  drafts.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  at  trial,  which  was  reyersed  by  the  Oeneral 
Term. 

Charles  Bdward  Souther ^  for  appellants. 

E.  B.  OrowM  and  Am  IgUharty  for  respondents. 

BuGBB,  Oh.  J.  Onaranties  are  distinguished  in  the  law  as  being 
either  general  or  speciaL  Special  guaranties  being  those  which 
operate  in  favor  of  the  particular  persons  only  to  whom  they  are 
addressed,  while  general  guaranties  are  open  for  acceptance  by  the 
public  generally.  They  are  sometimes  further*  classified  into  those 
limited  to  a  single  transaction  and  those  embracing  continuous  or 
successive  dealings.  Qtstes  v.  IfcKee,  13  N.  Y.  232 ;  Ohureh  v. 
Brown,  21  id.  329. 

The  liability  of  the  defendants  in  this  case  depends  upon  the 
solution  of  the  question  to  which  of  these  classes  the  guaranty  in 
suit  belongs.  If  it  be  regarded  as  a  general  guaranty,  there  is  no 
just  defense  to  this  action.  If  however  it  is  a  mere  special  guaranty, 
although  continuous  in  its  character,  other  questions  will  arise  for 
consideration.  Many  of  the  earlier  cases  arising  upon  guaranties, 
both  here  and  in  England,  were  largely  controlled  by  the  question 
of  their  negotiability  ;  and  it  was  uniformly  held  that  no  action 
would  lie  at  the  suit  of  an  assignee  upon  a  special  guaranty  because 
no  privity  existed  between  such  assignee  and  the  guarantor.  Robbing 
y.  Bingham,  4  Johns.  476  ;  Walsh  v.  Bailis,  10  id.  180  ;  Ohitty  on 
Bills,  273,  308  (ed.  1839) ;  Newcomb  v.  Clark,  1  Denio,  226  ;  Birck- 
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head  y.  Brown,  5  Hill,  634.  This  obstacle  was  removed  in  this 
State  by  the  Code  of  Procedure,  which  authorized  any  party  acquir- 
ing an  interest  in  a  guaranty  to  bring  his  action  and  recover  thereon, 
proyided  a  cause  of  action  previously  existed  upon  the  contract  in 
favor  of  his  assignor.  The  real  party  in  interest  in  such  contracts 
is  now  entitled  to  maintain  an  action  for  damages  arising  from  a 
breach  of  such  contract  in  his  own  name,  although  he  was  not 
originaUy  privy  to  it. 

In  other  words  the  same  effect  is  now  given  to  an  equitable  that 
formerly  pertained  to  a  legal  assignment,  and  they  are  now  both 
equally  cognizable  in  a  court  of  law. 

It  follows  that  Bingham  Brothers  could  assign  to  the  plaintiff, 
and  the  latter  recover  upon  any  cause  of  action  accruing  to  them 
under  the  letter  of  credit  in  question  existing  against  the  defend- 
ants at  the  time  of  the  discount  of  the  drafts  in  suit. 

The  true  distinction  between  general  and  special  guaranties,  as 
contained  in  letters  of  credit,  is  that  upon  the  faith  of  a  general 
guaranty  any  person  is  entitled  to  advance  money,  or  incur  liability, 
upon  complying  with  its  terms,  and  can  recover  thereon  the  same 
as  though  specially  named  therein.  Union  Bank  of  Louisiana  v. 
OoBter,  3  N.  Y.  203. 

In  the  case  of  a  special  guaranty  however  the  liberty  of  accept- 
ing its  terms  is  confined  to  the  persons  to  whom  it  is  addressed, 
and  no  cause  of  action  can  arise  thereon  except  by  their  action  in 
complying  with  its  conditions. 

Such  a  guaranty  contemplates  a  trust  in  the  person  of  the  prom- 
isee, and  from  its  very  nature  is  not  assignable  until  a  right  of  ac- 
tion has  arisen  thereon,  which  may,  like  any  other  cause  of  action 
arising  upon  contract,  be  then  assigned. 

The  authority  of  the  cases  holding  that  no  privity  exists  between 
the  assignee  of  a  guaranty  and  the  guarantor,  sufficient  to  enable 
the  former  to  maintain  an  action  thereon,  has  thus  ceased  by  force 
of  the  provisions  of  the  Code. 

Though  this  be  so,  the  common-law  rule  applies  to  contracts  of 
guaranty  as  well  as  to  other  contracts,  that  a  consideration  is 
neoessary  to  render  them  valid  ;  and  that  unless  such  consideration 
be  acknowledged  by  the  contract  itself,  it  is  still  necessary  to  prove 
one  in  order  to  recover  thereon.  Leonard  v.  Vredenburgh,  8  Johns. 
29  ;  5  Am.  Dec  317 ;  Bailey  v.  Freeman,  4  id.  280;  6  Am.  Dec. 
371;  Brandt  on  Suretyship,  7. 
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It  was  formerly  held  that  such  contracts  were  void  by  the  statute 
of  fraads  anless  their  consideration  was  also  expressed  upon  the 
face  of  the  instrument  itseU.  Union  Bank  v.  Coster^  B^ty  3  N. 
Y.  211  ;  Neweomh  v.  Clarky  1  Denio,  226. 

But  this  rule  was  modified  by  other  cases  holding  that  where  the 
nature  of  the  consideration  was  fairly  inferable  from  the  contract 
sued  upon,  or  was  contained  in  a  written  instrument  contemporane- 
ously executed  and  forming  a  part  of  the  transaction,  it  would 
satisfy  the  requirement  of  the  statute.  OaUs  v.  HeKee,  supra  ; 
Church  V.  Brown,  21  N.  Y.  315  ;  DougloM  v.  Howland,  24  Wend. 
35  ;  Leonard  v.  Vredenburgh,  supra  ;  Rogers  v.  K^nedandy  10  Wend. 
218. 

The  cases  of  Brewster  v.  SQence,  8  N.  Y.  207,  and  Draper  y. 
Snow,  20  id.  331,  holding  a  contrary  doctrine,  have  been  much 
shaken,  as  authonty  upon  this  question,  by  the  later  cases  aboye 
cited. 

The  statute  of  frauds  was  amended  in  this  State  by  chapter  464 
of  the  Laws  of  1863,  omitting  in  its  re-enactment  the  proyision  re- 
quiring the  consideration  of  a  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another,  to  be  expressed  in  the  writing 
containing  such  promise. 

The  effect  of  this  amendment  was  to  dispense  with  the  necessity 
of  such  statement  in  the  instrument  itself  (Speyers  y.  Lambert,  6 
Abb.  Pr.  [N.  S.]  309),  but  it  left  it  still  indispensable  that  a  con- 
sideration in  fact  for  the  promise  should  exist  in  order  to  entitle  the 
promisee  to  recoyer  thereon.     Brandt  on  Suretyship,  90. 

Begarding  this  case  therefore  as  unaffected  by  the  questions  re- 
ferred to,  its  solution  seems  to  depend  upon  the  answer  to  be  made 
to  these  two  propositions  :  First,  as  to  whether  the  goaranty  in 
question  is  general  or  special ;  and  second,  if  it  be  found  to  be  a 
special  guaranty,  whether  any  good  cause  of  action  arose  thereon 
in  fayor  of  the  persons  to  whom  it  was  addressed,  which  has  been 
assigned  to  the  plaintiff  in  this  action.  Besides  a  consideration,  it 
is  essential  that  a  contract  of  this  kind  should  be  between  proper 
parties,  yiz.:  a  promisor  or  guarantor ;  a  principal  and  a  promisee ; 
and  it  is  just  as  essential  that  such  contracts  should  describe  or 
refer  to  these  parties  so  as  to  identify  them,  either  indiyidnally  or 
as  a  class. 

It  is  always  competent  for  a  guarantor  to  limit  his  liability,  either 
as  to  time,  amount  or  parties,  by  the  terms  of  his  contract,  and  if 
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any  such  limitation  be  disregarded  by  the  party  who  claims  under  it 
the  guarantor  is  not  bound.  It  follows  that  no  one  can  accept  its 
propositions  or  acquire  any  adrantage  therefrom  unless  he  is  ex- 
pressly referred  to  or  necessarily  embraced  in  the  description  of  the 
persons  to  whom  the  offer  of  guaranty  is  addressed.  Bobbins  v. 
BingharOy  supra  j  Union  Bank  v.  Coster^  supra  ;  Church  y.  Brown, 
supra ;  Walsh  v.  Bailie,  supra ;  Dodge  y.  Lean,  13  Johns.  508  ; 
Brandt  on  Suretyship,  88  ;  Bailey  y.  Ogden,  3  Johns.  399  ;  3  Am. 
Dec.  509. 

In  the  case  of  a  special  guaranty  the  consideration  necessary  to 
support  the  promise  may  be  either  one  furnished  by  the  principal  to 
the  guarantor,  or  by  the  promisee  to  either  the  principal  or  some 
third  person,  according  to  the  terms  of  the  guaranty. 

A  general  letter  of  credit  is  addressed  to  and  inyites  people 
generally  to  adyance  money,  giye  credit,  or  sell  property  in  re- 
liance upon  it,  and  when  this  is  done  the  contract  is  complete, 
and  the  acceptor  becomes  a  party  to  it  and  may  enforce  it  for  his 
own  benefit. 

In  such  case  the  promisee  has,  upon  the  request  of  the  guarantor, 
furnished  the  consideration  contemplated  by  the  guaranty  and 
brought  himself  within  its  terms  and  the  requirements  of  law. 
Union  Bank  y.  Coster,  supra  ;  Church  y.  Brown,  supra  ;  Birckhead 
y.  Brown,  supra^ 

To  come  to  the  case  in  hand  it  will  be  found  that  the  guaranty 
neither  in  its  address  nor  contents  refers  either  directly  or  indirectly 
to  any  other  persons  than  the  immediate  parties  thereto.  These 
parties  are  Kaufmann  &  Blun,  the  guarantors,  Feigelstock,  the 
principal,  and  Bingham  Bros.,  the  promisees. 

It  has  been  said  that  the  allusion  m  the  letter  to  the  word 
''drafts"  implies  the  negotiation  of  these  instruments  to  third 
persons.  This  idea  we  think  is  not  necessarily  or  generally  con- 
yeyed  by  this  expression. 

Drafts,  as  used  in  the  collection  of  debts,  are  not  usually  negoti- 
able. The  office  of  a  draft  is  to  collect  for  the  drawer  from  the 
drawee,  residing  in  another  place,  tnoney  to  which  the  former  may 
be  entitled,  either  on  account  of  balances  due  or  adyances  upon 
consignments,  and  although  they  may  sometimes  be  used  for  raising 
money,  that  is  not  the  necessary  or  ordinary  purpose  for  which 
they  are  employed. 

We  might  therefore  well  hold  that  no  such  doubt  or  uncertainty 
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appears  upon  the  face  of  thJB  gnaranty  as  entitles  the  plaintiff  to 
famish  extrinsic  evidence  to  detennine  its  signification. 

The  plaintiff  however  claims  the  right  to  resort  to  such  evidence 
to  show  that  the  defendants  intended^  or  that  it  had  the  right  to 
infer  that  their  gnaranty  was  intended  for  such  persons  as  should 
advance  money  upon  Bingham  Bros.'  drafts  before  their  acceptance 
by  Feigelstock. 

Some  controversy  appears  by  the  cases  to  have  formerly  existed 
in  respect  to  the  role  governing  the  courts  in  the  construction  of 
guaranties,  whether  that  should  apply  which  entitled  a  surety  to 
have  his  contract  strictly  construed,  or  that  imposing  upon  a  party 
using  the  language  the  liability  of  having  it  interpreted  most 
strongly  against  him,  but  the  weight  of  authority  now  seems  to  favor 
that  construction  which  shall  accord  with  the  apparent  intention 
of  the  parties,  in  conformity  with  the  rule  governing  the  construc- 
tion of  contracts  generally.  Rindge  v.  Judsan,  24  N.  T.  70  ;  GMet 
V.  McKee,  supra  ;  Dobbin  v.  Bradley,  17  Wend.  422. 

But  when  the  meaning  of  the  language  used  in  a  guaranty  is  as- 
certained, the  surety  is  entitled  to  the  application  of  the  strict  rule 
of  construction  and  cannot  be  held  beyond  the  precise  terms  of  his 
contract.  Oates  v.  McKee,  13  N.  Y.  232 ;  People  v.  Ohalmere,  60  id. 
158  ;  KingOury  v.  WeeifaUy  61  id«  356. 

When  therefore  the  language  of  a  guaranty  is  ambiguous  and 
does  not  furnish  conclusive  evidence  of  its  meaning,  we  are  entitled 
to  look  at  ail  of  the  circumstances  of  the  case  and  arrive  at  the  in- 
tention of  the  parties  from  these  sources  of  information.  Agawam 
Bank  v.  Strever,  18  N.  Y.  502 ;  Brandt  on  Suretyship,  106  ;  WaU 
rath  V.  Thompson,  4  Hill,  200  ;  Fell's  Law  of  Guaranty,  43 ;  Oaiee 
V.  MoKee,  supra  ;  Ksate  v.  Temple,  1  &  &  P.  158  ;  ^ringsUen  v. 
Samson,  32  K  Y.  703 ;  KarmuV^r  v.  Krot%,  18  Iowa»  352  ;  Has- 
brook  V.  Paddock,  1  Barb.  637. 

Assuming  therefore  that  there  is  an  ambiguity  in  this  letter  re- 
quiring explanation,  we  will  examine  the  case  in  the  light  of  the 
general  principles  which  have  been  stated. 

The  action  is  based  upon  two  drafts  made  by  Bingham  Bros.,  of 
Evansville,  Indiana,  upon  A.  Feigelstock,  of  New  York,  and  pay- 
able respectively,  one  for  $5,000  sixty  days  after  date,  and  one  for 
12,500  fifteen  days  after  sight  These  drafts  were  discounted  by 
the  plaintiff  at  its  bank  in  Evansville,  at  their  respective  dates,  and 
the  proceeds  duly  paid  to  Bingham  Brop.    Bach  of  them  was  after- 
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ward  duly  protested  for  non-acoeptance  and  non-payment  by  Feigel- 
stock.  These  drafts  belonged  to  a  series  of  similar  character  dis- 
connted  by  the  plaintiff  for  Bingham  Bros.,  and  were  the  only  ones 
remaining  unpaid  by  Feigelstock  at  their  maturity. 

At  the  commencement  of  this  course  of  business  Bingham  Bros, 
produced  to  and  left  with  the  plaintiff  the  letter  of  credit  upon 
which  this  action  is  founded,  and  it  was  delivered  as  security  for  the 
amount  intended  to  be  loaned  upon  such  drafts. 

No  bills  of  lading  or  consignments  of  property  by  Bingham  Bros, 
to  Feigelstock  accompanied  the  drafts,  and  that  for  $5,000  ap- 
peared upon  its  face  to  be  an  accommodation  draft.  No  notice  of 
these  transactions  was  ever  given  to  the  defendants,  and  it  did  not 
appear  that  they  had  any  knowledge  of  the  several  discounts.  The 
letter  expressing  the  guaranty  upon  which  the  action  is  brought  is 
as  follows : 

''  Nbw  York,  December  29,  1874. 
^Messrs.  Bikoham  Bbob.,  Evansvitte,  IfuL: 

**  Dbar  Sibs —  Any  drafts  that  you  may  draw  on  Mr.  A  Feigel- 
stock, of  our  city,  we  guarantee  to  be  paid  at  maturity. 

'*  Yours  truly, 

"  Eaufmann  &  Blun." 

While  the  letter  will  be  seen  to  be  couched  in  broad  and  indefinite 
terms  with  respect  to  the  number,  amount  and  character  of  the 
drafts  referred  to,  Bingham  Bros,  alone  are  addressed.  However 
general  may  be  the  description  of  the  subjects  guaranteed  the 
number  of  persons  authorized  to  accept  its  terms  is  not  thereby 
enlarged. 

The  letter  is  subject  to  all  of  the  limitations  expressed  therein, 
and  also  to  such  as  may  fairly  be  implied  from  its  language,  and  the 
natural  course  of  business  transactions  between  its  several  parties. 
General  letters  of  credit  are,  from  necessity,  delivered  to  the  per- 
sons who  expect  to  profit  by  their  aid,  and  are  intended  to  be 
exhibited  by  them  wherever  and  whenever  assistance  is  required. 
The  fact  of  the  possession  of  a  letter  of  credit  by  a  person  from 
whom  credit  is  sought  militates  against  its  generality.  The  absence 
in  this  letter  of  any  assurance  that  the  drafts  specified  should  be 
accepted  on  presentation  seems  to  imply  that  sight  drafts  alone  were 
contemplated  by  the  parties. 
Vol.  XLV— 27 
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So  too  the  absence  of  any  reference  to  the  consideration  of  this 
guaranty  is  significant,  and  would  seem  to  suggest  to  a  prudent 
man  the  propriety  of  an  inquiry  into  the  situation  of  the  parties, 
and  tlie  nature  of  the  business  in  which  the  guaranty  was  to  be 
used  before  advancing  largely  upon  the  &ith  thereof.  Such  an  in- 
Testigation  would  have  enabled  the  plaintiff  to  see  that  it  was  not 
justified  in  drawing  the  inference  which  it  claims  to  have  done  front 
the  language  of  this  instrument. 

Bingham  Bros,  resided  and  were  manufacturers  of  spirits  at 
Evansville^  in  the  State  of  Indiana,  remote  from  the  guarantors 
and  the  drawee  of  the  drafts.  Feigelstock  was  a  merchant  residing 
in  New  York  engaged  in  the  business  of  receiving  and  selling  on 
commission  goods  consigned  to  him  by  third  parties. 

The  plaintiff  was  a  bank  doing  business  in  the  State  of  Indiana,' 
and  the  defendants  were  merchants  in  the  city  of  New  York.  At 
the  date  of  the  guaranty  these  various  parties  were  strangers  to  each 
other,  except  that  th6  plaintiff  and  Bingham  Bros,  resided  at  the 
same  place,  and  had  previously  had  business  transactions  togethet. 
There  is  no  evidence  as  to  the  relations  existing  between  the  de- 
fendants and  Feigelstock,  but  it  is  claimed  in  the  answer,  and  waft; 
offered  to  be  proved  on  the  trial,  that  they  were  strangers  to  each 
other,  and  that  the  guaranty  was  given  by  the  defendants  as  a  favor 
to  a  person  who  was  in  their  employ,  and  who  was  a  relative  of 
Feigelstock. 

There  would  seem  to  be  no  motive  reasonably  inferable  from  such 
a  situation  and  relationship  sufficiently  powerful  to  induce  the  de- 
fendants to  lend  their  unlimited  credit  for  the  benefit  and  advan- 
tage of  Bingham  Bros,  alone.  The  contention  of  the  plaintiff 
leads  to  the  proposition  that  it  had  a  right  to  infer  that  Bingham 
Bros,  were  authorized  by  the  defendants  to  go  to  any  place  and 
with  any  i)er8on  contract  to  bind  the  defendants  for  unlimited 
sums.  Under  such  a  construction  the  defendants  could  never  re- 
voke this  authority,  for  it  would  be  practically  impossible  to  reach 
by  notice  all  of  the  persons  who  might  bo  applied  to  for  advances 
upon  this  letter. 

To  uphold  this  judgment  we  are  required  to  hold  that  the  plaint- 
iff had  the  right  to  infer  from  the  langiiage  of  the  letter,  and  the 
circumstances  of  the  case,  that  the  defendants,  without  any  appar- 
ent motive  for  so  doing,  had  clothed  Bingham  Bros,  with  irrevoe-- 
able  authority  to  use  their  names  in  borrowing  money  at  remote 
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and  multiplied  points,  for  unlimited  amounts  and  unrestricted 
periods  of  credit. 

Certainly,  if  the  plaintiff  believed  this,  it  was  not  justified  in 
placing  much  reliance  upon  the  continued  responsibility  of  persons 
transacting  business  in  so  reckless  a  manner. 

A  transaction  of  such  a  character  would  be  so  improYident  and 
unnatural  that  to  establish  it  in  any  case  should  require  the  strong- 
est eyidence,  but  especially  so  when  it  is  claimed  that  such  powers 
haye  been  conferred  upon  entire  strangers. 

The  unnatural  confidence  in  others,  and  the  careless  assumption 
of  obligations  which  such  a  course  of  business  would  imply,  is  so 
unusual  as  to  justify  the  requirement  that  if  such  an  authority  was 
intended  to  be  conferred  it  should  hare  been  expressed  in  clear  and 
nnequiyocal  language. 

It  is  obvious  that  neither  Feigelstock  nor  Kaufmanu  &  Blun 
could  have  derived  any  benefit  or  advantage  from  the  discount  of 
bills  whose  proceeds  were,  as  appears  from  the  face  of  the  transac- 
tion, intended  for  the  sole  use  of  Bingham  Bros. 

Even  if  the  relation  of  consignor  and  consignee  existed  between 
Bingham  Bros,  and  Feigelstock,  we  do  not  think  the  usual  course 
of  business  between  such  parties  justifies  the  assumption  that  the 
use  of  accommodation  paper  for  either  limited  or  unlimited  amounts 
is  the  necessary  or  usual  accompaniment  of  such  a  connection.  On 
the  other  hand,  if  we  consider  this  letter  as  intended  to  furnish  a 
credit  to  Feigelstock  with  the  manufacturers  and  consignors  of 
property  in  which  he  dealt,  it  would  satisfy  the  apparent  object  of 
the  letter,  and  the  transaction  would  assume  a  natural  and  reason- 
able character  such  as  pertains  to  the  ordinary  and  usual  course  of 
business  among  commercial  men. 

There  would  necessarily  be  a  limit  to  such  a  course  of  business, 
and  the  liability  of  the  defendants  would  be  modified  by  the  trans- 
fer of  property  to  correspond  with  the  amount  of  the  obligation  as- 
sumed, and  creating  a  liability  which  might  be  safely  and  reason- 
ably incurred.  Of  course,  if  the  defendants  have  signed  a  guar- 
anty, either  general  or  special,  upon  a  sufficient  consideration,  by 
which  they  have  unqualifiedly  promised  to  become  liable  for  the 
payment  of  all  such  drafts  as  Bingham  Bros,  might  thereafter  draw 
on  Feigelstock,  their  liability,  however  comprehensive,  would  not 
be  affected  by  its  imprudence.  But  such  is  not  the  oontraot  under 
consideration. 
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So  too  the  absence  of  auy  reference  to  the  conflideration  of  this 
guaranty  is  significant,  and  would  seem  to  suggest  to  a  prudent 
man  the  propriety  of  an  inquiry  into  the  situation  of  the  parties, 
and  the  nature  of  the  business  in  which  the  guaranty  was  to  be 
used  before  advancing  largely  upon  the  faith  thereof.  Such  an  in- 
Testigation  would  have  enabled  the  plaintiff  to  see  that  it  was  not 
justified  in  drawing  the  inference  which  it  claims  to  have  done  front 
the  language  of  this  instrument. 

Bingham  Bros,  resided  and  were  manufacturers  of  spirits  at 
Evansrille,  in  the  State  of  Indiana,  remote  from  the  guarantors 
and  the  drawee  of  the  drafts.  Feigelstock  was  a  merchant  residing 
in  New  York  engaged  in  the  business  of  receiving  and  selling  on 
commission  goods  consigned  to  him  by  third  parties. 

The  plaintiff  was  a  bank  doing  business  in  the  State  of  Indiana,' 
and  the  defendants  were  merchants  in  the  city  of  New  York<  At 
the  date  of  the  guaranty  these  various  parties  were  strangers  to  each 
other,  except  that  th^  plaintiff  arid  Bingham  Bros,  resided  at  the 
same  place,  and  had  previously  had  business  tiransactions  together. 
There  is  no  evidence  as  to  the  relations  existing  between  the  de- 
fendants and  Feigelstock,  but  it  is  claimed  in  the  answer,  and  wais; 
offered  to  be  proved  on  the  trial,  that  they  were  strangers  to  each 
other,  and  that  the  guaranty  was  given  by  the  defendants  as  a  favor 
to  a  person  who  was  in  their  employ,  and  who  was  a  relative  of 
Feigelstock. 

There  would  seem  to  be  no  motive  reasonably  inferable  from  such 
a  situation  and  relationship  sufficiently  powerful  to  induce  the  de- 
fendants to  lend  their  unlimited  credit  for  the  benefit  and  advan- 
tage of  Bingham  Bros,  alone.  The  contention  of  the  plaintiff 
leads  to  the  proposition  that  it  had  a  right  to  infer  that  Bingham 
Bros,  were  authorized  by  the  defendants  to  go  to  any  place  and 
with  any  person  contract  to  bind  the  defendants  for  unlimited 
sums.  Under  such  a  construction  the  defendants  could  never  re- 
voke this  authority,  for  it  wouhl  be  practically  impossible  to  reach 
by  notice  all  of  the  persons  who  might  bo  applied  to  for  advances 
upon  this  letter. 

To  uphold  this  judgment  we  are  required  to  hold  that  the  plaint- 
iff had  the  right  to  infer  from  the  language  of  the  letter,  and  the 
circumstances  of  the  case,  that  the  defendants,  without  any  appar- 
ent motive  for  so  doing,  had  clothed  Bingham  Bros.  With  irrevoc- 
able authority  to  use  their  names  in  borrowing  money  at  remote 
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and  multiplied  points,  for  unlimited  amounts  and  unrestricted 
periods  of  credit. 

Certainly,  if  the  plaintiff  belieyed  this,  it  was  not  justified  in 
placing  much  reliance  upon  the  continued  responsibility  of  persons 
transacting  business  in  so  reckless  a  manner. 

A  transaction  of  such  a  character  would  be  so  improvident  and 
unnatural  that  to  establish  it  in  any  case  should  require  the  strong- 
est evidence,  but  especially  so  when  it  is  claimed  that  such  powers 
have  been  conferred  upon  entire  strangers. 

The  unnatural  confidence  in  others,  and  the  careless  assumption 
of  obligations  which  such  a  course  of  business  would  imply,  is  so 
unusual  as  to  justify  the  requirement  that  if  such  an  authority  was 
intended  to  be  conferred  it  should  have  been  expressed  in  clear  and 
unequivocal  language. 

It  is  obvious  that  neither  Feigelstock  nor  Kaufmann  &  Blun 
could  have  derived  any  benefit  or  advantage  from  the  discount  of 
bills  whose  proceeds  were,  as  appears  from  the  face  of  the  transac- 
tion, intended  for  the  sole  use  of  Bingham  Bros. 

Even  if  the  relation  of  consignor  and  consignee  existed  between 
Bingham  Bros,  and  Feigelstock,  we  do  not  think  the  usual  course 
of  business  between  such  parties  justifies  the  assumption  that  the 
use  of  accommodation  paper  for  either  limited  or  unlimited  amounts 
is  the  necessary  or  usual  accompaniment  of  such  a  connection.  On 
the  other  hand,  if  we  consider  this  letter  as  intended  to  furnish  a 
credit  to  Feigelstock  with  the  manufacturers  and  consignors  of 
property  in  which  he  dealt,  it  would  satisfy  the  apparent  object  of 
the  letter,  and  the  transaction  would  assume  a  natural  and  reason- 
able character  such  as  pertains  to  the  erdinaiy  and  usual  course  of 
business  among  commercial  men. 

There  would  necessarily  be  a  limit  to  such  a  course  of  business, 
and  the  liability  of  the  defendants  would  be  modified  by  the  trans- 
fer of  property  to  correspond  with  the  amount  of  the  obligation  as- 
sumed, and  creating  a  liability  which  might  be  safely  and  reason- 
ably incurred.  Of  course,  if  the  defendants  have  signed  a  guar- 
anty, either  general  or  special,  upon  a  sufficient  consideration,  by 
which  they  have  unqualifiedly  promised  to  become  liable  for  the 
payment  of  all  such  drafts  as  Bingham  Bros,  might  thereafter  draw 
on  Feigelstock,  their  liability,  however  comprehensive,  would  not 
be  affected  by  its  imprudence.  But  such  is  not  the  oontraot  under 
consideration. 
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We  are  therefore  of  the  opinion,  from  the  fact  that  the  letter 
was  addressed  to  Bingham  Bros,  alone,  the  absence  of  any  allusion 
to  it6  consideration  or  the  negotiability  of  the  drafts  therein  re- 
ferred to,  and  a  consideration  of  the  situation  and  the  relation  of 
the  parties,  that  the  intention  could  not  fairly  be  imputed  to  the 
defendants  of  making  the  guaranty  contained  in  the  letter  general 
and  open  for  acceptance  by  any  one  who  might  choose  to  comply 
with  its  terms. 

We  have  been  unable  to  find  any  case  which  either  requires  or 
authorizes  the  classification  of  this  letter  as  a  general  guaranty.  In 
each  of  the  numerous  cases  cited  in  which  the  instrument  consid- 
ered was  held  to  be  a  general  guaranty,  it  was  either  addressed  gen- 
erally or  the  guaranty  contained  inherent  evidence  that  it  was  in- 
tended to  be  used  in  obtaining  credit  wherever  it  was  needed. 
'  In  the  case  of  Benedict  y.  Sherill,  Hill  &  Denio's  Sup.  219,  the 
letter  was  addressed  to  a  clerk  in  favor  of  a  country  merchant  visit- 
ing New  York  to  purchase  a  supply  of  goods  for  his  trade,  and 
stated,  '^  I  will  guarantee  the  payment  of  such  debts  as  he  may  con- 
tiract  for  the  purchase  of  goods.''  It  was  held  that  this  letter  con- 
templated different  purchases  of  different  persons,  and  could  not 
have  been  intended  for  the  person  addressed,  as  he  had  no  goods  to 
sell. 

The  case  of  Duval  v.  Trask,  12  Mass.  155,  is  like  that  last  cited. 

In  Union  Bank  y.  Coster ,  the  letter  was  open  and  unaddressed, 
and  expressly  contemplated  the  negotiation  of  the  drafts  referred  to 
therein  by  some  bank  for  the  benefit  of  the  persons  having  posses- 
sion of  the  letter. 

^  In  Russell  v.  Wiggin,  2  Story,  213,  the  court  said  that  an  action 
could  be  maintained  by  a  person  advancing  money  upon  'Metter  of 
credit  written  by  jjersons  who  are  to  become  the  drawees  of  bills, 
drawn  under  it,  promising  to  accept  such  bills  when  drawn,  which 
letter,  although  addressed  to  the  persons  who  are  to  be  the  drawers 
of  the  bills,  is  designed  to  be  shown  to  any  person  or  persons  what- 
soever." Here  it  is  evident  that  stress  is  laid  upon  the  character 
of  the  letter,  as  showing  that  it  was  designed  for  the  persons  ad- 
vancing money  upon  the  faith  of  the  letter. 

The  case  was  that  of  a  letter  given  by  Wiggins  to  the  master  of 
a  vessel  sailing  from  Boston  to  India  to  establish  a  credit  for  him 
in  England,  and  bore  inherent  evidence  that  it  was  intended  for 
third  persons. 
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In  LansdaU  y.  LafayeiU  Bank  of  Oinoinnatif  18  Ohio,  126, 
the  gaaranty  lequiied  the  drafts  to  be  aooompanied  by  bills  of 
lading  of  shipments  to  the  address  of  the  guarantors.  Upon  the 
shipment  of  the  goods  and  the  attaching  of  bills  of  lading  to  the 
diaftSy  a  cause  of  action  arose  in  f ayor  of  the  promisee  in  the  guar* 
anty  which  conld  be  lawfully  assigned  to  a  third  party  who  could 
bring  his  action  upon  the  assigned  claim  as  we  have  already  stated* 
The  case  is  not  an  authority  upon  the  question  as  to  whether  the 
guaranty  is  general  or  speciaL 

The  case  of  Monroe  v.  PUkington,  14  How.  Pr.  250,  is  referred 
to  as  a  strong  case  for  the  plaintiff,  and  does  probably  come  nearer 
sustaining  its  position  than  any  other  cited.  The  case  is  a  Special 
Term  case,  and  the  question  arose  on  a  demurrer  to  the  complaint. 
The  letter  there  under  discussion  is  plainly  to  be  distinguished  in 
material  points  from  the  one  in  the  case  at  bar.  It  was  from  a  firm 
residing  in  England  to  another  in  this  country,  and  evidently  re- 
ferred to  and  intended  to  promote  the  business  of  selling  at  New 
York,  exchanges  upon  liyerpool.  The  inference  was  drawn  by  the 
court  from  the  letter  and  the  course  of  business  that  it  was  intended 
to  be  exhibited  to  persons  buying  exchange  upon  liTerpool,  and 
thus  give  the  person  addressed  additional  facilities  to  cany  on  the 
business  of  selling  exchange. 

In  Lawraton  y.  Moion,  3  Granch,  492,  the  letter,  although  ad- 
dressed to  the  person  for  whom  the  guarantor  ofTered  to  becoiae 
security,  was  by  its  express  terms  intended  for  the  person  who 
should  famish  on  credit  the  property  referred  to  in  the  letter,  and 
could  haye  no  other  oflBce  to  perform. 

On  the  other  hand,  it  was  said  by  Judge  Gomstock,  in  Ckureh 
y.  Brown,  eupra,  that  ''An  undertaking  by  one  person  to  be  respon- 
sible for  goods  to  be  delivered  to  another  is  in  effect  a  request  to 
deliver  the  goods.  It  is  in  law  no  more  and  no  less  than  a  letter  of 
credit,  general  and  particular,  according  as  it  may  or  may  not  have 
a  particular  address." 

The  case  of  Birekhsad  v.  Brown,  not  only  on  account  of  the 
reasoning  by  which  it  is  supported,  but  because  it  is  the  decision 
of  a  court  distinguished  for  learning  and  ability,  is  entitled  to  great 
weight,  although  some  of  the  reasons  urged  in  support  of  the  judg- 
ment are  no  longer  tenable,  owing  to  the  provisions  of  our  Code 
and  the  principles  adopted  in  later  cases.  Brown  Brothers  ft  Oo., 
of  New  York,  addressed  a  letter  to  W.  ft  J.  Brown  ft  Co.,  of  Liv- 
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erpool,  at  the  request  of  Smith  &  Town,  stating  that  they  desired 
''  to  open  a  credit  for  £10,000,  say  ten  thousand  ponnds  sterling 
uncovered  at  any  one  time,  in  favor  of  Mr.  James  Demarest,  to  be 
negotiated  by  him  in  Bio  de  Janeiro  by  drafts  on  you  at  sixty  days 
sight."  Demarest  was  the  commercial  agent  of  Smith  &  Town, 
and  represented  them  at  Bio  de  Janeiro.  Upon  the  faith  of  this 
letter  Birckhead  &  Co.  discounted  drafts  at  the  request  of  Dema- 
rest, and  upon  their  non-payment  by  W.  &  J.  Brown  &  Co.,  brought 
an  action  against  the  guarantors.  Broksok,  J.,  delivering  the 
opinion  of  the  court,  says:  '^  These  letters  have  been  divided  into 
two  classes,  general  and  special.  They  are  general  when  addressed 
to  any  or  all  persons  without  naming  any  one  in  particular.  They 
are  special  when  addressed  to  a  particular  individual  or  firm.'' 
''  When  the  letter  is  special,  or  in  other  words  addressed  to  a  par- 
ticular individual,  he  alone  has  the  right  to  act  upon  and  acquire 
rights  under  it.  If  any  one  else  attempts  to  accept  and  act  upon 
the  proposition  contained  in  the  letter,  he  comes  in  as  a  mere  vol- 
unteer, and  he  cannot  by  thus  thrusting  himself  forward  create  any 
legal  obligation  on  the  part  of  the  writer."  This  case  was  much 
more  favorable  for  the  plaintiff  than  the  one  at  bar,  for  this  letter 
seemed  to  contemplate  the  negotiation  of  the  drafts  at  Rio  de  Jan- 
eiro with  some  third  party. 

The  strictness  with  which  parties  assuming  to  act  upon  the  faith 
of  a  guaranty  have  been  held  to  its  precise  terms  is  illustrated  in 
Bams  V.  Barrow,  61  N.  Y.  39;  s.  c,  19  Am.  Rep.  247,  where  it 
was  decided  that  a  guaranty  running  to  a  member  of  a  firm  for 
goods  to  be  sold  by  him,  did  not  inure  to  the  benefit  of  the  firm  of 
which  he  was  a  member,  although  they  delivered  the  goods 
described  in  the  guaranty.  See  also  the  cases  therein  referred 
to. 

We  have  thus  seen  that  no  cause  of  action  accrued  to  the  plaint- 
iff upon  the  guaranty,  for  the  reason  that  it  is  a  special  guaranty 
upon  which  the  party  addressed  alone  could  act  and  acquire  a  caus» 
of  action.  Some  confusion  has  arisen  in  the  consideration  of  this 
case  from  an  omission  to  regard  the  obvious  distinction  existing 
between  a  cause  of  action  accruing  to  the  plaintiff  in  his  own  right 
upon  the  discount  by  them  of  such  drafts,  and  one  arising  in  favor  of 
Bingham  Bros,  either  prior  to  or  simultaneous  with  such  discount, 
of  which  the  plaintiff  now  seeks  to  avail  itself  as  their  equitable 
assignee.     Different  considerations  are  required  to  support  these 
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rdiJTerent  contracts.  The  court  below  reversed  the  judgment 
entered  u{>on  the  report  of  the  referee  in  favor  of  the  defendants 
upon  the  grounds  stated  in  the  opinion  as  follows:  "  In  the  view 
insisted  upon  by  the  respondent  the  letter  of  credit  in  question  in 
this  case  was  a  special  letter  of  promise  to  Bingham  Bros.  In  that 
view  it  was  a  valid  contract,  for.it  would  be  so  read  by  the  law  as 
to  supply  the  consideration  so  far  as  necessary  under  the  former 
statute  of  frauds.  *  If  you  will  draw  on  him  I  will  guaranty  that 
amy  draft  you  may  draw  on  Af  r.  A.  Feigelstock  of  our  city  will  be  paid 
at  maturity/  or  it  would  be  regarded  an  original  promise  under  the 
case  of  Oafea  v.  McEee,  13  N.  Y.  235,  and  the  defendants  held  to 
the  established  constniction  of  such  instruments.'' 

The.  court  here  seems  to  imply  that  there  are  two  grounds  upon 
which  the  t^tion  could  be  maintained^  viz. :  because  the  promise 
was  an  origiaai  as  distingui^ed  from  a  collateral  one,  and  secondly, 
because  a  cause  of  action  accrued  to  Bingham  Bros,  upon  making 
the  drafts  in  suit,  and  that  cause  of  action  passed  to  the  plaintiff 
as  their  equitable  assignee  by  the  delivery  of  the  letter  to  them, 
and  their  discount  of  the  drafts.  We  do  not  think  that  either  of 
these  grounds  can  be  sustained. 

It  is  entirely  immaterial  whether  this  guaranty  be  regarded  as  an 
original  or  collateral  contract.  Both  equally  required  a  considera- 
tion to  support  them,  and  the  distinction  between  them  is  impor- 
tant only  as  affected  by  the  statute  of  frauds,  a  collateral  contract 
to  pay  the  debt  of  another  being  required  by  that  statute  to  be  in 
writing,  while  an  original  undertaking  is  valid  even  if  made  by 
parol.  No  question  arises  respecting  the  validity  of  this  promise, 
except  in  regard  to  its  want  of  consideration.  If  therefore  we 
could  call  this  an  original  undertaking,  the  promise  having,  as  we 
have  seen,  been  made  to  Bingham  Bros,  alone,  it  still  lacks  the  in^ 
dispensable  requirement  of  a  consideration  to  support  it. 

This  consideration  must  be  proved,  and  a  presumption  of  its  ex« 
istence  can  no  more  be  indulged  in  to  support  the  action  than  the 
presumption  of  any  other  fact  material  to  the  existence  of  a  cause 
of  action.  Commercial  and  business  paper  generally  specifies  a  con- 
sideration upon  its  face,  and  a  defense  thereto  on  the  ground  of  a 
want  of  consideration  must  be  supported  by  affirmative  proof  of 
such  fact,  but  when  the  paper  itself  does  not  state  a  consideration 
the  omission  must  be  supplied  by  affirmative  proof  on  the  part  of 
the  holder,  or  he  cannot  recover  thereon.     1  Pars.  Cont.  175.     No 
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consideration  is  referred  to  in  this  letter,  and  the  drafts  are  the 
act  of  Bingham  Bros,  alone,  and  are  evidenoe  of  no  fact  stated 
therein  as  against  any  one,  except  the  drawers.  Bat  eyen  the 
drafts  do  not  purport  to  be  drawn  for  yalae. 

In  every  aspect  in  which  this  transaction  can  be  regarded  Bing- 
ham Bros,  appear  as  the  makers  of  the  drafts  for  their  own  accommo- 
dation, and  as  snch  personally  liable  to  all  who  thereafter  become 
parties  thereto. 

We  have  no  difficulty  in  regarding  the  plaintiff  as  the  equitable 
assignee  of  any  cause  of  action  existing  against  the  defendants  in 
favor  of  Bingham  Bros.  As  has  been  already  stated,  if  any  such 
cause  of  action  arose,  it  was  assignable  and  must  be  considered  to 
have  passed  to  the  plainidff  by  the  delivery  of  the  guaranty  and  the 
payment  by  it  of  the  proceeds  of  the  drafts  to  Bingham  Bros.  It 
thereby  became  the  equitable  owner  of  such  cause  of  action  and  of 
such  an  interest  in  the  letter  of  credit  as  would  enable  it,  under  our 
Code,  to  maintain  an  action  against  the  defendants.  But  the  ques- 
tion is  presented,  did  any  such  cause  of  action  ever  arise  ?  We 
have  been  unable  to  discover  any  ground  upon  which  such  a  claim 
can  be  plausibly  sustained.  The  letter  certainly  contains  no  refer- 
ence to  any  consideration  received  by  its  writers,  and  the  proof 
shows  none  advanced  by  Feigelstock  to  them  or  by  Bingham  Bros. 
to  either  Feigelstock  or  the  guarantors. 

.  Upon  the  very  face  of  the  transaction  Bingham  Bros,  drew  their 
drafts  for  their  own  benefit  and  contemplated  the  acceptance  by 
Feigelstock  for  their  accommodation.  Taking  the  strongest  view 
against  the  defendants  which  the  case  is  susceptible  of,  they  occu- 
pied simply  the  position  of  proposed  accommodation  guarantors  of 
the  contemplated  accommodation  acceptor  of  Bingham  Bros.' 
drafts;  and  it  certainly  cannot  be  claimed  that  they  thereby  in- 
curred any  liability  to  the  party  for  whose  accommodation  they  had 
guaranteed  such  obligations.  Atkin$on  v.  Manka,  1  Oow.  692;  1 
Pars.  Oont  184;  Thurman  v.  Van  Brunts  19  Barb.  409;  Dan.  Neg. 
Inst.,  §  189.  Even  if  the  letter  of  credit  be  read  as  paraphrased  by 
the  court  below,  it  falls  far  short  of  establishing  a  consideration 
moving  to  the  defendants. 

It  cannot  be  seriously  claimed  that  a  proposition,  either  written 
or  oral,  made  by  one  person  to  another,  agreeing  to  guarantee  the 
payment  of  any  draft  which  the  other  might  draw,  furnished  a 
sufficient  consideration  for  the  promise.    Such  a  request  is  implied 
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in  all  aooommodation  papers  as  between  the  parties  thereu>;  and  if 
this  were  held  to  import  a  sufficient  consideration,  it  would  destroy 
all  distinotions  between  accommodation  and  genuine  business  obli- 
gations. But  this  letter  of  credit,  as  read  by  the  court  below, 
would  not  confer  a  cause  of  action  upon  third  parties,  even  if  it 
had  been  addressed  to  them,  without  proof  that  they  had  parted 
with  yalue  U]>on  its  faith.  In  all  of  the  cases  cited  where  guaran- 
tors haye  been  held  liable,  eyen  to  third  persons,  upon  such  instru- 
ments, the  letter  embraces  either  an  express  or  implied  request  to 
such  persons  to  adyance  yalue  upon  the  faith  of  the  paper  therein 
described,  and  it  is  because  they  haye  parted  with  yalue  upon  such 
request  that  the  liability  of  the  promisor  to  them  is  predicated. 
If  no  liability  is  incurred  in  fayor  of  a  third  party  unless  he  has 
parted  with  yalue,  much  less  can  it  be  claimed  that  it  is  in  fayor  of 
an  original  party  to  the  contract,  from  whom,  as  is  shown  affirma^ 
tiyely,  no  consideration  whateyer  proceeded.  We  are  therefore  of 
the  opinion  that  the  plaintiff  is  not  entitled  to  maintain  this  action. 

The  order  of  the  General  Term  should  be  reyersed,  and  the  judg^ 
ment  rendered  upon  the  report  of  the  referee  affirmed,  with  costs; 

Order  reyersed  and  judgment  affirmed. 

Judgm&ni  affirtMd. 

All  oonour,  except  Dakfobth,  J.,  not  yoting. 


Tbustbbs  of  Exbkpt  Fibembn's  Fukd  y.  Boomb. 

(98  N.  T.  Siai) 

ChmtUuHanal  Una  —  regtUaHan  of  foreign  inturmneo  ccmpanii$i, 

A  statote  Feqairlng  the  Agents  of  insuen,  doiog  boriness  in  the  dty  of  New 
Toris  but  not  inoorporAted  under  the  laws  of  New  York,  to  pay  a  peroentege 
upon  the  groea  premiums  receiyed  by  them  for  insurance  upon  property  in 
that  dtjr,  to  the  Exempt  Fiiemen's  Beneyolent  Fund,  is  not  unconstitutional 
as  granting  an  exclusiTe  priyilege,  or  as  glying  money  of  the  State  to  a 
private  undertaking,  or  as  a  tax. 

fflEE  oninion  states  the  case.    The  plaintiff  had  judgment  below. 

JoMfph  H.  Ohoaie,  for  appellant. 

Jamei  C.  Otirter,  for  respondent 
Vol..  XLV  —  28 
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FiNOH,  J.    This  case  submits  for  decision  the  constituiionalitj 
of  the  legislation  which  requires  the  agents  of  insurers,  not  incor- 
porated under  the  law  of  the  State,  to  pay  annually,  to  the  treasurer 
of  the  Exempt  Firemen's  Beneyolent   Fund  of  the  city  of   New 
York,  a  percentage  upon  the  gross  premiums  received  by  them  for 
insurance  upon  property  in  that  city.     The  constitutional  provi- 
sions which  are  alleged  to  have  been  violated   are  article  3,  section 
18,  that  *'  the  legislature  shall  not  pass  a  private  or  local  bill     * 
*    *    granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity,  or  franchise  whatever;"  and 
article  8,  section  10 ;  that  ''  neither  the  credit  nor  the  money  of 
the  State  shall  be  given,  or  loaned  to,  or  in  aid  of,  any  association^ 
corporation  or  private  undertaking." 

The  legislation  of  the  State,  read  in  the  light  of  facts  historical  in 
their  character  and  within  the  common  knowledge,  enables  us  to 
trace  the  origin  and  growth  of  the  volunteer  fire  department  of  New 
York.  For  more  than  a  hundred  years  it  was  a  recognized  agency 
of  the  municipal  government.  The  engines,  ladders  and  apparatus 
necessary  for  the  extinguishment  of  fires  were  always  the  property 
of  the  city,  and  used  under  its  direction  and  control.  In  the  early 
rule  of  Stuyvesant,  as  director-general  of  the  New  Netherlands,  a 
penalty  of  three  guilders  for  every  chimney  found  to  be  insufficiently 
swept  was  appropriated  to  the  importation  of  buckets  and  hooks 
and  ladders ;  and  in  1731  two  complete  fire  engines  were  bought 
by  the  city  authorities  in  London.  At  first  the  apparatus  appears 
to  have  been  used  by  the  citizens  genersiily,  but  in  1737  the 
municipality  petitioned  the  legislature  '*  for  the  appointment  of 
twenty-four  able-bodied  men,  who  shall  be  called  firemen  of  this 
city,  to  work  and  play  the  fire  engines,  and  who  shall  be  exempt 
from  serving  as  constables  or  doing  militia  duty  during  their  con-^ 
tiiiuance  as  firemen."  Upon  this  request  an  act  was  passed  reciting 
that  "  the  inhabitants  of  the  city  of  New  York,  of  all  degrees,  have 
very  justly  acquired  the  reputation  of  being  singularly  and  t^mark- 
ably  famous  for  their  diligence  and  serviceableness  in  cases  of  fires;" 
and  ^^  have,  at  a  very  great  charge  and  expense,  supplied  themselves 
and  are  pr6vided  with  two  fire  engines  and  various  sorts  of  poles, 
hooks,  iron  chains,  ropes,  ladders,  and  several  other  tools  and 
instruments,  for  the  extinguishment  of  fires ; "  and  thereupon 
authorizing  the  common  council  to  elect,  nominate  and  appoint  & 
sufficient  number  of  strong,  able,-  discreet,  honest  and  sober  men, 
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iriUingto  accept  (not exceeding  forty-two  in  number);  ''who  were 
to  manage  and  care  for  the  fire  apparatus/'  to  be  '^  called  the  fire- 
men of  the  city  of  New  York,"  and  be  ready  for  service  "  by  night 
as  well  as  by  day."  To  "  compel  and  oblige  them  "  to  be  "  diligent, 
industrious  and  vigilant/'  the  common  council  were  empowered  ta 
remove  any  of  them  and  put  others  in  their  places,  and  as  an 
inducement  to  fill  up  the  ranks,  the  firemen  so  appointed  were 
"  freed,  exempted  and  privileged  from  the  several  offices  of  con- 
stable and  surveyor  of  the  highways,  and  of  and  from  the  being  put 
into  or  serving  upon  any  juries  or  inquest,  and  of  and  from  being 
compellable  to  serve  in  the  militia,  or  any  of  the  independent  com- 
panies of  or  in  the  said  city,  or  any  or  either  of  them,  except  in 
cases  of  invasion,  or  other  imminent  danger."  Thus  was  formed 
the  first  fire  company  in  the  city  of  New  York,  and  in  its  origin 
were  developed  the  characteristics  and  established  the  relations 
important  to  be  appreciated  and  considered.  The  duty  of  extinguish- 
ing  fires  was  a  public  duty.  It  was  due  from  all  the  citizens  alika 
The  cost  of  the  necessary  apparatus  was  chargeable  upon  the  public 
funds,  and  so  in  just  proportion  upon  each  individual.  At  first  the 
labor  necessary  to  its  effective  use  was  both  due  from  all,  and  borne 
by  all.  The  statute  recites  that  citizens  "  of  every  degree  "  had 
done  their  part  in  the  service.  But  it  soon  became  apparent  that 
the  duty  could  be  better  discharged  by  a  special  and  selected  body 
of  men.  Skill  would  thus  be  acquired,  good  judgment  secured^ 
and  confusion  and  the  mistakes  of  excitement  avoided.  But  a 
voluntary  service  involving  exposure  and  risk  was  to  be  obtained. 
If  that  service  was  borne  by  the  few  they  performed  more  than 
their  own  duty,  and  took  upon  themselves  the  share  of  labor 
and  danger  belonging  to  the  many.  The  duty  of  the  State  and 
the  right  of  the  firemen  was  that  equality  of  burden  should  be 
restored.  The  excess  of  duty  borne  by  the  few  in  one  direction 
might  fairly  be  compensated  by  an  excess  of  duty  borne  by  the 
many  in  other  directions.  Hence  came  the  exemptions  from  cer- 
tain other  public  duties,  both  as  an  inducement,  and  as  a  just 
and  equitable  distribution  of  common  public  burdens.  So  that 
these  exemptions  were  in  no  sense  gifts  or  alms,  but  were  in 
their  nature  compensatory,  the  product  of  more  than  an  equivalent 
rendered,  and  a  readjustment  by  the  State  of  the  duties  due  from 
the  citi2sens  in  general.  Such  an  adjustment,  reaching  toward 
equality  of  burden,  was  an  obligation  of  the   State  due  to  those 
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bearing  more  than  their  share  at  the  request  and  by  the  procure- 
ment of  the  State. 

The  precise  relation  of  these  firemen  to  the  mnnicipalityand  the 
State  it  is  not  easy  to  describe.  They  were  not  civil  or  public  officers 
within  the  constitutional^  meaning  {People  t.  Finckney,  33  N.  Y. 
392),  and  yet  must  be  regarded  as  the  agents  of  the  municipal  cor- 
poration. Their  duties  were  public  duties ;  the  service  they  rendeired 
was  a  public  service ;  their  appoiutment  came  from  the  common 
council  and  was  evidenced  by  the  certificate  of  the  city  officers ; 
they  were  liable  to  removal  by  the  authority  which  appointed  them; 
and  were  intrusted  with  the  care  and  management  of  the  apparatus 
owned  by  the  city.  They  were  at  least  a  public  body,  and  perh^is 
are  best  described  as  a  subordinate  governmental  agency. 

With  the  growth  of  the  city  the  number  of  the  firemen  increased, 
and  the  amount  and  danger  of  their  service.  The  old  engines, 
moved  with  difficulty  and  cumbrous  and  rude  in  construction,  gave 
place  to  better  machines,  and  the  service  improved  as  the  demand 
upon  it  grew.  The  dangers  of  the  work  were  obvious,  and  a  courage 
and  daring  which  has  gone  into  history  began  to  leave  behind  it 
men  who  were  maimed  and  crippled  in  the  public  service,  and  widows 
and  orphans  deprived  of  their  natural  protectors  and  reduced  to 
poverty  and  want.  The  firemen  themselves  were  the  first  to  see  the 
growing  difficulty  and  with  characteristic  unselfishness  sought  to 
provide  a  remedy.  At  a  meeting  of  representatives  of  the  di^vent 
companies  held  in  1792  a  constitution  was  agreed  upon  ''for the 
piirpose  of  establishing  a  fund  for  the  relief  of  unfortunate  firemen 
whose  misfortune  was  occasioned  while  doing  duty ''  as  such.  The 
fund  was  denominated  the  fijre  department  fund,  and  to  it  were  de- 
voted ''  the  moneys  arising  from  chimney  fires,  certificates  and  do* 
nationSi"  Experience  very  suon  developed  difficulties  of  collection 
and  management  growing  out  of  imperfect  organisation  and  in- 
sufficient authority,  and  a  request  was  presented  to  the  l^jidatiue 
for  an  act  of  incorporation.  In  1798  such  an  act  was  passed.  It 
began  with  a  recital  that ''  the  firemen  of  the  city  of  New  York  have 
by  their  petition  to  the  legislature  prayed  to  be  incorporated,  the 
more  effectually  to  enable  them  to  provide  adequate  funds  for 
the  relief  of  disabled  and  indigent  firemen,  and  for  the  pur- 
pose of  extinguishing  fires ; "  and  then  made  the  whole  body 
of  engineers  and  firemen  a  corporation  by  the  name  of  ''  The 
Fire  Department  of  the  City  of  New  York."    It  further  pro- 
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Tided  tliat  the  funds  of  the  corporate  body  should  be  appropria- 
ted to  the  relief  of  indigent  or  disabled  firemen  or  their  families, 
and  that  any  surplus  beyond  that  neoessity  should  be  applied  to 
the  purpose  of  extinguishing  fires.  The  final  section  enacted  ''  that 
this  act  is  hereby  declared  to  be  a  public  act,  and  that  the 
same  shall  be  construed  in  all  courts  and  places  benignly  and  fa- 
Yorably  for  every  beneficial  purpose  hereby  intended. '^  That  the 
corporation  thus  created  was  a  priyate  and  not  a  public  corporation 
seems  to  have  been  held  in  WcUlack  y.  Mayor ^  3  Hun,  94,  although 
the  point  was  not  directly  in  controversy.  A  corporation  may  be 
private  although  it  performs  a  public  duty,  and  even  though  its 
funds  are  provided  by  the  State.  Ang.  &  Ames  on  Corp.,  §§  33, 
34.  The  incorporation  of  the  fire  department  was  not  essen- 
tial to  its  public  duty  of  extinguishing  fires.  It  could,  as  it  did 
perform  that  duty  without  becoming  a  body  corporate.  The 
change  was  needed  only  for  the  performance  of  its  other  duty, 
which  partook  in  its  nature  of  benevolence  to  individuals  and  the 
distribution  of  private  benefits.  But  we  need  not  determine  the 
question  at  this  point,  if  at  all,  since  there  occurred  an  entire 
change  of  the  facts  upon  which  conclusions  should  be  founded. 

In  1816  the  firemen  became  dissatisfied  with  their  exemptions^ 
because  limited  to  the  period  of  their  actual  service,  and  the  legis- 
lature, convinced  of  the  justness  of  the  demand,  and  feeling  the 
duty  and  obligation  of  a  further  adjustment  of  the  public  burdens 
•o  as  to  approach  equality  more  nearly,  fixed  a  term  of  service  for 
ten  years,  which  was  afterward  reduced  to  seven,  and  then  to  five 
years,  upon  the  completion  of  which,  and  an  honorable  discharge, 
the  exemption  continued  for  life.  Laws  of  1816,  chapter  104;  Laws 
of  1829,  chapter  100;  Laws  of  1847,  chapter  369.  The  law  went 
upon  the  principle  that  an  active  and  dangerous  service  for  a  term 
of  years  was  not  more  than  balanced  by  the  exemption  for  life  from 
Ijj^ter  and  less  onerous  duties;  that  further  compensation  for  ex- 
cess of  public  burdens  faithfully  borne  was  the  just  due  of  the  fire- 
9ien;  and  so  set  the  example  of  a  benefit  continued  because  of  the 
service  after  the  service  had  been  ended. 

With  these  exemptions  for  many  years  the  firemen  rested  con- 
tented, and  continued  to  perform  the  public  duty  which  constantly 
grew  more  difficult  and  important.  Their  benevolent  fund  ap- 
pears at  first  to  have  answered  its  purpose,  but  probably  before 
1849  had  become  insufficient  to  meet  the  demands  upon  it.  and 
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imperiled  by  its  weakness  the  strength  and  efficiency  of  the  de- 
partmenty  since  in  1849  the  State  began  to  appreciate  that  it  had  a 
duty  to  perform  beyond  the  exemptions  already  granted  ;  that 
equality  of  burden  was  not  yet  secured  ;  and  that  public  policy  on 
the  one  hand  and  a  public  obligation  on  the  other  required  further 
action.  The  question  was  not  one  merely  of  sentiment  or  charity. 
Here  was  a  body  of  men  intrusted  with  important  public  duties, 
upon  whose  efficiency  and  faithfulness  the  public  safety  largely  de- 
pended, but  who  were  to  be  obtained  without  the  aid  of  salary  or 
pay,  and  must  be  drawn  into  the  seryice  not  only  by  motives  of 
duty  or  love  of  danger,  but  by  judicious  and  even  grateful  treatment 
and  recognition  by  the  State.  Out  of  this  existing  relation,  and 
from  a  consideration  of  the  public  welfare,  sprang  the  act  of  1849, 
passed  as  a  public  act  and  dictated  by  a  clear  and  definite  public 
policy.  Its  general  purpose  was  to  aid  and  strengthen  and  stimu- 
late the  fire  departments  of  the  whole  State;  to  acknowledge  and 
recognize  the  value  and  need  of  the  voluntary  service  rendered;  and 
further  equalize  the  burdens  borne  by  the  citizens.  For  some 
time  a  tax  in  the  nature  of  a  condition  had  been  imposed  by  the 
State  upon  foreign  insurance  companies  desiring  to  transact  busi- 
ness within  our  jurisdiction.  The  tax  was  payable  to  the  State, 
and  a  percentage  upon  the  gross  premiums  received  or  contracted 
to  be  paid.  The  success  and  safety  of  these  companies,  together 
with  our  own,  was  largely  dependent  upon  the  skill  and  efficiency 
of  the  firemen,  and  this  tax  it  was  resolved  to  divert  from  the  State 
treasury  and  make  it  payable  to  the  fire  departments  of  the  State, 
in  such  manner  as  would  best  promote  their  efficiency,  and  tend  to 
fill  up  their  ranks  with  active,  energetic  and  prudent  men.  It  was 
tlierefore  enacted  that  two  per  cent  of  the  gross  premiums  received 
by  agents  of  foreign  companies  in  any  city  or  incorporated  village 
should  be  paid  to  the  treasurer  of  the  fire  department  of  such  city 
or  village;  if  there  was  no  such  officer,  then  the  treasurer  of  such 
city  or  village  was  to  be  deemed  such  officer  and  the  payment  made 
to  him  ;  but  in  the  city  and  county  of  New  York  the  payment  was 
to  be  made  to  the  existing  corporation  representing  the  firemen  of 
that  city  for  its  use  and  benefit. 

The  statute  was  clearly  a  public  and  not  aprivate  act,  and  gen- 
eral instead  of  local.  It  aimed  to  accomplish  a  public  purpose  ;  it 
was  dictated  by  considerations  of  public  policy ;  it  applied  to 
every  firr  department  in  the  whole  State.      It  seems  to  us  equally 


OOTOBEB  TISUM,  18g3.  223 

TraiteeB  of  Exempt  Firemen's  Fond  v.  Boome. 

plain  that  the  tax  thus  made  payable  was,  in  no  just  sense  or  re- 
spect, a  gift  of  the  public  money,  or  a  charity  on  the  part  of  the 
State.  It  was  an  appropriation  of  the  tax  to  a  proper  governmental 
and  public  purpose,  and  was  received  not  on  the  ground  of  poverty 
or  as  alms,  but  as  fairly  and  fully  earned  and  justly  paid.  Indeed 
no  charitable  motive  influenced  the  action  of  the  State  or  impelled 
its  legislation.  The  appropriation  was  to  the  fire  departments.  What 
use  they  would  make  of  it  —  to  what  purpose  apply  it  —  was  left 
to  them  to  determine  where  they  had  not  already  determined.  Out- 
ride of  the  city  of  New  York,  and  where  the  departments  were 
for  the  most  pi^  unincorporated,  the  companies  might  appropriate 
the  tax,  as  they  often  did,  to  the  relief  of  their  suffering  brethren; 
but  if  they  did  so  the  charity,  if  it  was  such,  was  theirs  and  not 
the  State's.  In  the  city  the  firemen  had  determined  in  advance  the 
use  first  to  be  made  of  any  such  money,  and  fixed  it  by  the  act  of 
incorporation  granted  precisely  in  the  language  of  their  request. 
So  that  if  there  was  a  charity  or  a  gift  as  between  the  departments 
aud  their  beneficiaries,  which  itself  may  prove  to  be  a  debatable 
proposition,  there  certainly  was  neither  as  between  the  State  and 
the  departments.  As  between  them  the  money  was  appropriated 
to  a  public  use,  and  stood  upon  the  identical  ground  of  the  exemp- 
tions. It  was  a  new  and  further  distribution  of  the  public  bur- 
dens, with  a  view  of  more  nearly  equalizing  their  pressure  and  di- 
viding them  more  justly. 

Very  soon  after  the  passage  of  this  act  its  constitutionality  was 
questioned.  Fire  DepartmetU  of  the  City  of  New  York  v.  NobUy 
3  E.  D.  Smith,  440;  Same  v.  Wright^  id.  453.  It  was  claimed  to 
violate  the  provision  of  the  Federal  Constitution,  that  the  citizens 
of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  United  States,  and  the  provisions  of  both  the 
Federal  and  State  Constitutions  which  forbid  the  taking  of  private 
property  for  public  use  without  just  compensation.  Neither  ob. 
jection  prevailed.  The  General  Term  of  the  Common  Pleas  held 
that  the  money  was  applied  to  a  "  public  charity,"  "  even  if  it  can- 
not be  said  of  it  that  such  an  appropriation  is  the  applying  of 
moneys  to  the  public  use."  The  court  described  the  corponition 
plaintiff  as  ''a  charitable  department  of  the  city  government,"  and 
found  no  difficulty  in  saying  that  the  tax  might  be  made  payable 
directly  to  it  without  first  passing  through  the  treasury  of  the  State. 
The  judgment  in  these  two  cases  was  affirmed  in  this  courts  but  as 
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authority  their  application  is  yery  much  modified  by  the  changes 
which  haye  occurred. 

The  act  of  1849  was  amended  in  1857,  and  re^nacted  with  added 
requirements  to  make  it  more  effectual,  and  from  that  time  to  the 
present  its  substantial  provisions  have  remained  unchanged.  But 
important  changes  came  in  other  directions.  Steam  invaded  the 
fire  department.  The  invasion  was  resisted  by  the  volunteers,  who 
saw  in  it  the  end  of  their  service  and  the  beginning  of  a  new  sys- 
tem, but  the  resistance  was  vain.  The  change  impending  led  to  a 
new  corporation.  The  exempt  firemen,  those  who  had  served  out 
their  terms  and  been  discharged,  had  formed  themselves  into  an 
association  to  aid  the  active  firemen  and  for  social  purposes  in  the 
year  1842.  In  1865  the  volunteer  fire  department  in  the  cities  of 
New  York  and  Brooklyn  was  replaced  by  a  paid  organization,  styled 
the  Metropolitan  Fire  Department.  Laws  of  1865,  chap.  249. 
All  the  material  and  apparatus  of  the  old  organization  was  trans- 
ferred to  the  new.  The  existing  firemen  were  placed  at  once  under 
the  control  of  the  new  authority,  and  might  be  permanently  enrolled 
and  further  employed,  or  be  honorably  discharged  from  the  service. 
Since  steam  took  the  place  of  men  large  numbers  were  discharged. 
But  as  this  was  w;ithout  their  fault,  and  they  stood  ready  to  serve 
their  full  terms,  the  State  preserved  to  them  their  exemptions  as 
if  the  full  term  had  been  reached,  and  so  they  swelled  the  number 
of  the  '^exempts."  To  protect  the  benevolent  fund  endangered 
by  the  change,  a  new  corporation  was  organized,  which  consisted 
of  the  president  and  two  vice-presidents  of  the  Association  of 
tlxempt  Firemen,  together  with  the  old  trustees  of  the  superseded 
corporation,  which  was  styled  ^'  The  Trustees  of  the  Exempt  Fire- 
tnen's  Benevolent  Fund,''  and  to  which  the  care  and  management 
of  the  fund  and  of  the  monument  at  Oreenwood  Cemetery  was 
given.  And  to  this  corporation  was  further  attached  the  right  for 
five  years  to  receive  the  percentage  or  tax  in  question.  In  1870 
that  right  was  extended  for  seven  years,  and  in  1877  for  nine  years 
more. 

But  meanwhile,  and  in  1875,  the  Constitution  was  amended  by 
adding  a  new  and  important  provision  forbidding  the  gift  or  loan 
of  the  money  of  the  State  to  any  corporation,  dissociation  or  private 
undertaking;  and  it  is  now  claimed  that  the  acts  of  1877  and  1879 
were  a  gift  of  the  money  of  the  State  to  a  corporation  in  violation 
of  the  fundamental  law.     Whether  the  tax  of  two  per  cent  is  or  is 
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not  the  money  of  the  State  has  been  much  argued  at  the  bar,  but 
need  not  be  decided,  since  granting  it  to  be  such,  we  are  of  opinion 
that  its  appropriation  to  the  plaintiff  corporation  is  not  a  gift 
within  the  meaning  of  the  constitutional  prohibition.  We  have 
already  sought  to  explain  why  this  was  so  during  the  existence  of 
the  volunteer  department,  placing  it  upon  the  same  ground  with 
the  statutory  exemptions,. and  holding  it  to  have  been  compensatory 
m  its  nature  and  a  redistribution  of  the  public  burdens  with  a  view 
to  equality  and  justice.  The  distmction  is  not  new,  but  has  had  a 
very  old  application.  It  was  the  ground  upon  which  the  universi- 
ties of  Oxford  and  Cambridge  were  deemed  civil  and  not  eleemosy- 
nary corporations,  the  stipends  given  to  magistrates  and  others 
being  considered  not  charitable  donations,  but  ^'  pro  opera  ei  labore,^* 
preceded  by  service  rendered.  Bl.  Com.,  book  1,  chap.  18,  p.  471. 
But  in  the  present  case  the  payment  was  continued  after  the  ser- 
vice ended,  and  it  is  strenuously  contended,  that  however  the  pay- 
ment might  be  construed  while  the  firemen  were  a  public  body  and 
doing  a  public  duty,  the  appropriation  became  purely  a  gift  when 
made  after  the  service  ended,  and  when  there  was  no  legal,  or  equit- 
able obligation  operating  upon  the  State.  It  is  true  that  no  prom- 
ise to  continue  the  appropriation  had  been  given,  and  the  State  was 
at  hberty  to  withhold  it;  but  that  does  not  alter  the  inherent  char- 
acter of  the  payment  when  made.  If  a  merchant  fails  m  business 
and  compromises  with  his  creditors  for  a  part  only  of  their  debts, 
or  is  discharged  in  bankruptcy  with  a  small  dividend,  and  there- 
after being  fortunate  and  becoming  rich,  calls  his  old  creditors 
together,  and  gives  to  each  principal  and  interest  of  the  discharged 
balance,  he  does  what  he  is  not  obliged  to  do,  what  neither  law  nor 
equity  could  compel,  but  he  does  not  make  a  gift  or  dispense  a 
charity.  A  purely  moral  obligation  rests  upon  him,  which  he  may 
or  may  not  heed,  but  if  he  does,  it  characterizes  his  act,  and  makes 
that  an  honest  payment  of  an  honest  debt  which  otherwise  would 
have  been  a  charity  and  a  gift.  So  the  State  in  continuing  the 
appropriation  to  the  firemen  when  their  services  were  no  longer 
required,  recognized  an  honorable  obligation  founded  upon  their 
past  services  and  the  injuries  and  suffering  which  those  had  occa-r 
sioned..  Just  this  policy  had  been  adopted  as  to  exemptions.  They 
weie  continued  after  the  service  ended;  and  when  the  volunteers* 
were  disbanded  without  their  fault  and  to  make  room  for  a  paid 
aervioe,  justice  and  good  faith  required  that  the  State  should 
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recognize  its  honorable  obligation  to  keep  up  the  fund  as  it  had 
done  for  many  years.  The  State  did  so,  and  we  are  concerned  only 
with  the  question  of  the  true  character  of  its  act.  That  which 
would  have  been  merely  a  charity  or  a  gift  is  not  such  by  reason  of 
the  service  given,  the  consideration  rendered,  the  honorable  obli- 
gation incurred.  Its  origin,  its  history,  its  characteristics  require 
us  to  hold  it  not  a  charitable  donation,  but  an  appropriation  of 
the  public  money,  if  indeed  it  be  such,  to  a  public  use.  The 
character  of  the  obligation  which  leads  to  this  result  must  not 
be  mistaken  or  under-estimated.  Since  the  State  cannot  be  sued 
without  its  consent,  and  acts  without  legal  compulsion,  it  must  be 
just.  It  must  have  honor  and  conscience.  The  motives  which 
guide  and  control  it  must  be  those  of  absolute  justice,  and  in  almost 
every  case  its  action,  which  is  free  and  not  compelled,  must  be 
governed  by  moral  and  honorable  obligations,  or  solicitude  for  the 
public  welfare. 

When  the  State  takes  from  the  public  treasury  a  sum  of  money 
and  gives  it  to  a  corporate  body  for  the  relief  of  deserving  beneficiaries 
it  does  one  of  two  things.  It  either  bestows  a  charity,  or  recognizes 
and  discharges  an  obligation  due  from  it  to  the  recipients.  The 
former  it  cannot  do  except  in  specified  cases.  The  latter  it  may 
always  do,  for  the  constitutional  provision  was  not  intended  and' 
should  not  be  construed  to  make  impossible  the  performance  of  an 
honorable  obligation  founded  upon  a  public  service,  invited  by  the 
State,  adopted  as  its  agency  for  doing  its  work,  and  induced  by 
exemptions  and  rewards  which  good  faith  and  justice  require  should 
last  so  long  as  the  occasion  demands.  We  do  not  apprehend  that 
the  wise  prohibition  of  the  Constitution  is  weakened  or  narrowed 
by  this  construction.  While  the  State  owes  some  general  duty  of 
charity  to  the  poor  and  suffering,  no  body  of  men,  corporate  or 
associated,  can,  of  their  own  accord,  take  upon  themselves  that 
duty  without  the  request  and  procurement  of  the  State,  standing 
in  no  relation  of  authorized  governmental  agency,  and  yet  put  the 
State  under  an  obligation  which  makes  the  bestowal  of  public 
money  upon  the  corporate  body  something  other  than  a  gift  or  a 
donation.  In  the  present  case  we  have  patiently  traced  the  whole 
history  of  the  appropriation  and  its  recipients  along  the  entire  line 
of  an  abundant  legislation,  in  order  to  feel  sure  that  we  have  not 
mistaken  the  quality  of  the  act,  or  erred  in  ascribing  to  the  plaint- 
iff corporation  the  character  of  a  subordinate  governmental  agency 
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employed  by  the  State  to  fulfill  its  obligations  due  to  the  exempt 
firemen  for  the  seryice  they  had  rendered  at  the  request  and  by  i^e 
procurement  of  the  State. 

But  another  constitutional  prohibition  is  invoked.  It  is  argued 
that  the  act  of  1879  was  a  private  or  local  act^  that  the  corporation 
plaintiff  is  a  private  corporation,  and  the  appropriation  of  the  tax 
is  a  grant  of  an  exclusive  privilege,  franchise  or  immunity.  The 
argument  that  the  act  is  local  and  the  corporation  private  derives 
great  force  from  the  changes  which  have  taken  place,  but  we  need 
not  pause  to  test  its  accuracy,  since  the  views  we  have  already  taken 
lead  to  the  conclusion  that  the  act  of  1879  did  not  grant  to  the 
plaintiff  corporation  any  exclusive  privilege,  franchise  or  immunity 
whatever.  It  is  not  claimed  now  that  the  appropriation  of  the  tax 
was  a  grant  of  a  franchise  or  immunity,  but  it  is  claimed  that  it 
was  the  grant  of  an  ''  exclusive  privilege."  Whether  the  grant  be 
deemed  a  bounty  from  the  State,  or  as  we  have  held  it,  the  dis- 
charge of  an  obligation,  it  cannot  be  described  as  an  exclusive 
privilege  within  the  constitutional  meaning.  If  the  State  gives  to 
a  corporation  an  annual  sum  to  be  expended  in  a  specific  public 
charity,  the  gift  is  in  no  sense  an  exclusive  privilege.  The  State  may 
give  it  or  not  as  it  pleases.  It  may  gi  ve  the  same  amount  to  another 
or  to  a  hundred  different  corporations.  It  is  a  bounty  in  no  sense 
or  respect  exclusive,  and  is  scarcely  to  be  described  as  a  privilege  at 
all.  Still  less  does  that  phrase  apply  to  a  case  where  the  appropria- 
tion is  in  discharge  of  an  honorable  obligation.  When  the  State 
pays  a  just  debt  it  does  not  confer  on  the  creditor  an  exclusive  privi- 
lege, or  a  privilege  at  all.  Every  other  just  creditor  is  alike  entitled 
to  his  pay,  and  his  receipt  of  it,  or  the  State's  payment  in  no  manner 
affects  or  excludes  the  right  of  every  other  creditor  to  receive  his 
pay  in  the  same  manner,  or  some  other.  The  substance  of  the 
grant  is  simply  a  right  to  receive,  for  a  specific  period  of  time,  a 
certain  proportion  of  public  funds,  and  if  that  right  be  deemed  a 
privilege,  it  is  in  no  just  sense  exclusive.  That  phrase  was  intended 
to  describe  grants  in  the  nature  of  monopolies,  of  such  inherent  or 
statutory  character  as  to  make  impossible  the  co-existence  of  the 
same  right  in  another,  and  the  language  has  no  application  to  the 
case  of  an  appropriation  of  public  money  or  the  proceeds  of  a  tax 
to  public  uses  or  for  a  public  purpose.  The  right  of  the  plaintiff  to 
collect  and  enjoy  the  proceeds  of  the  tax  would  be  in  no  respect 
disturbed  or  invaded  if  the  State  should  give  to  another  corporation 
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in  the  same  locality  the  right  to  collect  a  similar  and  further  tax  of 
two  per  cent  from  foreign  insurance  companies  upon  their  premiuma 
on  business  in  the  same  city  or  town. 

It  is  further  said  that  the  twentieth  section  of  the  third  article 
of  the  Constitution  is  in  point  to  defeat  the  act  of  1879.  The  claim 
is  that  the  act  '^  imposes,  continues  or  reviyes  a  tax,"  and  does  not 
'^  distinctly  state  the  tax  '^  nor  '^  the  object  to  which  it  is  to  be  ap-^ 
plied."  But  the  tax  in  question,  which  is  in  the  nature  of  a  license 
fee  or  condition,  is  not  at  all  within  the  constitutional  proyision. 
Peoph  y.  Fire  Association  of  Phil,  y  92  N.  T.  311. 

[Omitting  a  minor  consideration.] 

It  is  finally  urged  that  the  defendant's  corporation  haying  paid 
the  tax  under  the  new  system,  as  required  by  the  act  of  1880,  is 
by  the  terms  of  that  act,  and  of  its  amendment  in  1881,  exempted 
from  any  other  taxation.  We  haye  already  decided  this  question, 
adyersely  to  the  appellant,  although  so  briefly  as  to  haye  occasioned 
a  renewal  of  the  argument  in  the  light  of  the  additional  facta 
deyeloped  in  this  case.  It  is  certainly  true  that  the  exemption 
daimed  is  within  the  language  of  the  statutes,  for  the  tax  in  ques-^ 
tion  is  leyied  for  ''  State  purposes."  But  a  case  may  be  within  the 
letter  and  yet  not  within  the  intention  of  the  legislature.  Under 
the  act  of  1880,  we  held,  in  People  ex  rel.  WestcAeeter  Fire  Ins, 
Oo.  y.  Davenport,  91  N.  Y.  574,  that  while  the  exemption  claimed 
was  within  the  language  of  the  law,  it  was  not  within  its  meaning,, 
and  that  the  exemption  conferred  did  not  include  local  as  dis- 
tinguished from  general  taxation,  and  a  tax  leyied  and  assessed  for 
the  benefit  of  a  fire  department  in  a  particular  locality  was  cited  aa 
an  example  of  such  local  taxation.  The  doctrine  was  applied  in 
People  y.  Fire  Aet^n  of  Phil.,  92  N.  T.  811,  to  a  tax  like  the  one  be- 
fore us,  and  the  exemption  held  to  relate  to  the  general  taxes  leyie* 
for  general  State  purposes.  Taxation  for  "  State  purposes  "  may 
neyertheless  in  a  giyen  instance  be  local.  The  tax  here  assailed  is 
upon  the  business  done  in  a  specific  locality  and  for  the  benefit  of 
the  exempt  firemen  of  the  same  locality.  It  is  rather  a  condition 
or  license  fee  than  a  tax,  and  constitutes  the  price  of  admission  te 
our  jurisdiction.  While  it  is  payable  after  such  admission  and  after 
the  certificate  giyen,  yet  the  payment  is  required  to  be  secured  by 
a  bond  giyen  at  the  time  of  the  admission  and  as  a  condition  pre* 
jcedent  to  the  issue  of  the  certificate.  That  special  requirement 
distinguishes  it  from  ordinary  taxation  and  stamps  its  character  as 
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a  oondition.     It  is  therefore,  if  a  tax  properly  bo  called,  at  least  one 

of  a  special  and  peculiar  nature,  and  imposed  as  part  of  the  terms 

of  admission  to  our  jurisdiction.     It  was  not  repealed  in  terms  and 

is  not  repealed  by  implication.     No  such  purpose  was  within  the 

scope  and  intention  of  the  acts  of  1880  and  1881.    The  appellant 

therefore  was  not  entitled  to  the  exemption  claimed. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirtMd. 
All  concur,  except  Akdrews,  J.,  absent. 


BoTAL  Bakikg  Powdbr  Gompakt  t.  Shsbbblu 

(SB  N.  T.  881.) 

"  Bojal "  Ib  not  a  TaUd  tnde-mark  for  a  partiealar  grida  of  goodB. 

ACTION  to  restrain  use  of  a  trade-mark.     The  point  appears  in 
the  opinion*    The  plaintiff  had  judgment  below. 

CharUs  M.  Martha  for  appellants. 

John  M.  BowerSy  for  respondent. 

Rafallo,  J.  Letters  or  figures,  which  by  the  custom  of  tradeii 
or  the  declaration  of  the  manufacturers,  are  only  used  to  denote 
quality,  are  incapable  of  exdusiye  appropriation,  but  are  open  to 
use  by  any  one,  like  the  adjectives  of  the  language.  Amoskeag  Oo. 
T.  TraineTy  101  IT.  S.  51 ;  Amoskeag  Manuf.  Co.  y.  SpoaVy  2  Sandf . 
599.  The  right  to  use  a  word  or  name  as  a  trade-mark  is  the 
right  which  a  person  has  to  use  a  certain  mark  or  name  for  articles 
which  he  has  manufactured,  so  that  he  may  prevent  another  per- 
son from  using  it,  because  the  mark  or  name  denotes  that  articles  so 
marked  or  named  were  manufactured  by  a  certain  person,  and  no  one 
can  have  the  right  to  put  the  same  name  or  mark  upon  his  goods 
and  thus  represent  them  to  have  been  manufactured  by  the  person 
whose  mark  it  is.  Per  Sir  W.  Page  Wood,  V.  C,  in  ColUiis  Oo. 
V.  Oowen,  3  Kay  &  Johns.  428,  But  there  can  be  no  exclusive  right 
to  the  use  of  words  or  marks  which  have  no  relation  to  the  origin 
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or  ownership  of  the  goods,  and  are  only  meant  to  indicate  their 
quality  or  grade. 

In  Gartain  v.  Daly,  7  Bobw.  233,  the  words  '*  Royal,"  "  Imperial," 
and  **  Princely  "  are  referred  to  as  words  denoting  the  quality  of  an 
article  — as  indicating  its  high  degree  of  excellence,  such  as  ^^  supe- 
rior, ''superfine,"  ''extra,"  and  similar  words,  and  the  word 
"  Royal,"  is  to  be  found  of  frequent  use  for  that  purpose,  in  many 
cases  in  the  books.  It  was  used  by  the  defendants  and  their  pre- 
decessors as  applied  to  mustard  which  they  sold  as  "  Royal  Stand- 
ard "  mustard,  before  its  adoption  by  the  plaintiffs.  In  Braham 
y.  Bustard,  1  Hem.  &  Mil.  447,  the  woid  "  Excelsior,"  in  the 
name  "  Excelsior  White  Soft  Soap,"  was  sustained  as  a  trade-mark. 
It  was  objected  that  this  was  merely  a  mark  of  quality,  but  Sir  W. 
Pagb  Wood  overruled  this  objection  and  held  that  it  was  used  to 
denote  origin,  because  the  plaintiff  did  not  sell  two  or  three  quali- 
ties of  soap,  calling  one  of  them  Excelsior,  but  only  one,  which  they 
denoted  the  Excelsior  White  Soft  Soap,  and  that  it  was  like  the 
words  "Albert,"  "Victoria,"  "Eureka,"  etc.,  an  arbitrary  desig- 
nation for  the  sake  of  distinction.  In  the  present  case  however  it 
appeared  upon  the  plaintiff's  own  showing  in  the  testimony  of  Mr. 
Zeigler,  that  when  their  predecessors,  Zeiglor  &  Seal,  commenced 
putting  up  flavoring  extracts,  they  did  not  use  the  word  "  Royal," 
but  various  brands,  some  being  called  "  Concentrated  Extracts," 
and  some  "Zeigler  &  Seal's  Extract;"  that  afterward  they  put 
up  some  under  the  name  of  "  Royal,"  and  that  they  used  that 
word  as  a  distinguishing  mark,  and  that  a  reputation  was  estab- 
lished for  it  as  the  finest  quality  the  market  afforded  —  one  of  the 
favorite  qualities.  On  cross-examination  Mr.  Zeigler  being  asked 
how  he  came  to  use  the  word  '^  Royal,"  explained  that  at  that  time 
they  were  handling  royal  baking  powder,  and  they  took  it  to  desig- 
nate a  certain  grade  of  extracts  ;  that  they  had  two  or  three  other 
brands;  one  was  "  London,"  one  "  English,"  and  the  third  "Royal; " 
that  the  word  "  Royal "  was  applied  to  a  specific  article  or  quality, 
and  the  other  terms  to  different  qualities  or  grades;  that  the  "Eng- 
lish" brand  was  the  best  up  to  1883,  and  then  they  changed 
around  and  made  the  "  Royal  "  their  best  grade,  that  the  "  Lon- 
don "  had  always  been  the  poorest.  Mr.  Wooden,  the  plaintiff's 
salesman,  testified  that  the  plaintiff  did  not  designate  the  different 
grades  of  its  extracts  as  first,  second  and  third,  but  in  a  different 
way  ;  that  one  was  called  "  London,"  another  "English,"  and  the 
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other  **  Royal,"  and  that  the  name  designated  the  grade  ;  that  the 
"  Royal "  waa  the  best,  and  that  it  only  appeared  in  connection 
with  the  name  of  the  plaintiff  —  The  Royal  Baking  Powder  Com- 
puny — as  the  manufacturer.  Mr.  Hoagland,  the  president  of  the 
plaintiff,  testified  that  the  name  '^  Royal"  was  identified  with  its 
goods,  as  indicating  a  grade  of  goods  of  the  highest  quality. 

We  think  this  case  comes  within  the  principle  of  the  case  of 
Amoskeag  Mfg.  Co.  y.  Trainer^  101  IT.  S.  51 ;  Amoskeag  Mfg.  Co. 
▼.  SpeitVy  2  Sandf.  599,  616,  618,  and  that  it  appeared  that  by  the 
custom  of  the  trade  and  the  declaration  of  the  manufacturers,  the 
word  **  Royal "  was  used  to  denote  the  quality  or  grade  of  the  goods. 
It  cannot  be  said,  as  in  the  case  of  Excelsior  White  Soft  Soap  Co., 
1  Hem.  &  Mill.  447,  that  it  was  used  simply  as  a  word  of  distinc- 
tion to  indicate  the  origin  of  the  goods,  because  the  plaintiff  did 
not  sell  two  or  three  qualities,  calling  one  of  them  ^'Excelsior." 
The  facts  are  just  the  reverse. 

In  the  case  of  ffier  v.  Abrahams,  82  N.  Y.  519;  s.  c,  37  Am* 
Rep.  589,  relied  upon  by  the  plaintiffs,  there  was  no  claim  that  the 
word  ^'  Pride  "  was  used  to  denote  quality,  nor  was  there  any  evi- 
dence that  it  was  used  to  denote  grade  ;  but  it  was  expressly  found 
that  it  had  been  adopted  by  the  plaintiffs  as  a  trade-mark  for  cigars 
mann&ctured  by  them,  and  that  this  was  known  to  the  defendant, 
and  that  he  imitated  it  and  used  it  on  cigars  manufactured  and  sold 
by  him,  whereby  the  public  were  deceived  into  believing  thai  they 
were  purchasing  cigars  manufactured  by  the  plainti£b,  and  the 
plaintiffs  were  damaged  thereby.  In  the  present  case  the  evidence 
showed  that  the  word  ''  Royal "  was  used  on  one  of  their  grades  of 
extracts,  for  the  purpose  of  designating  one  of  the  grades.  There 
was  no  element  of  fraud  or  imitation,  for  it  appears  that  the  de- 
fendants did  not  even  know  of  the  use  of  the  word  by  the  plaintiff 
until  this  action  was  brought.  They  used  it,  not  as  an  imitation 
of  any  trade-mark  of  the  plaintiff,  but  in  connection  with  the  word 
**  Standard,"  to  denote  a  superior  quality,  as  they  had  previously  used 
the  words  "  Royal  Standard "  on  mustard,  and  we  are  of  opinion 
that  this  was  no  violation  of  any  exclusive  right  of  the  plaintiff. 

The  motion  to  dismiss  the  complaint  should,  we  think,  have  been 
granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  |the  event  Judgment  reversed. 

All  concur,  except  Andrews,  J.,  absent. 
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regalationB  referred  to  are  fully  authorized  by  the  laws  of  this  State 
relating  to  the  management  and  control  of  its  public  common 
schools.  Section  1  of  title  10  of  chapter  555  of  the  Laws  of  1864 
specially  provides  for  the  establishment  of  separate  schools  for  the 
education  of  the  colored  race,  in  all  of  the  cities  and  villages  of  the 
State,  wherever  the  school  authorities  of  such  city  or  village  may 
deem  it  expedient  to  do  so.  The  act  containing  this  provision  has 
been,  since  its  enactment,  frequently  before  the  legislature  for 
amendment,  and  the  provision  in  question  has  apparently  been 
frequently  approved  by  them,  and  now  remains  unchanged.  The 
system  of  authorizing  the  education  of  the  two  races  separately  has 
been  for  many  years  the  settled  policy  of  all  departments  of  the 
State  government,  and  it  is  believed  obtains  very  generally  in  the 
States  of  the  Union. 

The  common  schools  of  Brooklyn  are  organized  and  conducted 
under  a  special  act  relating  to  that  city,  contained  in  chapter  14S 
of  the  Laws  of  1850,  which  confers  upon  the  board  of  education  of 
such  city  ^*  the  entire  charge  and  direction  of  all  its  public  schools,'^ 
and  the  right  to  ''  make  its  own  by-laws,  keep  a  journal  of  its  pro- 
ceedings, define  the  duties  of  its  officers  and  committees  and  pre- 
scribe such  rules  and  regulations  for  instruction  and  discipline  in 
the  said  public  schools  as  are  not  inconsistent  with  the  laws  of  the 
State.''  Section  4  of  this  act  reads  as  follows  :  "  The  board  of 
education  shall  have  power  to  organize  and  establish  schools  for 
colored  children,  and  such  evening  schools  as  it  may  from  time  to 
time  deem  expedient,  and  shall  adopt  the  necessary  rules  for  the 
government  of  the  same."  *'  No  person  shall  be  prohibited  from 
attending  the  evening  schools  on  account  of  age." 

The  powers  conferred  upon  the  board  of  education  by  this  act 
were,  by  section  1,  title  16,  chapter  863  of  the  Laws  of  1873,  made 
applicable  to  the  reorganized  department  of  public  institutions  for 
such  city,  created  by  said  act. 

This  law  has  therefore  been  in  existence  for  over  thirty  years, 
and  its  operation  and  effect  have  hitherto  been  found  unobjection- 
able and  apparently  satisfactory  to  all  parties.  It  thereby  appears 
that  the  board  of  education  of  Brooklyn  possesses  full  legislative 
authority,  in  the  exercise  of  its  discretionary  powers,  to  maintain 
separate  schools  for  the  education  of  white  and  colored  children  in 
that  city,  and  the  consequent  power  to  render  effectual,  by  the  ex- 
clusion of  one  class  from  the  schools  designed  for  the  other,  of  the 
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discretion  in  regard  to  that  subject  which  is  couferred  upon  them 
by  the  statute.  All  of  the  powers  necessary  to  accomplish  the  ob- 
ject which  the  legislature  had  in  view  in  authorizing  separate  places 
of  education  for  individuals  of  different  color  must  be  intended  to 
haye  been  granted  when  the  authority  to  establish  such  schools 
was  conferred. 

The  mere  righfc  of  establishing  such  separate  schools,  stripped  of 
the  power  of  determining  the  persons  who  might  or  mlghfc  not 
attend  them,  would  be  a  barren  power,  productive  of  no  bene- 
ficial result,  and  destructive  of  the  effect  of  the  legislation  re- 
ferred to. 

Neither  is  there  any  force  in  the  claim  made  by  the  relator,  that 
the  act  excluding  her  from  common  school  No.  5  was  not  the  act  of 
the  board  of  education  of  Brooklyn.  Such  a  claim  is  not  made  in 
the  petition  or  affidavit  upon  which  her  application  is  founded,  and 
the  case  was  heard  upon  the  refcum  of  the  respondent,  in  which  it 
was  distinctly  asserted  that  the  exclusion  of  the  petitioner  from 
public  school  No.  5  was  effected  in  pursuance  of  the  orders  and  in- 
stmctions  of  the  board  of  education  of  the  city  of  Brooklyn.  This 
statement  was  not  controverted  by  the  petitioner,  and  for  the  pur- 
poses of  this  appeal  must  be  assumed  to  be  true. 

Having  seen  that  the  action  of  the  respondent  under  the  authority 
of  the  board  of  education,  in  excluding  the  relator  from  the  school 
for  white  children,  was  justified  by  the  statute  of  this  State,  it  re- 
mains only  to  inquire  whether  such  statutes  have  been  repealed  by 
the  legislature,  or  annulled  by  the  paramount  authority  of  the 
Constitution  of  the  United  States.  It  is  claimed  by  the  counsel 
for  the  relator  that  these  statutes  have  been  abrogated  by  the 
adoption  of  the  fourteenth  amendment  to  the  Federal  Gonstitution,. 
which  took  effect  in  July,  1868.  The  determination  of  this  appeal 
depends  mainly  upon  the  effect  to  be  given  to  the  provisions  of  this 
amendment.  It  reads  as  follows  :  '^  All  persons  bom  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are^ 
citizens  of  the  United  States,  and  of  the  State  wherein  they  reside. 
No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor  shall 
any  State  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.''  On  the  20th  day  of  March, 
18V0,   a  further    amendment  to  the    Federal   Constitution    was 
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regnlatioiis  referred  to  are  fully  authorized  by  the  laws  of  this  State 
relating  to  the  nianagement  and  control  of  its  public  common 
schools.  Section  1  of  title  10  of  chapter  555  of  the  Laws  of  1864 
specially  provides  for  the  establishment  of  separate  schools  for  the 
education  of  the  colored  race,  in  all  of  the  cities  and  villages  of  the 
State,  wherever  the  school  authorities  of  such  city  or  village  may 
deem  it  expedient  to  do  so.  The  act  containing  this  provision  has 
been,  since  its  enactment,  frequently  before  the  legislature  for 
amendment,  and  the  provision  in  question  has  apparently  been 
frequently  approved  by  them,  and  now  remains  unchanged.  The 
system  of  authorizing  the  education  of  the  two  races  separately  has 
been  for  many  years  the  settled  policy  of  all  departments  of  the 
State  government,  and  it  is  believed  obtains  very  generally  in  the 
States  of  the  Union. 

The  common  schools  of  Brooklyn  are  organized  and  conducted 
under  a  special  act  relating  to  that  city,  contained  in  chapter  143 
of  the  Laws  of  1850,  which  confers  upon  the  board  of  education  of 
such  city  ^'the  entire  charge  and  direction  of  all  its  public  schools,'^ 
and  the  right  to  ''  make  its  own  by-laws,  keep  a  journal  of  its  pro- 
ceedings, define  the  duties  of  its  officers  and  committees  and  pre. 
scribe  such  rules  and  regulations  for  instruction  and  discipline  in 
the  said  public  schools  as  are  not  inconsistent  with  the  laws  of  the 
State/'  Section  4  of  this  act  reads  as  follows  :  *^  The  board  of 
education  shall  have  power  to  organize  and  establish  schools  for 
colored  children,  and  such  evening  schools  as  it  may  from  time  to 
time  deem  expedient,  and  shall  adopt  the  necessary  rules  for  the 
government  of  the  same."  ''No  person  shall  be  prohibited  from 
attending  the  evening  schools  on  account  of  age." 

The  powers  conferred  upon  the  board  of  education  by  this  act 
were,  by  section  1,  title  16,  chapter  863  of  the  Laws  of  1873,  made 
applicable  to  the  reorganized  department  of  public  institutions  for 
such  city,  created  by  said  act. 

This  law  has  therefore  been  in  existence  for  over  thirty  years, 
and  its  operation  and  effect  have  hitherto  been  found  unobjection- 
able and  apparently  satisfactory  to  all  parties.  It  thereby  appears 
that  the  board  of  education  of  Brooklyn  possesses  full  legislative 
authority,  in  the  exercise  of  its  discretionary  powers,  to  maintain 
separate  schools  for  the  education  of  white  and  colored  children  in 
that  city,  and  the  consequent  power  to  render  effectual,  by  the  ex- 
clusion of  one  class  from  the  schools  designed  for  the  other,  of  the 
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discretion  in  regard  to  that  subject  which  is  couferred  upon  them 
by  the  statute.  All  of  the  powers  necessary  to  accomplish  the  ob- 
ject which  the  legislature  had  in  view  in  authorizing  separate  places 
of  education  for  individuals  of  different  color  must  be  intended  to 
have  been  granted  when  the  authority  to  establish  such  schools 
was  conferred. 

The  mere  right  of  establishing  such  separate  schools,  stripped  of 
the  power  of  determining  the  persons  who  might  or  might  not 
attend  them,  would  be  a  barren  power,  productive  of  no  bene- 
ficial result,  and  destructive  of  the  effect  of  the  legislation  re- 
ferred to. 

Neither  is  there  any  force  in  the  claim  made  by  the  relator,  that 
the  act  excluding  her  from  common  school  No.  5  was  not  the  act  of 
the  board  of  education  of  Brooklyn.  Such  a  claim  is  not  made  in 
the  petition  or  affidavit  upon  which  her  application  is  founded,  and 
the  case  was  heard  upon  the  return  of  the  respondent,  in  which  it 
was  distinctly  asserted  that  the  exclusion  of  the  petitioner  from 
public  school  No.  5  was  effected  in  pursuance  of  the  orders  and  in- 
stmctions  of  the  board  of  education  of  the  city  of  Brooklyn.  This 
statement  was  not  controverted  by  the  petitioner,  and  for  the  pur* 
poses  of  this  appeal  must  be  assumed  to  be  true. 

Having  seen  that  the  action  of  the  respondent  under  the  authority 
of  the  board  of  education,  in  excluding  the  relator  from  the  school 
for  white  children,  was  justified  by  the  statute  of  this  State,  it  re- 
mains only  to  inquire  whether  such  statutes  have  been  repealed  by 
the  legislature,  or  annulled  by  the  paramount  authority  of  the 
Constitution  of  the  United  States.  It  is  claimed  by  the  counsel 
for  the  relator  that  these  statutes  have  been  abrogated  by  the 
adoption  of  the  fourteenth  amendment  to  the  Federal  Constitution,. 
which  took  effect  in  July,  1868.  The  determination  of  this  appeal 
depends  mainly  upon  the  effect  to  be  given  to  the  provisions  of  this 
amendment.  It  reads  as  follows  :  '^  All  persons  bom  or  naturalized 
in  the  United  States,  aud  subject  to  the  jurisdiction  thereof,  are^ 
citizens  of  the  United  States,  and  of  the  State  wherein  they  reside. 
No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  nor  shall 
any  State  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.''  On  the  20th  day  of  March, 
18!rO,   a  further    amendment  to  the    Federal   Constitution    was 
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adopted,  which  proyided  that  '^  the  right  of  oitisens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States, 
or  by  any  State,  on  aoconnt  of  race,  color  or  previous  condition  of 
servitude." 

The  argument  of  the  appellant's  counsel  is  to  the  effect  that  the 
fourteenth  amendment,  under  the  laws  of  this  State,  giving  equal 
privileges  in  its  common  schools  to  every  citizen,  confers  upon  the 
relator  not  only  the  right  of  equal  educational  facilities  with  white 
children,  but  that  such  education  shall  be  furnished  at  the  same 
time  and  place  with  that  afforded  to  any  other  child,  otherwise  it  is 
claimed  that  she  is  abridged  of  some  ''  privilege  or  immunity  " 
which  of  right  belongs  to  her,  or  that  she  is  denied  the  equal  pro- 
tection of  the  law. 

The  history  of  this  amendment  is  familiar  to  all,  and  for  all  of 
the  purposes  of  this  argument  may  be  briefly  summarized.  At  the 
time  of  its  adoption  the  colored  race  had  been  recently  emancipated 
from  a  condition  of  servitude  and  made  citizens  of  the  States.  It 
was  apprehended  that  in  some,  if  not  all,  of  the  States  of  the 
Union,  feelings  of  antipathy  between  the  races  would  cause  the 
dominant  race,  by  unfriendly  legislation,  to  abridge  the  rights  of 
the  other,  and  deny  to  them  equal  privileges  and  the  protection  of 
the  laws.  To  guard  the  previously  subject  race  from  the  effect  of 
such  discrimination,  these  provisions  are  made  a  part  of  the  funda- 
mental law  of  the  land,  and  their  rights  were  placed  under  the 
protection  of  the  Federal  government.  Their  object  has  been 
defined  by  Mr.  Justice  Steong  in  Ex  parte  Virginia,  100  U.  S. 
344,  where  it  is  said  that  *^  one  great  purpose  of  these  amendments 
was  to  raise  the  colored  race  from  that  condition  of  inferiority  and 
servitude,  in  which  most  of  them  had  previously  stood,  into  perfect 
equality  of  civil  rights  with  all  other  persons  within  the  jurisdic- 
tion of  the  States."  The  same  learned  judge  in  Sirauder  v. 
West  Virginia,  100  U.  S.  306,  also  says :  "  It  was  designed  to 
assure  to  the  colored  race  the  enjoyment  of  all  of  the  civil  rights 
that,  under  the  law,  are  enjoyed  by  white  persons,  and  to  give  that 
race  the  protection  of  the  general  government,  in  that  enjoyment, 
when  it  should  be  denied  by  the  States." 

It  will  be  observed  that  the  language  of  the  amendment  is  peculiar 
in  respect  to  the  rights  which  the  State  is  forbidden  to  abridge. 
Although  the  same  section  makes  all  persons  bom  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof; 
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citizens  of  the  United  States  and  of  the  State  wherein  they  reside^ 
yet  in  speaking  of  the  class  of  priyileges  and  immunities  which  the 
State  is  forbidden  to  deny  the  citizen,  they  are  referred  to  as~  the 
priyileges  and  immunities  which  belong  to  them  as  citizens  of  the 
United  States.  It  has  been  argued  from  this  language  that  such 
rights  and  priyileges  as  are  granted  to  its  citizens,  and  depend  solely 
upon  the  laws  of  the  State  for  their  origin  and  support,  are  not 
within  the  constitutional  inhibition  and  may  lawfully  be  denied  to 
any  class  or  race  by  the  States  at  their  will  and  discretion.  This 
construction  is  distinctly  and  plainly  held  in  The  Slaughter-House 
Gases  (16  Wall.  36),  by  the  Supreme  Court  of  the  United  States. 
The  doctrine  of  that  case  has  not,  to  our  knowledge,  been  re- 
tracted or  questioned  by  any  of  its  subsequent  decisions. 

It  would  seem  to  be  a  plain  deduction  from  the  rule  in  that  case 
that  the  priyilege  of  receiying  an  education  at  the  expense  of  the 
State,  being  created  and  conferred  solely  by  the  laws  of  the  State, 
and  always  subject  to  its  discretionary  regulation,  might  be  granted 
or  refused  to  any  indiyidual  or  class  at  the  pleasure  of  the  State. 
This  yiew  of  ,the  question  is  also  taken  in  Siate^  ex  rel,  Oarnes,  y. 
MeOanny  21  Ohio  St  210,  and  Oory  y.  Carter^  48  Ind.  337 ;  s.  c, 
17  Am.  Rep.  738.  The  judgment  appealed  from  might  therefore 
yerj  well  be  affirmed  upon  the  authority  of  these  cases. 

But  we  are  of  the  opinion  that  our  decision  can  also  be  sastained 
upon  another  ground,  and  one  which  will  be  equally  satisfactory  as 
affording  a  practical  solution  of  the  questions  inyolyed.  It  is 
belieyed  that  this  proyision  will  be  giyen  its  full  scope  and  effect 
when  it  is  so  construed  as  to  secure  to  all  citizens,  whereyer 
domiciled,  equal  protection  under  the  lai^s  and  the  enjoyment  of 
those  priyileges  which  belong,  as  of  right,  to  each  indiyidual 
citizen.  This  right,  as  affected  by  the  questions  in  this  case  in  its 
fullest  sense,  is  the  priyilege  of  obtaining  an  education  under  the 
same  adyantages  and  with  equal  facilities  for  its  acquisition  with 
those  enjoyed  by  any  other  indiyidual.  It  is  not  belieyed  that  these 
proyisions  were  intended  to  regulate  or  interfere  with  the  social 
standing  or  priyileges  of  the  citizen,  or  to  haye  any  other  effect  than 
to  giye  to  all,  without  respect  to  color,  age  or  sex,  the  same  legal 
rights  and  the  uniform  protection  of  the  same  laws. 

In  the  nature  of  things  there  must  be  many  social  distinctions 
and  priyileges  remaining  unregulated  by  law  and  left  within  the 
control  of  the  indiyidual  citizens,  as  being  beyond  the  reach  of  the 
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legidatiye  functions  of  government  to  organize  or  control.  The 
attempt  to  enforce  social  intimacy  and  intercourse  between  the 
races,  by  legal  enactments,  would  probably  tend  only  to  embitter 
the  prejudices,  if  any  such  there  are,  which  exist  between  them, 
and  produce  an  evil  instead  of  a  good  result.  Roberis  y.  City  of 
Boston,  5  Gush.  198. 

As  to  whether  such  intercourse  shall  ever  occur  must  eventually 
depend  upon  the  operation  of  natural  laws  and  the  merits  of  indi- 
viduals, and  can  exist  and  be  enjoyed  only  by  the  volantary  consent 
of  the  persons  between  whom  such  relations  may  arise,  but  this 
eud  can  neither  be  accomplished  nor  promoted  by  laws  which  con- 
flict with  the  general  sentiment  of  the  community  upon  whom  they 
are  designed  to  operate.  When  the  government  therefore  has 
secured  to  each  of  its  citizens  equal  rights  before  the  law  and  eqnal 
opportunities  for  improvement  and  progress,  it  has  accomplidied 
the  end  for  which  it  is  organized  and  performed  all  of  the  functions 
respecting  social  advantages  with  which  it  is  endowed. 

The  design  of  the  common  school  system  of  this  State  is  to  in- 
struct the  citizen,  and  where,  for  this  purpose,  they  have  placed 
within  his  reach  equal  means  of  acquiring  an  education  with  other 
persons,  they  have  discharged  their  duty  to  him  and  he  has  re- 
ceived all  that  he  is  entitled  to  ask  of  the  government  with  respect 
to  such  privileges.  The  question  as  to  how  far  he  will  avail  himself 
of  those  advantages,  or  having  done  so,  the  use  which  he  will  make 
of  his  acquirements,  must  necessarily  be  left  to  the  action  of  the 
individual. 

The  claim  which  is  now  made,  that  any  distinction  made  by  law 
and  founded  upon  difference  of  race  or  color  is  prohibited  by  the 
Oonstitution,  leads  to  startling  results  and  is  not  believed  to  be 
well  founded.  While  the  occasion  of  the  enactment  of  the  consti- 
tutional amendments  was  such  as  we  have  referred  to,  its  language 
embraces  and  is  addressed  to  all  classes  alike,  and  if  susceptible  of 
the  construction  attempted  to  be  placed  upon  it,  must  inhibit  any 
enactment  by  the  State  which  classifies  the  citizens  and  authorizes 
associations  to  be  sustained,  in  whole  or  in  part,  by  public  bounty 
for  the  benefit  of  any  special  class.  The  Slaughier-House  Oases, 
supra.  When  the  large  number  of  such  institutions  organized,  not 
only  in  this  but  in  other  States  of  the  Union,  for  the  exclusive  use 
and  benefit  of  the  colored  race,  and  which  have  efl!ected  much  for 
its  improvement  and  advantage  is  considered,  it  is  believed  that  no 
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sincere  friend  of  that  people  could  desire  to  raise  the  questions  in- 
volved in  this  appeal,  or  wish  any  other  resuU  than  that  which 
should  sustain  them  in  the  enjoyment  of  those  institutions  specially 
organized  for  their  benefit  and  advantage. 

It  would  seem  to  follow,  as  the  necessary  result  of  the  appellant's 
contention^  that  the  action  of  the  legislature  of  the  various  States 
providing  schools,  asylums,  hospitals  and  benevolent  institutions 
for  the  exclusive  benefit  of  the  colored,  as  well  as  other  races,  must 
be  deemed  to  be  infractions  of  constitutional  provisions  and  unlaw- 
ful exercise  of  legislative  power.  The  literal  application  of  its 
provisions  as  interpreted  by  him  would  prevent  any  classification  of 
citizens  for  any  purpose  whatever  under  the  laws  of  the  State,  and 
subvert  all  such  associations  as  are  limited  in  their  enjoyment  to 
classes  distinguished  either  by  sex,  race,  nationality  or  creed.  If 
the  argument  should  be  followed  out  to  its  legitimate  conclusion,  it 
would  ako  forbid  all  classification  of  the  pupils  in  public  schools 
founded  upon  distinctions  of  sex,  nationality  or  race,  and  which,  it 
must  be  conceded,  are  essential  to  the  most  advantageous  adminis- 
tration of  educational  facilities  in  such  schools.  Seeing  the  force 
of  these  contentions  the  appellant  concedes  that  discrimination  may 
be  exercised  by  the  school  authorities  with  respect  to  age,  sex,  in- 
tellectual acquirements  and  territorial  location,  but  he  claims  that 
this  cannot,  under  the  Constitution,  be  extended  to  distinctions 
founded  upon  difl!erence  in  color  or  race.  We  think  the  concession 
fatal  to  his  argument. 

[-  The  language  of  the  amendment  is  broad,  and  exhibits  every  dis- 
crimination between  citizens  as  to  those  rights  which  are  placed 
under  its  protection.  If  the  right  therefore  of  school  authorities 
to  discriminate,  in  the  exercise  of  their  discretion,  as  to  the  methods 
of  education  to  be  pursued  with  different  classes  of  pupils  be  con- 
ceded, how  can  it.be  argued  that  they  have  not  the  power,  in  the  best 
interests  of  education,  to  cause  different  races  and  nationalities, 
whose  requirements  are  manifestly  different,  to  be  educated  at 
separate  places?  We  cannot  see  why  the  establishment  of  separate 
institutions  for  the  education  and  benefit  of  different  races  should 
be  held  any  more  to  imply  the  inferiority  of  one  race  than  that  of 
the  other,  and  no  ground  for  such  an  implication  exists  in  the  act 
4>f  discrimination  itself.  If  it  could  be  shoMm  that  the  accom- 
modations afforded  to  one  race  were  inferior  to  those  enjoyed 
hy  another,  some  advance  might  be  made  in  the  argument,  but 
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antil  that  is  established^  no  basis  is  laid  for  a  claim  that  the  privi- 
leges  of  the  respective  races  are  not  equal.  Institutions  of  this 
kind  are  founded  every  day  in  the  different  States  under  the  law 
for  the  exclusive  benefit  of  particular  races  and  classes  of  citizens 
and  are  generally  regarded  as  favors  to  the  races  designated  instead 
of  marks  of  inferiority. 

A  natural  distinction  exists  between  these  races  which  was  not 
created  neither  can  it  be  abrogated  by  law^  and  legislation  which 
recognizes  this  distinction  and  provides  for  the  peculiar  wants  or 
conditions  of  the  particular  race  can  in  no  just  sense  be  called  a  dis- 
crimination against  such  race  or  an  abridgment  of  its  civil  rights. 
The  implication  that  the  Congress  of  1864,  and  the  State  legislature 
of  the  same  year,  sitting  during  the  very  throes  of  our  civil  war, 
who  were  respectively  the  authors  of  legislation  providing  for  the 
separate  education  of  the  two  races,  were  thereby  guilty  of  unfriendly 
discrimination  against  the  colored  race,  will  be  received  with  sur- 
prise by  most  people  and  with  conviction  by  none.  Becent  move- 
ments on  the  part  of  the  colored  people  of  the  south,  through  their 
most  intelligent  leaders,  to  secure  Federal  sanction  to  the  separation 
of  the  two  races,  so  far  as  the  same  is  compatible  with  their  joint 
occupation  of  the  same  geographical  territory,  afford  strong  evidence 
of  the  wishes  and  opinions  of  that  people  as  to  the  methods  which 
in  their  judgments  will  conduce  most  beneficially  to  their  welfare 
and  improvement. 

This  appeal  has  been  argued  by  the  appellant  upon  the  assump-. 
tion  that  the  colored  children  have  been  excluded  from  some- 
thing to  which  white  children  are  admitted.  This  assumption  is, 
we  think,  erroneous.  The  case  shows  that  they  have  been  afforded 
in  all  respects  the  same  rights  and  the  same  advantages  that  have 
been  awu^ed  to  the  whites,  and  there  is  no  more  foundation  for 
the  claim  that  they  have  been  excluded  from  the  public  schools  of 
Brooklyn  than  there  is  for  a  claim  that  the  pupils  of  one  district 
who  are  confined  in  their  attendance  to  the  district  in  which  they 
reside  are  excluded  from  its  schools,  or  that  the  female  pupils  are 
%  excluded  from  equal  privileges,  because  of  their  exclusion  from  male 
schools,  on  account  of  the  regulations  which  require  the  separate 
education  of  the  two  sexes. 

The  right  of  the  individual,  as  affected  by  the  question  in  hand^ 
is  to  secure  equal  advantages  in  obtaining  an  education  at  the  public 
expense,  and  where  that  privilege  is  afforded  him  by  the  school 
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authorities,  he  cannot  justly  claim  that  his  educational  privileges 
have  been  abridged,  although  such  privileges  are  not  accorded 
him  at  the  precise  place  where  he  most  desires  to  receive  them.  It 
was  quite  pertinently  said  by  the  court  in  Gory  v.  Garter^  48  Ind. 
363 ;  17  Am.  Rep.  738  :  '^  In  our  opinion,  there  would  be  as  much 
lawful  reason  for  complaint  by  one  scholar  in  the  same  school  that 
he  could  not  occupy  the  seat  of  another  scholar  therein  at  the  same 
time  the  latter  occupied  it,  or  by  scholars  in  the  different  classes  in 
the  same  school  that  they  were  not  all  put  in  the  same  class,  or  by 
the  scholars  in  different  schools  that  they  were  not  all  placed  in  one 
class,  as  there  is  that  white  and  black  children  are  placed  in  distinct 
classes  and  taught  separately  or  in  separate  schools." 

The  fact  that  by  chis  system  of  classification  one  person  is  required 
to  go  further  to  reach  his  place  of  instruction  than  he  otherwise 
would  is  a  mere  incident  to  any  classification  of  the  pupils  in  the 
public  schools  of  a  large  city,  and  affords  no  substantial  ground  of 
complaint. 

It  is  quite  impracticable  for  the  authorities  to  take  into  account 
and  provide  for  the  gratification  of  the  taste,  or  even  the  conven- 
ience of  the  individual  citizen  in  respect  to  the  place  or  conditions 
under  which  he  shall  receive  an  education.  In  the  nature  of  things 
one  pupil  must  always  travel  further  to  reach  a  fixed  place  of  in- 
struction than  another,  and  so  too  the  resident  of  one  district  is 
frequently  required  to  go  further  to  reach  the  school  established  in 
his  own  district  than  a  school  in  an  adjoining  district,  but  these 
are  inconveniences  incident  to  any  system,  and  cannot  be  avoided. 
It  is  only  when  he  can  show  that  he  is  deprived  of  some  substantial 
right  which  is  accorded  to  other  citizens  and  denied  to  him  that  he 
can  successfully  claim  that  his  legal  rights  have  been  invaded. 

The  highest  authority  for  the  interpretation  of  this  amendment 
is  afforded  by  the  action  of  those  sessions  of  Congress  which  not 
only  immediately  preceded,  but  were  also  contemporaneous  with 
the  adoption  of  the  amendment  in  question. 

Exclusive  schools  for  the  education  of  the  colored  race  were 
originally  established  in  the  District  of  Columbia  by  Congress  in 
1862,  since  which  time  that  body  has,  by  repeated  amendments  to  the 
original  act,  sanctioned  and  approved  not  only  the  constitutionality 
of  such  legislation,  but  also  the  policy  of  such  a  system  of  educa- 
tion. Ohap.  151,  Laws  of  Congress  1862 ;  chap.  83,  same  1863; 
chap.  156,  same  1864;  chap.  217,  same  1866;  chap.  308,  same 
VouXLV  — 81 
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1873.  The  following  provision,  which  constitutes  section  16  of 
chapter  156  of  the  Laws  of  1864,  is  specially  significant:  ''That 
any  white  resident  of  said  county  shall  be  privileged  to  place  his 
or  }ier  child,  or  ward,  at  any  one  of  the  schools  provided  for  the 
education  of  white  children  in  said  county,  he  or  she  may  think 
proper  to  select,  with  the  consent  of  the  trustees  of  both  districts, 
and  any  colored  resident  shall  have  the  same  rights  with  respect  to 
colored  schools."  As  far  as  we  have  been  able  to  discover,  this 
provision  still  remains  in  force,  and  is  the  law  of  the  District  of 
Columbia. 

The  thirty-ninth  Congress,  which  originated  and  adopted  the 
amendment  in  question,  not  only  made  appropriations  and  assigned 
funds  for  the  support  of  schools  in  the  District  of  Columbia,  estab- 
lished for  the  education  of  colored  pupils  exclusively  (chap.  217, 
Laws  of  U.  S.,  passed  July  23,  1866),  but  they  also  appropriated 
moneys  for  the  support  of  an  institution  established  therein  for  the 
exclusive  benefit  of  destitute  colored  women  and  children. 

If  regard  be  had  to  that  established  rule  for  the  construction  of 
statutes  and  constitutional  enactments  which  require  courts,  in 
giving  them  effect,  to  regard  the  intent  of  the  law-making  power, 
it  is  difficult  to  see  why  the  considerations  suggested  are  not  con- 
trolling upon  the  question  under  discussion. 

The  question  here  presented  has  also  been  the  subject  of  much 
discussion  and  consideration  in  the  courts  of  the  various  States  of  the 
Union,  and  it  is  believed  has  been,  when  directly  adjudicated  upon, 
uniformly  determined  in  favor  of  the  proposition  that  the  separate 
education  of  the  white  and  colored  races  is  no  abridgment  of  the 
rights  of  either. 

As  early  as  1849  the  subject,  under  circumstances  precisely  simi- 
lar to  those  existing  in  this  case,  was  considered  by  the  Supreme 
Court  of  Massachusetts  in  the  case  of  Roberts  v.  City  of  Boston,  5 
Cush.  1 98,  and  the  court.  Chief  Justice  Shaw  writing,  say:  **  Con- 
ceding therefore  in  the  fullest  manner,  that  colored  persons,  the 
descendants  of  Africans,  are  entitled  by  law  in  this  Commonwealth 
to  equal  rights,  constitutional  and  political,  civil  and  social,  the 
question  then  arises  whether  the  regulation  in  question  which  pro- 
vides separate  schools  for  colored  children  is  a  violation  of  any  of 
their  rights."  And  they  there  held  that  it  was  not,  and  they  fur- 
ther say:  ''  The  law  has  vested  the  power  in  the  committee  to 
regulate  the  system  of  distribution  and  classification,  and  where 
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thiB  power  is  reasonably  exercised,  without  being  abused  or  perverted 
by  colorable  pretenses,  the  decision  of  the  committee  must  be 
deemed  conclusive.  The  committee,  apparently  upon  great  deliber- 
ation, have  come  to  the  conclusion  that  the  good  of  both  classes  of 
schools  will  be  best  promoted  by  maintaining  the  separate  primary 
schools  for  colored  and  for  white  children,  and  we  can  perceive  no 
ground  to  doubt  that  this  is  the  honest  result  of  their  experience 
and  judgment."  The  Supreme  Court  of  Ohio,  in  the  case  of  the 
Staie  V.  McCann,  supra^  had  before  them  the  effect  of  the  consti- 
tutional amendment  in  a  case  precisely  similar  to  the  one  at  bar, 
and  held  by  the  unanimous  opinion  of  all  of  the  members  of  that 
court,  that  the  establishment  of  separate  schools  for  the  education 
of  colored  children,  and  their  exclusion  from  the  schools  designed 
for  whites  alone  did  not  constitute  a  violation  of  the  rights  of 
colored  persons  under  the  Constitution. 

The.  folio  wing  cases  arising  m  different  States  may  be  referred 
to  as  supporting  the  same  doctrine:  Cory  v.  Gartery  48  Ind.  327; 
&  c,  17  Am.  Rep.  738 ;  People  v.  EastoUy  13  Abb.  Pr.  (N.  S.) 
159;  Ward  v.  Flood,  48  Cal.  36;  8.  c,  17  Am.  Rep.  406;  Dallas  v. 
Fosdicky  40  How.  249;  State  v.  Dujgfy,  7  Nev.  342;  8.  c,  8  Am.  Rep. 
713.  These  cases  show  quite  a  uniform  current  of  authority  in  favor 
of  that  interpretation  of  the  constitutional  amendment  which  we 
have  given  to  it.  We  have  given  careful  examination  to  the  various 
cases  cited  by  the  appellant's  counsel  in  support  of  his  argument, 
and  are  of  the  opinion  that  none  of  them  conflict  with  the  conclu- 
sions at  which  we  have  arrived.  The  following  cases  cited  by  him 
arose  under  statutes  which  either  expressly  forbid  or  did  not  au- 
thorize the  school  authorities  to  separate  the  races  and  assign  them 
to  different  places  for  instruction:  Board  of  Education  v.  Tinnon, 
26  Eans.  1;  Clark  v.  Board  of  Directors,  24  Iowa,  266;  Smith  v. 
Directors,  40  id.  518;  Dove  v.  Ind.  School  Diet,,  41  id.  689;  People 
V.  Board  of  Education,  101  111.  308;  8.C.,  40  Am.  Rep.  196;  People 
V.  Board  of  Education,  18  Mich.  400. 

The  following  cases  also  cited  by  the  appellant  are  distinguish- 
able from  this  as  arising  under  the  laws  of  the  several  States  or 
districts  where  rendered,  which  absolutely  prohibited  the  particu- 
lar act  complained  of.  They  did  not  involve  the  construction  of 
the  constitutional  amendments,  or  the  rights  of  colored  persons  aris- 
ing thereunder.  Central  Railroad  Company  v.  Oreen,  86  Penn. 
St  421;  8.  c,  27  Am.  Rep.  718;  Deouiry.  Benson,  27  La.  Ann.  1; 
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DonnM  v.  Stats,  48  Miss.  680;  s.  c,  12  Am.   Rep.  375;  Coger  t. 
N.  W.   Union  Packet  Co.,  37  Iowa,  145. 

In  the  case  of  Railroad  Go,  y.  Rrown^  17  Wall.  446,  the  question 
arose  under  a  statute  which  forbid  a  railroad  company  from  exclud- 
ing any  person  '^from  the  cars  on  account  of  color.''  The  court 
construed  the  act  according  to  their  understanding  of  the  intent  of 
Congress  in  passing  the  statute,  and  held  that  colored  people  could 
not  be  excluded  from  any  car  on  account  of  their  color.  The  case 
of  Strauder  y.  West  Virginia,  100  XT.  S.  303,  is  strongly  pressed 
upon  our  attention  as  an  authority  by  the  appellant.  We  do  not 
consider  it  to  be  so.  In  that  case  a  colored  man  was  placed  upon 
trial  for  murder,  under  the  laws  of  a  State  which  excluded  colored 
persons,  howeYcr  competent,  from  serYing  as  jurors  in  its  courts.  It 
was  held  that  this  law  discriminated  against  the  colored  race,  and 
depriYed  them  of  the  right  of  being  tried  before  a  jury  composed  in 
part  at  least  of  persons  of  their  own  race,  and  which  right  was  en- 
joyed by  their  white  fellow  citizens.  It  was  rightly  held  that  this 
statute  denied  them  the  equal  protection  of  the  law,  and  was  a  Yio-. 
lation  of  the  constitutional  amendment.  We  can  see  no  analogy 
between  these  cases. 

HaYing  thus  attempted  to  show  that  principle  and  authority  both 
concur  in  the  conclusions  which  we  haYe  reached,  in  regard  to  the 
questions  presented  on  this  appeal,  it  only  remains  to  refer  to  one  or 
two  other  suggestions  bearing  less  directly  upon  the  questions  pre- 
sented, which  haYe  been  made  for  our  consideration. 
,  The  argument  of  the  appellant's  counsel,  which  is  founded  upon 
that  clause  of  the  constitutional  amendment  granting  to  CYery  citi- 
zen the  equal  protection  of  the  law,  must  fall  with  his  main  argu- 
ment as  being  founded  upon  the  unwarranted  assumption  that  this 
protection  has  been  denied  to  the  relator  in  this  case.  Equality  and 
not  identity  of  priYileges  and  rights  is  what  is  guaranteed  to  the 
citizen,  and  this  we  haYe  seen  the  relator  enjoy.  So  also  the  claim 
made  that  the  laws  of  this  State  authorizing  the  establishment  of 
colored  schools  were  repealed  by  the  CiYil  Rights  Act  (chap.  186, 
Laws  of  1873)  is  not  well  founded.  It  is  not  pretended  that  there 
has  CYer  been  any  express  repeal  of  these  laws  by  the  act  in  ques- 
tion, but  it  is  claimed  that  such  school  laws  containing  discrimina- 
tion against  the  colored  race  are  impliedly  repealed  by  its  enact- 
ii;ient. 

We  are  thus  inYited  to  hold  the  school  laws  repealed  by  impli* 
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cation,  a  method  frequently  condemned,  and  never  fayored  by  the 
courts. 

It  is  difficult  to  see  how  there  is  any  inconsistency  eyen  between 
these  several  laws.     The  act  of  1873  provides  that  colored  persons 
shall  have  ''full  and  equal  enjoyment  of  any  accommodation,  ad- 
vantage, facility  or  privilege  furnished  "  by  the  school  authorities 
to  other  citizens.     By  another  section  the  use  of  any  term  in  a 
statute  which  discriminates  against  persons  of  color  is  repealed  and 
annulled.     This  statute  provides  only  for  equal  facilities  and  ad- 
vantages for  the  colored  race,  and  these  we  have  seen  the  relator' 
under  the  general  school  laws  of  the  State  enjoys.  It  also  condemns  • 
the  use  of  any  term  in  a  statute  which  discriminates  against  colored' 
people.      We  have  attempted  to  show  that  the  establishment  of 
separate  institutions  for  their  education  and  support  was  not  a  dis- 
crimination against  them. 

It  will  be  observed  that  the  statutes  nowhere  require  the  school 
authorities  to  establish  separate  schools  for  the  exclusive  use  of 
the  two  races,  but  they  leave  that  subject  to  the  discretion  of 
such  authorities. 

Suppose  actual  experience  had  demonstrated  that  on  account  of 
the  discomforts  and  annoyances  to  which  a  minority  are  ever  sub-' 
jected  on  account  of  race  prejudices,  the  joint  education  of  the  two 
races  was  detrimental  to  the  interests  of  one  of  them,  or  the  wishes 
of  the  colored  race  in  favor  of  separate  places  of  education  had  been' 
conclusively  expressed,  would  it  not  be  a  just  and  reasonable  exer- 
cise of  the  discretion  of  the  school  authorities  to  establish  separate^ 
schools  in  such  places,  and  could  it  in  any  sense  be  said,  in  case- 
that  was  done,  that  either  race  was  discriminated  against  by  such' 
exercise  of  discretion?  We  think  not.  It  is  undoubtedly  true  that 
in  many  localities  in  this  State  the  school  authorities  have  not 
availed  themselves  of  their  authority  to  cause  separate  places  of 
education  to  be  established  for  the  respective  races.  And  in  those 
places  the  joint  education  of  the  races  has  been  carried  on.  This 
fact  seems  to  show  that  this  question  may  safely  and  fairly  be  left 
to  their  discretion,  and  in  time,  where  that  course  may  be  deemed 
best,  it  will  be  voluntarily  adopted  by  such  authorities.  Certainly 
this  court  cannot  determine,  as  a  question  of  law,  that  there  are  not 
localities  in  the  State  in  which,  under  the  peculiar  animosities 
affecting  that  locality,  the  establishment  of  separate  schools  for  the 
education  of  the  colored  race  may  not  be  the  wisest  and  most  bene- 
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ficent  exercise  of  discretion  in  their  favor.  The  statutes  of  the 
State  have  left  that  question  entirely  to  the  school  authorities,  and 
we  think  have  wisely  done  so.  We  cannot  review  the  exercise  by 
them  of  that  discretion  in  any  particular  instance  and  determine 
that  they  have  mistakenly  or  imprudently  discharged  the  duty 
which  the  law  has  cast  upon  them. 

It  is  not  discrimination  between  the  two  races  which  is  prohibited 
by  law,  but  discrimination  against  the  interests  of  the  colored  race. 
We  cannot  conceive  it  to  be  possible  that  it  can  be  successfully 
maintained  that  in  the  establishment  of  schools,  asylums,  hospitals 
and  charitable  institutions  for  the  exclusive  enjoyment  of  particular 
races  or  classes,  the  founders  thereof  are  justly  subject  to  the 
imputation  of  unfriendly  conduct  toward  the  class  for  whom  such 
institutions  are  designed. 

The  same  legislature  which  enacted  the  so-called  Civil  Rights 
Bill  also  reinvested  the  school  authorities  of  Brooklyn  with  the 
power  conferred  by  the  previously  existing  statutes  relating  to  the 
establishment  of  colored  schools  in  that  city,  and  it  can  hardly 
be  implied  that  they  intended  by  this  act  to  repeal  statutes 
which  were  immediately  thereafter  referred  to  by  them  as  still 
existing  laws. 

We  have  thus,  without  considering  the  question  as  to  whether  the 
right  to  the  writ  of  mandamus  might  not  have  been  within  the 
discretion  of  the  court  of  original  jurisdiction,  and  therefore 
unappealable,  and  the  further  question  as  to  whether  the  respond- 
ent was  the  proper  person  to  whom  it  should  be  addressed,  arrived 
at  the  conclusion  upon  the  merits,   that  the  order  should  be 

affirmed. 

Order  affirmed. 

Bapallo,  Millbb,  and  Earl,  JJ.,  concurred;  Danforth  and 
FiKCH,  JJ.,  dissented;  Andbbws,  J.,  absent. 

NoTC  BT  THB  RiFOBTBB.—  DAiTiomH,  J.,  diaseiited  as  follows :  I  cannot  concnr  in  sos- 
taininf?  the  judgment  appealed  from.  In  mj  opinion  the  relator  brings  her  case  within 
the  spirit,  the  Intention  and  the  meaning  of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  as  she  also  does  within  the  letter  of  chapter  188  of  the  Laws  of 
this  State,  enacted  in  1873,  entitled  *  *  An  act  to  provide  for  the  protection  of  citiseoA  in 
their  civil  and  public  rights."  It  seems  to  be  settled  by  repeated  decisions  of  the  Federal 
courts  that  the  object  of  the  amendment  was  not  only  to  give  citizenship  to  colored  per- 
sons, but  by  prsrenting  legislation  against  them  distinctly  as  colored,  or  on  the  ground  of 
ooior,  seeun  exemption  against  any  discrimination  which  either  implies  legal  Inferiorttgr 
fai  dvil  society  or  lessens  the  security  of  their  rights,  and  which,  if  permitted,  would,  in 
the  end,  subject  them  while  cltisens  to  the  degrading  condition  of  an  enalaTed  race. 
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StraudetY.  Weti  Virginia^  tOOV.S.  80B;  County  of  San  Mateo  v.  Snuthern  Pacfjie  R, 
Cto.,  18  Fled.  Bep.  7S :  Ex  parte  Virffinia,  100  U.  8.  890 :  Neai  v.  Ddaware^  108  id.  870  ; 
Virginia  v.  Rfves,  IWid.  813 ;  Urtited  States  ▼.  Beese,  OS  id.  214.  This  aiuendment  became 
part  of  the  fandamental  law  in  the  year  1868.  and  the  statute  of  this  State  (ttupra)  was 
paswd  to  carry  that  object  into  effect.  The  first  (fourteenth  amendment)  declares  that 
**  no  State  shall  make  or  enforce  any  law  which  shall  abridge  the  priTileges  or  Immunities 
of  citisens  of  the  United  States,  «  •  •  nor  deny  to  any  person  within  its  Jurisdio 
tton  the  equal  protection  of  the  laws. ''  And  it  can  make  no  dilference  in  Its  application 
whether  the  recrulatlon  which  produces  that  effect  is  embodied  in  a  law  coming  directly 
from  the  legislature,  or  is  found  in  an  ordinance,  or  rule,  or  direction  emanating  from  an 
ofllcer  whose  authority  to  act  at  all  in  the  matter  is  derived  from  the  legislature.  E» 
parte  Virginia^  supra;  Neat  v.  Delaware,  suprd. 

The  statute,  however,  with  more  detail  and  directness,  so  far  as  the  case  in  hand  is  con- 
cerned, declares  (S  8)  that  discrimination  against  any  citizen  on  account  of  color,  by  the 
use  of  the  word  '*  white,"  or  any  other  term  in  any  law.  statute,  ordinance  or  regulation 
then  existing  in  this  State,  shall  be  annulled,  and  secured  Immunity  to  him  in  the  future 
by  providing  that  no  dtisen  should  *'  by  reason  of  race,  color  or  previous  condition  of 
servitude,  be  excepted  or  excluded  from  the  full  and  equal  enjoyment  of  any  accommoda- 
tion, advantage,  facility  or  privilege  furnished  by,"  among  others,  *  *  « 
**  trustees,  commissioners,  superintendents,  teachers  and  other  officers  of  common  schools 
and  public  institutions  of  learning.'*  It  la  unnecessary  to  spend  time  In  discussing  the> 
effect  of  the  amendment  as  determined  by  any  distinction  between  dUaens  of  the  United 
States  and  citisens  of  the  States,  or  their  civil  rights  In  those  two  characters .  For  so  far 
as  the  relator  Is  Interested  in  the  present  question  as  a  citlsen  of  the  State,  and  within  its 
limits,  she  may  rely  on  this  law  of  the  State.  Supra  Bj  It  the  doctrine  under  which 
the  African  race  was  regarded  as  of  a  rank  or  condition  inferior  to  that  of  the  white  waa 
abolished,  and  we  are  to  see  whether  the  action  of  the  respondent  was  in  violation  of  the 
law  by  which  this  change  was  brought  about. 

It  Is  conceded  that  the  appellant  was  forbidden  to  enter  school  No.  5  because  of  her  color, 
and  she  was  directed  to  goto  school  No.  1,  because  it  was  a  **  colored  school."  The 
inquiry  then  was  as  to  the  color  of  the  proposed  pupil,  and  the  action  of  the  respondent 
waa  determined  solely  by  it.  1  am  unable  to  see  why  this  regulation  does  not  stand  upon; 
**  a  word  or  term,'*  which^bythe  very  language  of  the  act  cited,  was  forbidden  to  be 
used  as  the  means  of  discrimination.  It  is  as  If  the  respondent  had  said  '*  white  children 
only  can  attend  this  school;  you  are  not  white.*'  Was  not  the- relator  ** excepted  or 
excluded  "from  the  aooomroodatloB  or  privilege  afforded  by  that  school  by  reason  only 
of  her  **  race  or  color**  f  Clearly  she  was.  It  is  argued  by  the  respondent  however,  that- 
thisdoesnot  oonstitutea  dlscriminatiou  against  the  relator,  because  the  colored  school* 
would,  **  to  the  best  of  his  judgment,  information  and  belief,  afford  to  the  relator ' '  every, 
aocoounodation  and  facility  for  learning  which  she  could  obtain  at  the  one  from  which  she. 
was  excluded. 

1  find  no  support  for  this  In  the  law.  It  is  not  provided  that  the  colored  pupil  shall  have. 
furnished  to  her  equal  or  similar  aooomroodations  as  the  white  pupil,  but  that  she  shall.; 
not  be  exidnded  from  any  accommodation,  advantage,  facility  or  privilege  furnished  by , 
the  officers  of  common  schools ;  she  shall  therefore  have  the  name,  and  be  denied  those-, 
schools  for  no  reason  save  such  as  would  exclude  the  children  of  another  race.  .  In, 
other  words,  difference  of  oolor  of  skin,  or  variety  of  race  shall,  as  to  the  accommoda- 
tions or  privileges  spoken  of  In  the  statute,  be  deemed  not  to  exist,  at  least,  that  the, 
school  ofllcer  in  his  official  capacity  shall  be  so  ignorant  of  their  existence  as  to  take  no 
notioe  of  either,  and  when  he  does,  and  therefore  excludes  from  any  school  a  perspi^ 
who,  except  for  such  color  or  race,  would  be  received  therein,  the  discrimination  Is^ 
sgaittst  that  person .  the  door  Is  shut  against  her,  and  that  Is  proscription.  In  Ex  parte 
VirglnUi,  100  U.  S  830,  and  Strauder  v.  Weet  Virginia,  Id.  808,  It  is  In  substance  said  that, 
one  great  purpose  of  the  then  recent  amendments  to  the  Constitution  was  to  remove  ths^ 
colored  race  from  a  condition  of  Inferiority  and  servitude  Into  perfect  equality  of  civil 
rights  withaO  other  persons  within  the  jurisdiction  of  the  States,  that  they  were  in-i 
tended  to  take  away  aU  possibility  of  oppression  by  law  because  of  race  or  color,  an<l 
amoanted  to  a  declaration  that  the  law  should  be  the  same  for  the  black  as  for  the  white. 
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Our  own  statate  ii  more  speolflo,  bat  both  were  deilgned  to  relsase  that  nee  tnm  ear 
dtaabUlty  or  restraint  to  whieh  the  other  was  not  aabjected,  and  make  their  itghta  and 
rpiponaihIHtieii  the  tame.  One  cannot,  on  aoooont  of  color,  be  excepted  from  Inijr  IMi 
{Ex  parU  Virginia^  eupro ;  SCraader  ▼.  fTett  Virginia,  eapro),  and  a  etatute  which  effects 

that  is  said  to  put'*  a  brand  upon  him,  *"^ ■  ^Hr^n^natJirn  against  him,  i^lch  Is 

forbidden.'*  StruHdsr*«CS(is».  ai4mi;iia<lroad  Cb.T.Broipis  17  WalL44Bi,  waauaderafew 
of  OongresB  giTing  privileges  to  a  Fsilroad  company,  ^^^''■'^"'rftniitd  with  a  proTislon  *'  that 
no  person  shall  be  excluded  from  the  cara  on  account  of  color.**  The  oompany  piOTided 
two  cars,  but  set  ^»art  one  for  colored  persons  and  the  other  for  white,  and  sueh  was  the 
arrangement  that  on  the  down  and  up  trips  their  places  were  revened  The  can  there- 
fore worn  alike  comfortable,  and  in  turn  appropriated  to  the  two  races,  but  separately. 
A  colored  woman  being  excluded  troini  one,  and  sent  against  her  will  to  that  siisigniri  to 
her  rsce,  brought  suit  against  the  oompany,  and  anoeeeded,  the  court  holding  that  the 
regulation  separating  the  colored  ftt>m  the  white  passengen  was  illegal,  and  in  answer  to 
the  defendant's  claim  that  so  far  from  excluding  this  dass  of  persons  from  the  can  they 
had  provided  accommodations  for  them,  said  **  this  is  an  ingenious  attempt  to  evade  a 
compliance  with  the  obvious  meaning  of  the  requirement,'*  which  was  not  merely  that 
colored  people  should  be  allowed  to  ride«  but  that  in  the  use  of  the  csn  there  should  be 
BO  discrimination  because  of  their  oolor« 

The  principle  of  these  decisions  applies  here.  Inooecase,  asin  theother,  isdiserimi- 
Bation  on  account  of  color.  The  fatal  defect  is  in  the  fact  of  discrimination  and  Ita  cause. 
Te  this  effect  is  Ctmlbral  R.tLtifN,J.  v  Orestt,  86  Fenn.  dt.  497 ;  a.  a,  27  Am  Rep.  Ttt; 
and  more  in  point,  Boonl  of  Alaoafloit  v.  IHnnoa,  S6  Kens.  1,  and  People  v.  Boonl  tif 
EduaUiim,  101  m.  806 ;  s.  c,  40  Am.  Bep.  196. 

The  respondent  has  referred  to  a  number  of  cases  as  holding  a  diflerent  doctifae  : 
People T.iaiwfon,  18Abb.Pr.  IN.  8.J1M;  i>aaat v.  JVMdfefc. 40  How.Pr.  SiO,and  some 
from  other  States  They  have  been  examined,  but  found  insulBeient,  upon  the  facts  and 
statutes  before  us,  to  sustain  the  doctrine  contended  for  by  him.  Peopls  t.  EaaUm  and 
DaXlM  V.  IhedKelc  eaimi,  were  both  decided  before  the  paassge  of  the  Civil  Bights  Act  of 
1878  (fupfu).  The  llret  was  at  Special  Term  and  the  latter  at  Qenersl  Term  by  a  divided 
ocuit,  one  judge  dissenting  and  another  taking  no  part.  The  last  decision  bsiag  pot  upon 
a  law  relating  to  the  dty  of  Buffalo,  which  imperatively  required  separate  eobools  fer 
Mack  chiklren  to  be  provided  and  their  attendance  limited  thereta  By  that  law,  1851^ 
chap.  880,  the  public  schools  of  Buffalo  were  free  only  to  **  white  chfldren.**  Title  6,  •  6^ 
The  other.  People  v.  AliCon,  arose  In  the  dty  of  Albany.  The  whole  d^  was  one  adiod 
district.  There  was  no  schod  therefore  with  which  any  child  had  any  spedal  connection, 
and  the  board  of  education  exerdsed  over  the  relator  In  that  case  the  same  Jurisdiction 
-which  determined  the  location  of  other  scholan,  and  upon  this  ground  the  dalm  of  the 
relator  to  be  sent  to  the  schod  nearest  his  residenee  waa  denied.  The  question  of  color 
came  inddentally  before  the  oourt,  and  the  effeot  of  the  fourteenth  amendment  waa  die- 
eussed,  but  not  necessarily,  nor  does  the  decision  turn  upon  It.  Robertu  t.  City  c/ Boston, 
6  Oush.  106,  waa  dedded  in  1810,  before  the  adoption  of  the  fourteenth  amendment,  and 
does  uphold  to  the  furthest  extent  the  right  of  a  municipality  to  compel  the  education  of 
colored  diildren  in  schools  apart  from  white  chOdren ;  but  thoee  schoole  have  been  dl^ 
continued  under  the  operation  of  a  law  passed  by  that  Oommonwealth  in  18B6,  whioh 
provided  that  In  determining  the  qualifications  of  sdiolan  to  be  admitlsd  into  any  pobfle 
school  or  any  dlflbrlct  schod,  **  no  distinction  shall  be  made  on  aoooont  of  the  race,  color 
or  nUglous  opinions  of  the  applicant  or  sdiolar.** 

If  the  respondent  is  right,  then  with  equal  ptanslbllity  It  might  be  said  that  thedtyof 
Brooklyn  could  provide  parks,  streets  and  ddewalka  exdudvely  fbr  penonaef  odor  or.  If 
dected,  as  they  may  be  to  dt  In  Its  council  chamber,  prescribe  ahsdutdy  what  ssats  they 
fit^i  occupy,  or  Its  courts  aarign  to  the  Jurymen  of  that  race  boxes  separate  f^em  others, 
denying  them  access  to  other  streets,  parks,  ddewalka  and  seats.  It  would  not  answer  In 
dther  case  to  say  all  these  things  are  equal  or  even  better  in  degree  than  thoee.  This 
would  still  be  discrimination  against  the  race,  and  so  with  the  school,  the  main  bosinessof 
whidk  is  to  prepare  a  youth  for  his  future  duties  as  a  dtlaen  In  his 
toward  the  State,  the  performance  of  obligatloas  due  to  other 
f -trbearance  and  conduct  toward  opposing 
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The  StAte  gmthen  to  its  treMorj  the  money  ot  the  tas  pejer  wttbont  imiiiiiy  ae  to  his 
eokw ;  with  like  indiffereaoe  aooepcs  his  vote,  and  lubjecu  him  to  ita  laws,  and  In  ratnrn, 
among  other  privileges,  provides  an  opportunity  for  education.  This  being  conceded , 
the  manner  of  adjustinipit  is  evidently  the  one  prescribed  by  the  State  itself-*  sehoois 
free  to  ail  children,  therefore  tochildren  of  both  races,  upon  condiUons  applicable  to  each 
alike  No  other  can  be  relied  upon.  The  H>pUcation  of  the  rule  contended  for  by  the 
respondent  would  vary  according  to  the  conceit  or  bias  of  the  school  board,  and  the  esti- 
mate they  miKfat  put  upon  the  relative  positions  of  the  two  races ;  the  needs  of  the 
colored  papO  and  required  capacity  of  her  teacher.  Tbere  is  also  the  general  law  of  the 
State  dedaring  all  common  schools  (and  that  in  question  is  one  of  them)  free  to  all  per- 
sons over  Sve  and  under  twenty-one  yearn  of  sge,  residing  In  the  district  (act  of  1861 . 
chap.  161,  S 1 ;  act  of  1864,  chap.  S5S,  title  7,  art  fi^  S  80),  and  these  schools  were  necessarily 
open  to  colored  as  well  ss  white  children.  It  is  contended  however  by  the  respondent 
that  thestatnte  last  cited  (title  10,  H 1, 2),  and  the  statute  of  1860  (chap.  148,  S  4)  gave  to 
the  boanl  of  education  power  to  establish  separate  schools  for  colored  children.  Conced- 
ing that  to  be  so,  it  does  not  follow  that  they  should  or  can  be  excluded  from  others. 
DifEerent  language  would  naturally  be  employed  to  express  such  a  purpose. 

The  lint  act,  that  of  1864  (supra,  art.  6,  i  89),  provides  that  "  common  schools  in  the 
several  school  districts  of  this  State  shall  be  free  to  all  persons  over  five  and  under  twenty- 
one  years  of  age,  residing  In  the  district,*'  but  section  40  declares  that  if  a  school  district 
tn<*lude  a  portion  of  an  Indian  reservation  whereon  a  school  for  Indian  children  has  been 
estahliahed  by  the  superintendent  of  public  instruction,  and  Is  taught,  the  school  of  the 
district  is  not  free  to  Indian  children  resident  in  the  district,  or  on  the  reservation,  nor 
shall  tliey  be  admitted  to  sudi  school  except  by  the  permission  of  the  superintendent." 
It  Is  apparent,  fint,  that  the  education  of  all  children  within  the  agta  named  is  intended 
to  be  provided  for ;  second,  that  separate  schools  may  be  established  for  Indians  and 
snparste  sdiools  for  colored  children ;  and  third,  I  think  It  clear  from  the  different 
plnaaeology  used  1^  the  legislature  in  reference  to  these  races  that  a  colored  child  might 
attend  either  a  colored  school  or  white  school  at  his  election.  In  regard  to  him  there  are 
no  words  of  prohibition  as  in  the  case  of  the  Indian,  and  except  for  those  words  of 
ptoblblUon,  it  was  the  evident  undemtandiag  of  the  legislature,  an  Indian  could  attend 
either.  The  white  scImm^  remained  free  to  the  colored  pupil,  but  was  dosed  against  the  - 
Indian,  except  by  permission  of  the  superintendent  of  public  Instruction. 

And  so  with  the  legislation  under  review  by  the  Supreme  Court  InDisOaev.  FotdUk, 
tupra.  The  language  in  terms  excludes  colored  children.  Such  language  is  not  to  be- 
found  within  the  limits  of  the  statutes  relating  to  Brool^yn.  But  we  have  now  the  act  of 
ims  (chap.  186  already  cited),  which  permits  no  doubt  as  to  the  present  absolute  right  of 
saeii  child  not  disqoalifled  by  some  mental  or  moral  defect,  to  attend  the  common  school 
established  In  the  district  where  he  resides.  Hrevious  Umitatioo  on  account  of  color,  if 
aayezlrted,  necessarily  ceased  with  the  enactment  of  this  act  (1878,  supra).  Nor  did  the' 
subsequent  statuteof  June,  1818  (chap.  868),  amending  the  charter  of  BrooUyn,  or  the  act 
Celi^>.  4a»  of  thesame  year,  relating  to  the  board  of  education,  have  the  effect  to  repeal 
a8tothafeeltytlieClvllBigfatsActahreadycited(efaap.  186,  Laws  of  1873).  An  express  rs- 
psal  Is  not  pretended,  and  there  is  nothing  in  the  aet  from  which  a  repeal  can  be  imi^ied. 
The  two  acts  have  different  objects ;  the  first  (that  of  April ,  1878,  supra)  is  defined  by  its 
title  and  was  aimed  at  the  protection  of  the  dtisen,  while  the  other  (that  of  Juue,  chaps. 
40, 809)  as  part  of  the  general  charter  of  the  dty,  created  a  department  of  public 
tnstniefelon,  to  be  under  the  control  of  a  board  of  education,  to  which  it  declares  **  all  the 
previsions  of  law  relating  to  the  present  board  of  eduostion  shall  apply,"  and  If  I  am 
right  In  the  foregoing  discussion,  then  among  others,  the  provisions  of  the  act  Just  before 
passed  (chap.  188). 

It  Is  not  long  since  the  InfMority  of  the  colored  man  was  recdved  by  a  great  majority 
of  the  while  race  as  agenersi  edict  of  nature,  and  upon  it  as  a  fundamental  principle 
laws  were  passed,  and  regulations,  uasge  and  custom  founded.  In  deference  to  it,  and 
the  generel  sentiment  of  antipathy  to  the  negro  race,  **  coiored  schools  **  were  authorised 
by  tlie  statutes  retered  to,  and  then  csctaln  schools  before  free  to  all  were  open  only  to 
the  white  dtiasn.  Qy  the  aet  of  1818  (duq;>.189  the* 'word  or  term  **  which  was  thought 
to  permit  this  discrimination  was  SDBuUed,  and  thenceforward  it  became  imposdble 
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Vflither  the  wlidom  nor  juittee  of  this  ooune  of  legtslation  is  now  in  qoestion,  nor  are  we 
to  inquire  whether  oo-educetlon  of  the  raoee  Is  desirable,  or  more  or  less  likely  than  the 
separate  system  to  promote  the  welfare  of  either,  but  it  cannot,  I  think,  be  doubted  that 
the  latter,  when  enforced  by  law  a^nst  the  wish  of  the  colored  race.  Is  directlj  calcu- 
lated to  keep  alive  the  prejudice  against  color  from  which  sprang  many  of  the  ctHs  for 
the  suppression  of  which  the  fourteenth  amendment  and  our  own  cItU  rights  statute  were 
enacted. 

We  find  however  in  the  opinion  of  the  learned  Judge  who  disposed  of  this  caae  a 
Special  Term,  a  suggestion  that  the  discrimination  was  in  favor  of  the  colored  child.  Thai 
question  may  well  be  left  to  the  child  itself.  The  statute  should  not  be  construed  as  pro> 
htbittng  such  intercourse  or  association.  For  any  regulation  by  which  the  black  is  kept 
in  a  state  of  separation  is  in  fact  one  of  exclusion  and  reflects  the  sentiment  by  which  the 
white  assumed  to  be  the  superior  race,  a  discrimination  against  which  the  law  is  now 
directly  aimed.  In  regard  to  schools  the  question  can  arise  but  seldom .  In  most  of  the 
oounties  and  cities  of  this  State  no  provision  is  made  for  the  separate  education  of  colored 
children.  In  a  few  counties,  and  in  the  city  of  New  Yoik  as  well  as  Brooklyn,  sudi 
accommodations  are  provided.  But  when  they  are  not  confined  to  those  schools  and 
excluded  from  others,  the  attendance  at  them  has  steadily  decreased,  as  we  learn  from 
the  reports  of  the  board  of  education  of  the  dty  of  New  York,  made  under  the  direction 
of  the  legislature  (Laws  of  1851,  chap.  388,  i  8,  subd.  10),  and  that  this  diminished  attend- 
ance is  due  to  the  fact  that  all  its  public  schools  are  now  open  to  pupils  without  distinction 
of  race  or  color,  and  *'  that  many  parents  and  guardians  of  oolored  children  have  there- 
fore availed  themselves  of  the  privilege  In  the  matter  of  selection  of  schools.  **  See  re- 
ports of  18^1  and  1888. 

From  the  report  of  1880,  made  by  the  board  of  education  of  the  city  of  Buffalo,  we  find 
the  same  condition  existo  In  that  dty.  Oolored  children  now  attend  the  other  schools 
with  such  unanimity  that  the  superintendent  recommends,  that  by  legislative  Interference 
the  compulsory  part  of  the  law  be  repealed  and  the  city  no  longer  required  to  provide 
separate  schools  for  children  who  cannot  be  compelled  to  resort  to  them. 

In  the  case  before  us  the  city  is  under  no  obligation  to  maintain  a  separate  school  for 
children  of  color.  But  the  objection  Is  not  to  Its  existence  ;  the  objection  is  that  the 
relator  la  compelled  to  attend  It  because  of  her  color,  and  so  is  excluded  from  schools  to 
which  children  of  another  race  are  permitted  to  resort.  The  exaction  Is  therefore  un- 
equal, and  is,  I  think  in  violation  of  the  law  which  gives  to  sll  children,  within  the  several 
districts,  an  equal  right,  in  like  cases  and  under  like  circumstences,  to  go  to  those  schools 
for  education.  I  am  therefore  led  to  the  conclusion  that  the  relator,  on  account  of  her 
color,  has  been  prevented,  by  a  public  officer  and  by  ordinance  or  regulation,  from  enjoying 
an  accommodation  or  privilege  to  which,  as  adtlaen  of  this  State,  she  Is  entitled.  In 
such  a  case  the  court  has  no  discretion  to  exercise,  for  the  writ  of  mandamus  affords  the 
only  adequate  remedy,  and  it  should  have  been  granted.  People  v .  (Joimmon  OmneU  of 
^Syracuse,  78  N- Y.  50." 

We  subjoin,  on  account  of  its  relevancy  and  importance,  the  opinion  of  the  United 
States  Supreme  Court,  recently  delivered  in  United  ataUa  v.  Stanley,  holding  the  Federal 
Civil  Rights  Act,  of  March  1,  1875,  unconstitutional,  as  not  authorised  by  the  thirteenth 
or  fourteenth  amendment  of  the  Federal  Constitution : 

Brjldlst,  J .  These  cases  are  all  founded  on  the  first  and  second  sections  of  the  act  of 
Congress,  known  as  the  Civil  nights  Act,  passed  March  1,  1875,  entitled  "  An  act  to  pro- 
tect all  dtlsens  in  their  dvll  and  legal  rights,*'  18  Stat.  835.  Two  of  the  cases,  those 
against  Stanley  and  Nichols,  are  indictments  for  denying  to  persons  of  color  the  accom<^ 
modatlons  and  privileges  of  an  inn  or  hotel ;  two  of  them,  those  against  Ryan  and  Sin- 
gleton,  are  one  an  information,  the  other  an  Indictment,  for  denying  to  Individuals  the 
privileges  and  accommodations  of  a  theatre,  the  infonnatlon  against  Ryan  being  for  re- 
fusing a  colored  person  a  seat  In  the  dress  drcle  of  Maguire's  theatre  In  San  Francisco: 
and  the  indictment  against  Singleton  being  for  denying  to  another  person,  whose  color 
Is  not  steted,  the  full  enjoyment  of  the  accommodations  of  the  theatre  known  as  the 
Qrand  Opera  .House  in  New  York,  "  said  denial  not  being  made  for  «ny  reasons  by  law 
applicable  to  citlaens  of  every  race«nd  color,  and  regardless  of  any  prevlouscondltion  of 
servltode. "    The  case  of  Robinson  and  wife  against  the  Memphis  &  Charleston  Raihmad.K 
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Oonpeoj  was  an  action  brought  in  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Dirtrict  of  Tenneaaee,  to  recover  the  penalty  of  $600  given  by  the  second  section  of 
the  act;  and  the  graTamen  was  the  refusal  by  the  conductor  of  the  railroad  company  to 
allow  the  wife  to  ride  in  the  ladies*  car,  for  the  reason,  as  stated  in  one  of  the  counts, 
that  she  was  a  person  of  African  desoent.  The  jury  rendered  a  verdict  for  the  defend- 
ants in  this  case  upon  the  merits  under  a  charge  of  tiie  court  to  which  a  bill  of  exceptions 
was  taken  by  the  plaintlfEs.  The  case  was  tried  on  the  assumption  by  both  parties  of  the 
validity  of  the  act  of  Congress :  and  the  principal  point  made  by  the  exceptions  was  that 
the  judge  allowed  evidence  to  go  to  the  jury  tending  to  fshow  that  the  conductor  had 
reason  to  suspect  that  the  plalntUf,  the  wife,  was  an  improper  person,  because  she  was  In 
company  with  a  young  man  whom  he  supposed  to  be  a  white  msn,  and  on  that  account 
Inferred  that  there  was  some  improper  connection  between  them ;  and  the  judge  charged 
the  jury.  In  substance,  that  If  this  was  the  conductor's  bnnaftde  reason  for  excluding  the 
woman  from  the  car,  they  might  take  it  into  consideration  on  the  question  of  the  liability 
of  che  company.  The  case  is  brought  here  by  a  writ  of  error  at  the  suit  of  the  plaintiffs. 
The  cases  of  Stanley,  Nichols  and  Singleton,  come  up  on  certlflcates  of  division  of  opinion 
between  the  judges  below  as  to  the  constitutionality  of  the  first  and  second  sections  of 
the  act  referred  to;  and  the  case  of  Ryan,  on  a  writ  of  error  to  the  judgment  of  the  Cir- 
cuit Court  for  the  District  of  Callfomia  sustaining  a  demurrer  to  the  information. 

It  is  obvious  that  the  primary  and  Important  question  in  all  the  cases  is  the  constitii- 
tionality  of  the  law;  for  if  the  law  is  unconstitutional  none  of  the  proeecutions  can 
Jtand. 

Tlie  sections  of  the  law  referred  to  provide  as  follows  * 

'*  SacnoN  1 .  That  sll  persons  within  the  Juiisdictlon  of  the  United  States  shall  be  en- 
titled to  the  full  and  equal  enjoyment  of  the  accommodations,  advantsges,  facilities,  and 
privileges  of  Inns,  public  conveyances  on  land  or  water,  theatres,  and  other  places  of 
public  amusement;  subject  only  to  the  conditions  snd  limitations  established  by  law, 
and  applicable  alike  to  citlsens  of  every  race  and  color,  regardless  of  any  previous  con- 
dition of  servitude. 

Sxc.  2.  That  any  person  who  shall  violate  the  foregoing  section  by  denying  to  any 
dtlaen,  except  for  reasons  by  law  applicable  to  citlsens  of  every  *  race  and  color,  and 
regardless  of  any  previous  condition  of  servitude,  the  full  enjojrment  of  any  of  the  accom- 
modatlona,  advantages,  fadllties,  or  privileges  In  said  section  enumerated,  or  by  aiding 
or  inciting  such  denial,  shall  for  every  such  offense  forfeit  and  pay  the  sum  of  $500  to- 
the  person  8ggrleve4  Uiereby,  to  be  recovered  in  an  action  of  debt,  with  full  costs ;  and 
shall  also,  for  every  such  offense,  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction  thereof,  shall  be  fined  not  less  than  $600  nor  more  than  $1«000,  or  shall  be  im- 
prisoned not  less  than  thirty  days  nor  more  than  one  year.  Provided,  that  all  persons 
may  elect  to  sue  for  the  penalty  aforesaid,  or  to  proceed  under  their  rights  at  common 
law  and  by  State  statutes;  and  having  so  elected  to  proceed  in  the  one  mode  or  the 
other,  their  right  to  proceed  in  the  other  jurisdiction  shall  be  barred.  But  this  provision 
shall  not  apply  to  criminal  proceedings,  either  under  this  act  or  the  criminal  law  of  any 
State.  And  provided  further,  that  a  judgment  for  the -penalty  in  favor  of  the  pcuty 
^grieved,  or  a  judgmMit  upon  an  Indictment,  shall  be  a  bar  to  either  prosecution  re- 
spectively.** 

Are  these  sections  constitutional?  The  first  section,  which  is  the  principal  one,  cannot 
be  fairly  understood  without  attending  to  the  last  clause,  which  qualifies  the  preceding 
part.  The  essence  of  the  law  Is,  not  to  declare  broadly  that  all  persons  shall  be  entitled 
to  the  full  and  equal  enjoyment  of  the  accommodations,  advantages,  facilities,  and  prlvl- 
isgeeofinns,  public  conveyances,  and  theatres;  but  that  such  enjoyment  shall  not  be 
subject  to  any  conditions  applicable  only  to  citizens  of  a  particular  race  or  color,  or  who 
had  been  in  aprerious  condition  of  servitude.  In  other  words,  it  Is  the  purpose  of  the 
law  to  declare,  that  In  the  enjoyment  of  the  accommodations  and  privileges  of  inns, 
public  conveyances,  theatres,  and  other  places  of  public  amusement,  no  distinction  shall 
be  made  between  citlsens  of  different  race  or  color,  or  between  those  who  have,  and 
those  who  have  not  been  slaves.  Its  effect  Is  to  declare,  that  In  all  inns,  public  con> 
veyances,  and  places  of  amusement  colored  citlsens,  whether  formerly  slaves  or  not. 
and  cHiaens  of  other  races,  shall  have  the  same  aooommodatlons  and  privileges  in  alf 
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tnus,  public  ooDTejuices  and  placet  of  anmeement  as  are  enjojed  bj  white eltiaeBB;  and 
vUe  vena.  The  seoond  leetioo  makes  it  a  penal  offense  in  any  petaon  to  deny  to  anj-- 
oitlsen  of  any  race  or  color,  regardless  of  prevtous  servitode,  any  of  the  aofwrnmodattons 
•or  priyileges  mentioned  in  the flrat  section. 

Has  CongTMs  constitutional  power  to  make  BOoh  a  law?  Of  course,  no  one  wlU  con- 
tend that  the  power  to  pass  it  was  contained  In  the  Goastitutlon  before  the  adoption  of 
the  last  three  amendments.  The  power  is  loug^ht,  first,  In  the  fourteenth  amendment, 
and  the  Tiews  and  arguments  of  distinguished  senators,  adTanoed  whilst  the  law  was 
under  consideration,  claiming  authority  to  psss  It  by  ▼irtneof  that  amendment,  are  the 
principal  arguments  adduced  in  favor  of  the  power.  We  haTC  carefully  considered  tliose 
arguments,  as  was  due  to  the  eminent  ability  of  those  who  put  them  fonrard,  and  hare 
felt,  ill  all  its  force,  the  weight  of  authority  which  always  invests  a  law  that  Congress 
deems  itself  competent  to  pass.  But  the  responsibility  of  an  Independent  judgment  is 
now  thrown  upon  this  court ;  and  we  sre  bound  to  exercise  it  sooording  to  the  best  Hghts 
we  have. 

The  first  section  of  the  fourteenth  amendment  (which  is  the  one  relied  on),  after 
declaring  who  shall  be  citizens  of  the  United  States,  and  of  the  several  States,  is  pro- 
hibitory In  its  character,  and  prohibitory  upon  the  States.  It  declares  that  *'no  fittate 
ahall  make  or  enforce  any  law  which  shall  iU>ridge  the  prlrlleges  or  inununlties  of  citizens 
of  the  United  States;  nor  shall  any  State  deprive  any  person  of  life,  liberty  or  property 
witboutdueprocessof  law;  nordeny  to  any  person  witliin  its  jurisdiction  the  equal 
protection  of  the  laws.**  It  is  State  action  of  a  particular  character  that  is.pr6h[bitad. 
Individual  invasion  of  individual  rights  Is  not  the  subject-matter  of  the  amendment.  It 
has  a  deeper  and  broader  scope.  It  nullifies  and  makes  void  all  State  legislation,  and 
State  action  of  every  kind,  which  impairs  the  privilegee  and  Immunities  of  dtisenacf 
the  United  States,  or  which  injures  them  in  life,  liberty,  or  property,  without  due  process 
of  law,  or  which  denies  to  any  of  them  the  equal  protection  oi  the  laws.  It  not  only 
does  this,  bat  in  order  that  the  National  will,  thus  declared,  may  not  be  a  mere  bnUtim 
/ttlmefi,  the  last  section  of  the  amendment  invests  Congress  with  power  to  enforce  It  by 
appropriate  legislation.  To  enforce  what?  To  enforce  the  prohibition.  To  adopt  appio> 
priate  legislation  for  correcting  the  effects  of  snch  prohibited  State  laws  and  State  acts, 
Mad  thus  to  render  them  effectually  null,  void,  and  Innocuous.  This  is  the  legislative 
power  conferred  upon  Congress,  and  this  is  the  whole  of  It.  It  does  not  invest  Congress 
with  power  to  legislate  upon  subjects  which  are  within  the  domain  of  State  legislation; 
but  to  provide  modes  of  relief  agslast  State  legislation,  or  State  action,of  the  kind  re- 
ferred to.  It  does  not  authorise  Congress  to  create  a  code  of  municipal  law  for  the 
regulation  of  private  rights;  but  to  provide  modes  of  redress  against  the  operatioa  of 
State  laws,  and  the  action  of  State  ofllcem,  executive  or  Judicial,  when  these  are  subver- 
sive of  the  fundamental  rights  spedfled  in  the  amendment.  Positive  rights  and  prlvilegea 
are  undoubtedly  secured  by  the  Fourteenth  Amendment;  but  they  are  secured  by  way  of 
prohibition  against  State  laws  and  State  proceedings  affecting  those  rights  and  privileges. . 
and  hy  power  given  to  Congress  to  legislate  for  the  purpose  of  carrying  auch  prohibition 
into  effect;  and  such  legislation  must  necessarily  be  predicated  upon  such  supposed  State 
laws  or  State  proceedings,  and  be  directed  to  the  correction  of  their  operation  and  effect. 
A  quite  full  discussion  of  this  aspect  of  the  amendment  may  be  found  in  UnUed  Statm  v. 
OruOsOuink, «  U  &  542;  VxrffUiia  v.  AiM«,  100  Id.  Sia,  and  Ex  parte  Vtrifinila,  id.  880. 

An  apt  Illustration  of  this  distinction  may  be  found  in  some  of  the  provisions  of  the 
-original  Constitution.  Take  the  subject  of  contracts,  for  example.  The  Constltutioa 
prohibited  the  States  from  passing  any  law  impairing  the  obligation  of  contracts.  This 
-did  not  give  to  Congress  power  to  provide  laws  for  the  general  enforcement  of  contracts; 
nor  power  to  Invest  the  courts  of  the  United  States  with  Jurisdiction  over  contracts,  soss 
to  enable  parties  to  sue  upon  them  in  those  courts.  It  did  however  give  the  power  to 
provide  remedies  by  which  the  Impairment  of  contracts  by  State  legislation  might  be 
■counteracted  and  corrected ;  and  this  power  was  exercised .  The  remedy  which  Congress 
actually  provided  was  that  contained  in  the  twenty-fifth  section  of  the  Judiciary  act  of 
1780.  giving  to  the  Supreme  Court  of  the  United  States  Jurisdiction  by  writ  of  error  to 
review  the  final  decision  of  State  courts  wheneyer  they  should  sustain  the  validity  of  a 
Stale  statute  or  authority  allsged  to  be  repugnant  to  the  Constitution  or  laws  of  tlie 
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United  Stetee.  BI7  this  meuis.  It  a  State  law  was  paaaed  impairing  the  obligation  of  a 
eoatract.  and  the  State  tribnnaie  auetained  the  validity  of  the  law,  the  mischief  could  be 
corrected  in  this  court.  The  legislation  of  Congress,  and  the  proceedings  provided  for 
under  it,  were  correcUre  in  their  character.  No  attempt  was  made  to  draw  into  the 
United  States  courts  the  Utigation  of  contracts  generally:  and  no  such  attempt  would 
hare  been  sustained.  We  do  not  say  that  tlie  remedy  provided  was  the  only  one  that- 
might  have  been  provided  in  that  case.  Probably  Congrfss  had  power  to  pass  a  law 
giving  to  the  courts  of  the  United  States  direct  jurisdiction  over  contracts  alleged  to- 
be  impaired  by  a  State  law;  and  under  the  broad  provisions  of  the  act  of  March  8. 
1875,  giving  to  the  Circuit  Courts  Jurisdiction  of  sll  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,  It  is  possible  that  such  jurisdiction  now  exists.  But  under 
that,  or  any  other  law,  it  must  appear  as  well  by  allegation,  as  proof  at  the  trial,  that 
the  Constitution  hsd  been  violated  by  the  action  of  the  State  legislature.  Some  obnox- 
ious State  law.  passed  or  tbat  might  be  passed,  is  necessary  to  be  assumed  in  order  to 
lay  the  foondatlon  of  any  Federal  remedy  in  the  case;  and  for  the  very  sufficient  reason, 
that  the  constitutional  prohibition  is  sgainst  State  laws  impairing  the  obligation  of 


And  so  In  the  present  case,  until  some  State  law  has  been  passed,  or  some  State  action 
through  its  officers  or  sgents  has  been  taken,  adverse  to  the  rights  of  dtisens  sought  to 
be  protected  by  the  fourteentii  amendment,  no  legislation  of  the  United  Htates  under 
said  amendment,  nor  any  proceeding  under  such  legislation,  can  be  called  into  activity: 
for  the  prohlbitfons  of  the  amendment  are  against  State  laws  and  acts  done  under  State 
authority.  Of  course,  legislatimi  may,  and  should  be.  provided  In  advance  to  meet  the 
exigency  when  it  arises ;  but  it  should  be  adapted  to  the  mischief  and  wrong  which  the 
smendment  was  intended  to  provide  sgainst;  and  that  is.  State  laws,  or  State  action  of 
some  kind,  adverse  to  the  rl^^ts  of  the  citisen  secured  by  the  amendment.  Such  legisla- 
tion cannot  properiy  cover  the  whole  domain  of  rights  sppertaining  to  life,  liberty  and 
property,  defining  them  and  providing  for  their  vindication.  That  would  be  to  establish 
acode  of  municipal  law  regulative  of  all  private  ri^ts  between  man  and  man  in  society . 
It  would  be  to  make  Congrsss  take  the  place  of  the  State  legislatures  and  to  supersede 
them.  It  is  absurd  to  affiim,  that  because  the  rii^ts  of  life,  liberty  and  property  (which 
include  all  civil  rights  that  men  have),  are  by  the  amendment  sought  to  be  protected 
against  Invasion  on  the  part  of  the  State  without  due  process  of  law,  Congress  may 
therefore  provide  doe  process  of  law  for  their  vindioatlon  in  every  case ;  and  that  because 
the  denial  by  a  State  to  aoy  persons,  of  the  equal  protection  of  the  laws,  is  prohibited 
by  the  amendment,  therefore  Congress  may  establish  laws  for  their  equal  protection.  In 
tee,  the  legislation  which  Congrsss  is  authorized  to  adopt  in  this  behalf  is  not  general 
legidatlon,  upon  the  rights  of  the  citisen  but  correctiTe  legislation;  that  is,  such  as  may 
be  neoeasaiy  and  proper  for  counteracting  such  laws  as  the  States  may  adopt  or  enforce, 
and  which  by  the  amendment  they  are  prohibited  ftrom  making  or  enforcing;  or  such  acts 
and  proceedings  ss  the  States  may  commit  or  take,  and  which,  by  the  amendment,  they 
are  prohibited  from  committing  or  taking.  It  is  not  necessary  for  us  to  state,  if  we  could, 
what  legislation  would  be  proper  for  Congress  to  adopt.  It  is  sufficient  for  us  to  examine 
whether  the  law  in  question  is  of  that  character . 

An  Inspection  of  the  law  shows  that  it  makes  no  reference  whatever  to  any  supposed  or 
apprehended  violation  of  the  fourteenth  amendment  on  the  part  of  the  States  It  is  not 
predicated  on  any  such  view.  It  proceeds  ejc;  diresfo  to  declare  that  certain  acts  com- 
mitted by  individuals  shall  be  deemed  offenses,  and  shall  be  prosecuted  and  punished  by 
proceedings  in  the  courts  of  the  United  States.  It  does  not  profess  to  be  corrective  of 
aoy  constitutional  wrong  committed  by  the  States;  it  does  not  make  its  operation  to  de- 
pend upon  any  such  wrong  committed.  It  applies  equally  to  cases  arising  in  States  which 
have  the  justest  laws  respecting  the  personal  rights  of  dtisens.  and  whose  authorities  are 
ever  ready  to  enforce  such  laws,  as  to  those  which  arise  in  States  that  may  have  violated 
the  prohibition  of  the  amendment.  In  other  words,  it  steps  into  the  domain  of  local 
Jurisprudence,  and  lays  down  rules  for  the  conduct  of  individuals  In  society  toward  each 
jother ,  and  imposes  sanctions  for  the  enforcement  of  those  rules,  without  referring  in  any 
manner  to  any  supposed  action  of  the  State  or  its  authorities . 
'   Tf  this  legidatlon  is  appropriate  for  enforcing  the  prohibitions  of  the  amendment.  It  is 
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-difficult  to  see  wbeie  it  ii  to  stop.  Whj  majr  not  Coagnm  with  equal  ahow  of  autbofftgr 
enact  a  code  of  laws  for  the  enf oicemeiit  and  ▼indieatton  of  all  rights  of  Ufe,  Ubertj,  and 
propeity?  If  it  is  supposable  that  tbe  States  may  deprive  persons  of  life,  liberty,  and 
property  wltlK>ut  due  process  of  law  (and  the  amendment  itself  does  suppose  this),  why 
should  not  Congress  proceed  at  onoe  to  prescribe  due  process  of  law  for  the  protection  of 
every  one  of  these  fundamental  rights,  in  every  possible  esse,  as  well  as  to  prescribe 
equal  privileges  in  inns,  public  conveyances,  and  theatres?  The  truth  is  that  the  unpUea> 
tion  of  a  power  to  legislate  in  this  manner  Is  based  upon  the  assumption  that  if  the  SttUes 
are  forbidden  to  lefdslate  or  act  in  a  particular  way  on  n  particular  subject,  and  power 
is  conferred  upon  Congress  to  enforce  the  prohibition,  this  gives  Congress  power  to  leg- 
islate generally  upon  that  subject,  and  not  merely  power  to  provide  modes  of  redi 
against  such  State  legislation  or  action.  The  assumption  Is  certainly  unsound.  It  is 
pugnant  to  the  tenth  amendment  of  the  Constitution,  which  declares  that  powers  not 
delegated  to  the  United  States  hy  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively  or  to  the  people. 

We  have  not  overtooked  the  fact  that  the  fourth  section  of  the  act  now  under  con- 
sideration has  been  held  by  this  court  to  be  constitutional.  That  section  declares 
* '  that  no  cltixen,  possessing  all  other  qualifications  which  are  or  may  be  prescribed  by 
law,  shall  be  disquallfled  for  service  as  grand  or  petit  Juror  in  any  court  of  the  United 
States,  or  of  any  State,  on  account  of  race,  color,  or  previous  condition  of  servitude; 
and  any  officer  or  other  person  charged  with  any  duty  In  the  selection  or  summoning  of 
Jurors  who  shall  exclude  or  fall  to  summon  any  dtiaen  f(Nr  the  cause  aforesaid,  shall  on 
•conviction  thereof  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than 
95,000."  In  Ex  parte  VlrQlnia,  100  U  8.  880.  It  waaheld  that  an  indictment  against  a 
State  officer  under  this  section  for  excluding  persons  of  color  from  the  Jury  list  is  sna- 
tainable.  Dut  a  moment's  attention  to  Its  terms  will  show  that  the  section  Is  entirely 
corrective  in  its  character.  Disqualifications  for  service  on  Juries  are  only  created  by  the 
law,  and  the  first  part  of  the  section  is  aimed  at  certain  disqualifying  laws,  namely,  those 
which  make  mere  race  or  color  a  disqualification;  and  the  second  clause  Is  directed 
against  those,  who  assuming  to  use  the  authority  of  the  State  government,  cairy  into 
effect  such  a  rule  of  disqualiflcation .  In  the  Virginia  case,  the  State,  through  its  officer, 
enforced  a  rule  of  disqualification  which  the  law  was  intended  to  abrogate  and  counter- 
act. Whether  the  statute  book  of  the  State  actually  laid  down  any  such  rule  of  dis- 
qualification, or  not,  the  State,  through  its  officer,  enforced  such  a  rule;  and  it  is  against 
such  State  action,  through  Its  officers  and  agents,  that  the  last  clause  of  the  seetlon  is 
directed.  This  aspect  of  the  law  was  deemed  sufficient  to  divest  It  of  any  unconstitu- 
tional character,  and  makes  It  dllfer  widely  from  the  first  and  second  sections  of  the 
same  act  which  we  are  now  considering. 

These  sections.  In  the  objectionable  features  t>efore  referred  to,  are  different  also  tram 
the  law  ordinarily  called  the  **  Civil  Rights  Bill."  originally  passed  April  9,  1808,  and  re- 
enacted  with  some  modifications  in  sections  16,  17,  18,  of  the  Enforcement  Act,  passed 
May  31,  1870.  That  law,  as  re-enacted,  after  declaring  that  all  persons  within  the  Juris- 
diction of  the  United  States  shall  have  the  same  right  in  every  State  and  territory  to  make 
and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  benefit 
of  all  laws  and  proceedings  for  the  security  of  persons  and  property  as  is  enjeyed  by 
white  dtiaens,  and  shall  be  subject  to  like  punishment,  pains,  penalties,  taxes,  licenses 
and  exactions  of  every  kind,  and  none  other,  any  law,  statute,  ordinance,  regulation 
or  custom  to  the  contrary  notwithstanding,  proceed  to  enact,  that  any  person  who,  under 
color  of  any  law,  statute,  ordinance,  regulation  or  custom,  shall  subject,  or  cause  to  be 
subjected,  any  Inhabitant  of  any  State  or  territory  to  the  deprivation  of  any  rights  secured 
or  protected  by  the  preceding  section  (above  quoted),  or  to  different  punishment,  pains  or 
penalties,  on  account  of  such  person  being  an  alien,  or  by  reason  of  his  color  or  race,  than 
Is  prescribed  for  the  punishment  of  citizens,  shall  be  deemed  guflty  of  a  misdemeanor,  and 
subject  to  fine  and  Imprisonment  as  specified  in  the  act.  This  law  is  dearty  corrective  In 
its  character,  intended  to  counteract  and  furnish  redress  against  State  laws  and  proceed- 
ings, and  customs  having  the  force  of  law,  which  sanction  the  wrongful  acts  specified.  la 
the  Revised  Statutes,  it  is  true,  a  very  Important  clause.  to»wit,  the  words  **  any  law,  stat- 
ute, ordinance,  regulation  or  custom  to  the  contrary  notwithstanding, "  which  gave  the 
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declaratory  section  its  point  and  effect,  are  omitted ;  but  the  penal  part,  hy  which  the 
declaration  is  enforced,  and  which  is  really  the  effective  part  of  the  law,  retains  the  refiei^ 
eoce  to  State  laws,  by  making  the  penalty  apply  only  to  those  who  should  mibject  parties 
to  a  depriyation  of  their  rights  under  color  of  any  statute,  ordinance,  custom,  etc. ,  of  any 
fltate  or  territory,  thus  preserving  the  conrectlve  character  of  the  legislation.  Rev.  Stat., 
SS 1977, 1V78, 1970, 5510.  The  civil  rights  bill  here  referred  to  is  analogous  in  its  character  to 
what  a  law  would  have  been  under  the  original  constituUoD,  declaring  that  the  validity  of 
eontiacts  should  not  be  impaired,  and  that  if  any  person  bound  by  a  contract  should  refuse 
to  comply  with  it  imder  color  or  pretense  that  it  had  been  rendered  void  or  invalid  1^  a 
State  law,  he  should  be  liable  to  an  action  upon  it  in  the  courts  of  the  United  States,  with 
the  addition  of  a  penalty  for  setting  up  such  an  unjust  and  uncoostitutional  defense. 

In  this  connection  It  Is  proper  to  state  that  civil  rights,  such  as  are  guaranteed  by  the 
constitution  against  State  aggression,  cannot  be  imp&ired  by  the  wrongful  acts  of  indi- 
viduals, unsupported  by  State  authority  in  the  shape  of  laws,  customs,  or  judicial  or  ex- 
ecutive proceedings.  The  wrongful  act  of  an  individual,  unsupported  by  aoy  such  author- 
ity, is  simply  a  private  wrong,  or  a  crime  of  that  individual:  an  Invasion  of  the  rights  of 
the  injured  party.  It  Is  true,  whether  they  affect  liis  person,  his  property,  or  his  reputation ; 
but  if  not  sanctioned  in  some  way  by  the  State,  or  not  done  under  State  authority,  his  rights 
remain  in  full  force,  and  may  presumably  be  vindicated  by  resort  to  the  laws  of  the  State 
for  redress.  An  individual  cannot  deprive  a  man  of  his  right  to  vote,  to  hold  property,  to 
buy  and  sell,  to  sue  in  the  courts,  or  to  be  a  witness  or  a  juror;  he  may,  by  force  or  fraud, 
interfere  with  the  enjoyment  of  the  right  in  a  particular  case ;  he  may  commit  an  as- 
sault against  the  person,  or  commit  murder,  or  use  rufBan  violence  at  the  polls,  or  slander 
the  good  name  of  a  fellow  dtlsen:  but  unless  protected  in  these  wrongful  acts  by  some 
shield  of  State  law  or  State  authority,  he  cannot  destroy  or  injure  the  right ;  he  win  only 
render  himself  amenable  to  satisfaction  or  punishment;  and  amenable  therefore  to  the  laws 
of  the  State  where  the  wrongful  acts  are  committed.  Hence  in  all  those  cases  where  the 
Constitution  seeks  to  protect  the  rights  of  the  dtlsen  against  discriminative  and  unjust 
laws  of  the  State  by  prohibiting  such  laws,  it  Is  not  individual  offenses,  but  abrogation  and 
denial  of  rights,  which  it  denounces,  and  for  which  It  clothes  the  Congress  with  power  to 
provide  a  remedy.  This  abrogation  and  denial  of  rights,  for  which  the  States  alone  were 
or  could  be  responsible,  was  the  great  seminal  and  fundamental  wrong  which  was  intended 
to  be  remedied .  And  the  remedy  to  be  provided  must  neoessarlly  be  predicated  upon  that 
wrong.  It  must  assume  that  In  the  cases  provided  for,  the  evil  or  wrong  actually  com 
mitted  rests  upon  some  State  law  or  State  authority  for  its  excuse  and  perpetration. 

Of  coarse  these  remarks  do  not  apply  to  those  cases  in  which  Congress  is  clothed  with 
direct  and  plenary  powers  of  legislation  ovw  the  whole  subject,  accompanied  with  an  ex- 
press or  implied  denial  of  such  power  to  the  States,  as  in  the  regulation  of  commerce  with 
foreign  nations,  among  the  several  States,  and  with  the  Indian  tribes,  the  coining  of 
nonoy,  tlie  establishment  of  post-ofBces  and  post-roculs.  the  declaring  of  war,  etc.  In 
these  canes  Congress  has  power  to  pews  laws  for  regulating  the  subjects  specified  In  every 
detaO,  and  the  conduct  and  transactions  of  individuals  in  respect  thereof.  But  where  a 
subject  ia  not  submitted  to  the  general  legislative  power  of  Congress,  but  is  only  submitted 
thereto  for  the  purpose  of  rendering  effective  some  prohibition  against  particular  State 
IftJBlatlnn  or  State  action  in  reference  to  that  subject,  the  power  given  is  limited  by  its 
object,  and  any  legislation  by  Congress  in  the  matter  must  necessarily  be  corrective  in  its 
<ciiaracter.  adapted  to  counteract  and  redress  the  operation  of  such  prohibited  State  laws 
or  proceedings  of  States  offices. 

If  the  principle  of  Interpretation  whldi  we  have  laid  down  are  correct,  as  we  deem  them 
to  be  (and  they  are  In  'accord  with  the  principles  laid  down  in  the  cases  before  referred  to, 
as  well  as  in  the  recent  ease  of  United  StaUn  v.  HarrtM,  decided  at  the  last  term  of  this 
•court),  it  is  clear  that  the  law  in  question  cannot  be  sustained  by  any  grant  of  legislative 
power  made  to  Congress  by  the  fourteenth  amendment.  That  amendment  prohibits  the 
States  from  denying  to  any  person  the  equal  protection  of  the  laws,  and  declares  that 
Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the  provisions  of  the 
amendment.  The  law  in  question,  without  any  reference  to  adverse  State  legislation  oa 
the  subject,  dectarea  that  all  persons  shall  be  entitled  to  equal  aeoommodatloQS  aad 
privileges  of  iniis,  pidiUe  conveyances,  and  places  of  public  amusement,  and  imposes  a 
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penalty  npoo  any  ladiTMual  who  shall  deny  to  any  citisens  sudi  equal  aooomraodatioBa 
and  priTilefce«>  Thla  ii  not  oorreotfve  legislation,  It  is  primary  and  direct ;  it  takes  im- 
mediate and  absolote  possession  of  the  subject  of  tlieriflrht  of  admission  to  inns,  public 
conveyances,  and  places  of  amusement.  It  supersedes  and  displaces  State  legislation  on  the 
same  sul^Ject,  or  only  sUows  it  permissive  force.  It  ignores  such  legislation,  and  assumes 
that  the  matter  is  one  that  belongs  to  the  domain  of  national  regulation.  Whether  It 
would  not  have  been  a  more  effective  protection  of  the  rights  of  cltisens  to  have  clothed 
Congress  with  plenary  power  over  the  wh<^  subject,  is  not  now  the  question .  "What  we 
have  to  decide  is,  whether  such  plenary  power  has  heen  conferred  upon  Congress  by  the 
fourteenth  amendment ;  and  in  our  Judgment,  it  has  not. 

We  have  discussed  the  question  presented  by  the  law  on  the  assumption  that  a  right 
io  enjoy  equal  accommodations  and  privileges  in  all  inns,  public  conveyances,  and 
places  of  public  amusement,  is  one  of  the  essential  rights  of  the  citizen  which  ho  State 
esn  abridge  or  interfere  with.  Whether  it  is  such  a  right  or  not,  is  a  different  question, 
which  in  the  view  we  have  taken  of  the  validity  of  the  law  on  the  ground  already  stated, 
it  is  not  necessary  to  examine. 

We  have  also  discussed  the  validity  of  the  law  in  reference  to  cases  arising  in  the 
States  only ;  and  not  in  reference  to  cases  arising  in  the  territories  or  the  District  of 
Columbia,  which  are  subject  to  the  plenary  legislation  of  Congress  in  every  branch  of 
mnnioipsl  regulation.  Whether  the  law  would  be  a  valid  one  as  applied  to  the  terri- 
tories end  the  District  is  not  a  question  for  consideration  in  the  esses  before  us;  they 
all  being  cases  arising  within  the  limits  of  States.  And  whether  Congress,  in  the  exer- 
cise of  its  power  to  regulate  commerce  amongst  the  several  States,  might  or  might  not 
pass  a  law  regulating  rights  in  public  conveyances  passing  from  one  State  to  another, 
is  also  a  question  which  is  not  now  before  us,  as  the  sections  in  question  are  not  con- 
ceived in  any  such  view. 

But  the  power  of  Congress  to  adopt  direct  and  primary,  as  distinguished  from  cor- 
rective legislation  on  the  subject  in  hand,  is  sought,  in  the  second  place,  from  the 
thirteenth  amendment,  which  abolishes  slavery.  This  amendment  declares  "that 
neither  slavery,  nor  involuntary  servitude,  except  as  a  punishment  for  erime,  whereof 
the  party  shall  have  been  duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction ;  **  and  it  gives  Congress  power  to  enforce  the  amend- 
ment by  sppropriste  legislation. 

This  amendment,  as  well  ss  the  fourteenth,  is  undoubtedly  self -executing  without 
any  ancillary  legislation,  so  far  as  its  terms  are  applicable  to  any  existing  state  of  cir- 
cumstances. By  its  own  unsided  force  and  effect  it  abolished  sisvery,  and  established 
imiverssl  freedom.  Still  legislstion  may  be  necessary  and  proper  to  meet  all  the  various 
oases  and  circumstances  to  be  affected  by  it,  and  to  prescribe  proper  modes  of  redreasi 
for  its  violation  in  letter  or  spirit  And  such  legislation  may  be  primary  and  direct  in 
its  chsrscter;  for  the  amendment  is  not  a  mere  prohibition  of  State  laws  establishing  or 
upholding  sisvery,  but  an  absolute  declaration  that  slavery  or  voluntary  servitude  shall 
not  exist  in  any  part  of  the  United  States. 

It  is  true  thst  slavery  cannot  exist  without  law,  any  more  than  property  in  lands  and 
goods  can  exist  without  law,  and  therefore  the  thirteenth  amendment  may  be  regarded 
as  nullifying  all  State  laws  which  establish  or  uphold  slavery.  But  it  has  a  reflex 
character,  also  establishing  snd  decreeing  universal  civil  and  political  freedom  through- 
out the  United  States;  and  it  is  assumed,  that  the  power  vested  in  Congress  to  en  foroe- 
the  article  by  appropriate  legislstion  clothes  Congress  with  power  to  pass  all  lawtf 
necessary  and  proper  for  abolishing  all  badges  snd  incidents  of  sisvery  in  ihe  United 
States;  and  upon  this  assumption  it  is  claimed,  thst  thisissufficient  suthority  for 
declaring  by  law  that  all  persons  shall  have  equal  accommodations  and  privileges  in  sU 
inbs,  public  conveyances,  and  places  of  public  amusement,  the  argvipent  being,  that 
tKe  denial  of  such  equal  accommodations  and  privileges  is  in.iiitsclf  a  snWction  tO' 
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a  ipeeica  of  aerritude  within  the  meaning  of  the  amendment.  Conceding  the  major 
proposition  to  be  tme,  that  Congress  has  a  right  to  enact  all  necessarj  and  proper  laws 
for  the  obliteration  and  prcTention  of  slarery  with  all  its  badges  and  incidents,  is  the 
minor  propositien  also  true,  that  the  denial  to  anj  person  of  admission  to  the  accom- 
modations and  privileges  of  an  inn,  a  public  conrejanoe,  or  a  theatre,  does  subject  that 
person  to  way  form  ot  senritude,  or  t^nd  to  fasten  upon  him  any  badge  of  slsTery  ?  If 
it  does  not,  then  power  to  pass  the  law  is  not  found  in  the  thirteenth  amendment. 

In  a  rery  able  and  learned  presentation  of  the  cognate  question  as  to  the  extent  of 
the  rights,  privileges  and  immunities  of  citizens  which  cannot  rightfully  be  abridged  by 
State  law»  under  the  fourteenth  amendment,  made  in  a  former  case,  s  long  list  of 
burdens  and  disabilities  of  a  servile  character,  incident  to  feudal  vassalage  in  France, 
and  which  were  abolished  by  the  decrees  of  the  national  assembly,  was  presented  for 
the  purpose  of  showing  that  all  inequalities  and  observances  exacted  by  one  man  from 
another  were  servitudes,  or  badges  of  slavery,  which  a  great  nation,  in  its  effort  to  es- 
^blish  universal  liberty,  made  haste  to  wipe  out  and  destroy.  But  these  were  servi- 
tudes imposed  by  the  old  law,  or  by  long  custom  which  had  the  force  of  law,  and  ex- 
acted bj  one  man  from  another  without  the  latter's  consent.  Should  any  such  servi- 
tudes be  imposed  by  a  State  law,  there  can  be  no  doubt  that  the  law  would  be  repug. 
nsot  to  the  fourteenth,  no  less  than  to  the  thirteenth  amendment ;  nor  any  greater 
doubt  that  Congress  has  adequate  power  to  forbid  any  such  servitude  from  being 
exacted. 

But  18  there  any  similarity  between  such  servitudes  and  a  denial  by  the  owner  of  an 
inn,  a  public  conveyance,  or  a  theatre,  of  its  accommodations  and  privileges  to  an 
indiridnal,  even,  though  the  denial  be  founded  on  the  race  or  color  of  that  individual  ? 
Where  does  any  slavery  or  servitnde,  or  badge  of  either,  arise  from  such  an  act  of 
denial  f  Whether  it  might  not  be  a  denial  of  a  right,  which  if  sanctioned  by  the  State 
law  would  be  obnoxious  to  the  prohibitions  of  the  fourteenth  amendment,  is  another 
(|ue8tion.     But  what  has  it  to  do  with  the  question  of  slavery  ? 

It  may  be  that  by  the  black  code  (aa  it  was  oalled),  in  the  times  when  slavery  pre- 
vailed, the  proprietors  of  inns  and  public  conveyances  were  forbidden  to  receive  persons 
of  the  African  race,  because  it  might  assist  slaves  to  escape  from  the  control  of  their 
masters.  This  was  merely  a  means  of  preventing  such  escapes,  and  was  no  part  of  the 
servitude  itself.  A  law  of  that  kind  could  not  have  any  such  object  now,  however  justly 
it  might  be  deemed  an  invasion  of  the  party's  legal  right  as  a  citisen,  and  amenable  to 
the  prohibitions  of  the  fourteenth  amendment. 

The  long  existence  of  African  slavery  in  this  country  gave  us  very  distinct  notions  of 
what  it  was,  and  what  were  its  neoessary  incidents.  Compulsory  service  of  the  slave 
for  the  benefit  of  the  master,  restraint  of  his  movements  except  by  the  master's  will^ 
dissbility  to  hold  property,  to  make  contracts,  to  have  a  standing  in  court,  to  be  a  wit- 
ness against  •  white  person,  and  such  like  burdens  and  incapacities  were  the  inseparable 
inoidenta  of  the  institution.  Severer  punishments  for  crimes  were  imposed  on  the 
slave  than  on  free  persons  guilty  of  the  same  offenses.  Congress,  as  we  have  seen,  by 
the  Civil  Rights  Bill  of  1866,  passed  in  view  of  the  thirteenth  amendment,  before  the 
fourteenth  was  adopted,  undertook  to  wipe  out  these  burdens  and  disabilities,  the 
necessary  incidents  of  slavery,  constituting  its  substance  and  visible  form ;  and  to  se- 
cure to  all  eitisens  of  every  race  and  color,  and  without  regard  to  previous  servitude, 
those  fundamental  rights  which  are  the  essence  of  civil  freedom,  namely,  the  same 
right  to  make  and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
inherit,  purchase,  lease,  sell  and  convey  property,  as  is  enjoyed  by  white  citizens. 
Whether  this  legislation  ^as  fully  authorised  by  the  thirteenth  amendment  alone, 
without  the  support  which  it  afterward  received  from  the  fourteenth  amendment,  after 
the  adoption  of  which  it  was  re-enaoted  with  some  additions,  it  is  not  necessary  to  io. 
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quire.  It  18  referred  to  for  the  purpose  of  showing  th»t  iit  the  time  (in  1866)  Congress 
did  not  sssume,  ander  the  Authority  given  by  the  thirteenth  unendmentt  to  adjust 
what  maj  be  called  the  socuU  rights  of  men  and  races  in  the  community ;  but  only  to 
declare  and  Tindtoate  those  fundamental  rights  which  appertain  to  the  eaaenoe  of 
citiieoship,  and  the  enjoyment  or  depriTatton  of  which  constitutes  the  essential  dis> 
tinction  between  freedom  and  slaTCiy. 

We  must  not  forget  that  the  proTinee  and  scope  of  the  thirteenth  and  fourteenth 
amendments  are  different;  the  former  simply  abolished  slsTery ;  the  latter  prohibited 
the  States  from  abridging  the  pririleges  or  immunities  of  citiiens  of  the  United  States, 
from  depriring  them  of  life,  liberty,  or  property  without  due  process  of  law,  and  from 
denying  to  auy  the  equal  protection  of  the  laws.  The  amendments  are  different^  and 
the  powers  of  Congress  under  them  are  different.  What  Congress  has  power  to  do  under 
cue,  it  may  not  hsTC  power  to  do  under  the  other.  Under  the  thirteenth  amendment, 
it  has  only  to  do  with  slsTery  and  its  antecedent*.  Under  the  fourteenth  amendment, 
it  has  power  to  counteract  and  render  nugatory  all  State  laws  and  proceedings  which 
have  the  effect  to  abridge  any  of  the  priTileges  or  immonities  of  citisens  of  the  United 
States,  or  to  deprive  them  of  life,  liberty,  or  property  without  due  process  of  law, 
or  to  deny  to  any  of  them  the  equal  protection  of  the  laws.  Under  the  thirteenth 
amendment,  the  legislation,  so  far  as  necessary  or  proper  to  eradicate  all  forms  and  in- 
cidents of  slavery  and  involuntary  servitude,  may  be  direct  and  primary,  operating 
npon  the  acts  of  individuals,  whether  sanctioned  by  State  legislation  or  not ;  under  the 
fourteenth,  as  we  have  already  shown,  it  must  necessarily  be,  and  can  only  be,  cor- 
rective  in  its  character,  addressed  to  counteract  and  afford  relief  against  State  regnla- 
tious  or  proceedings. 

The  only  question  under  the  present  head  therefore  is,  whether  the  refusal  to  any 
persons  of  the  accommodations  of  an  inn,  or  a  public  conveyance,  or  a  place  of  public 
amusement,  by  an  individual,  and  without  any  sanction  or  support  from  any  State  law 
or  regulation,  does  inflict  upon  such  persons  any  manner  of  servitude,  or  form  of 
alavery,  as  those  terms  are  understood  in  this  country?  Many  wrongs  may  be  obnox- 
ious to  the  prohibitions  of  the  fourteenth  amendment  which  are  not,  in  any  just  sense, 
incidents  or  elements  of  slavery.  Such,  for  example,  would  be  the  taking  of  private 
property  without  due  process  of  law ;  or  allowing  persons  who  have  committed  certain 
crimes  (horse  stealing,  for  example)  to  be  seised  and  hung  by  iht  pattteftmiiaitu  with- 
out regular  trial ;  or  denying  to  any  person,  or  class  of  persons,  the  right  to  pursue  any 
peaceful  avocations  allowed  to  others.  What  is  called  class  legislation  would  belong 
to  this  category,  and  would  be  obnoxious  to  the  prohibitions  of  the  fourteenth  amend- 
ment, but  would  not  necessarily  be  so  to  the  thirteenth,  when  not  involving  the  idea 
of  any  subjection  of  one  man  to  another.  The  thirteenth  amendment  has  respect,  not 
to  distinctions  of  race,  or  class,  or  color,  but  to  slavery.  The  fourteenth  amendment 
extends  its  protection  to  races  and  classes,  and  prohibits  any  State  legislation  which 
has  the  effect  of  denying  to  any  race  or  daaa,  or  to  any  individual,  the  equal  protection 
of  the  laws. 

Now  conceding  for  the  sake  of  the  argument  that  the  admission  to  an  inn,  a  public 
conveyance,  or  a  place  of  public  amusement,  on  equal  terms  with  all  other  citisens,  is 
the  right  of  every  man  and  all  classes  of  men,  is  it  any  more  than  one  of  those  rights 
which  the  States  by  the  fourteenth  amendment  are  forbidden  to  deny  to  any  person? 
And  is  the  Constitution  violated  until  the  denial  of  the  right  has  some  State  sanction 
or  authority  ?  Can  the  act  of  a  mere  individual,  the  owner  of  the  inn,  the  public  con- 
veyance or  place  of  amusement,  refusing  the  accommodation,  be  justly  regarded  as  im- 
posing any  badge  of  slarery  or  servitude  upon  the  applicant,  or  only  as  inflicting  sn 
ordinary  civil  injury,  property  cognisable  by  the  laws  of  the  State,  and  presumaMy 
iinhject  to  redress  by  those  laws  until  the  contrary  appears? 
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After  giTiBg  to  these  qaeitionsall  the  consideration  which  their  importanco  demands, 
we  are  forced  to  the  conclusion  that  such  an  act  of  refusal  has  nothing  to  do  with 
slareiy  or  iiiTolantary  senritode,  and  that  if  it  is  violatire  of  any  right  of  the  party,  his 
redress  ia  to  be  sought  under  the  laws  of  the  State;  or  if  those  laws  are  adrerse  to  his 
rights  sad  do  not  protect  him,  his  remedy  will  be  found  in  the  correotiTe  legislation 
which  Congress  has  adopted,  or  may  adopts  for  counteracting  the  effect  of  State  laws, 
or  State  action,  prohibited  by  the  fourteenth  amendment.  It  would  be  running  the 
slarery  argument  into  the  ground  to  make  it  apply  to  erery  act  of  discrimination  which 
a  person  may  see  fit  to  make  as  to  the  guests  he  will  entertain,  or  as  to  the  people  he 
will  take  into  his  ooaoh  or  cab  or  car,  or  admit  to  his  concert  or  theatre^  or  deal  with  m 
other  matters  of  intercourse  or  business.  Innkeepers  and  public  carriers,  by  the  laws 
of  all  «he  States,  so  far  as  we  are  aware,  are  bound,  to  the  extent  of  their  facilities,,  to 
furnish  proper  accommodation  to  all  unobjectionable  persons  who  in  good  faith  apply 
for  them.  If  the  laws  themselves  make  any  unjust  discrimination,  amendable  to  the 
prohibitions  of  the  fourteenth  amendment,  Congress  has  full  power  to  afford  a 
remedy  under  that  amendment  and  in  accordance  with  it. 

When  a  man  has  emerged  from  slarery,  and  by  the  aid  of  beneficent  legislation  has 
shaken  off  the  inseparable  concomitants  of  that  state,  there  must  be  some  stage  in  the 
progress  of  his  eleration  when  he  takes  the  rank  of  mere  citizen,  and  ceases  to  be 
the  special  f  arorite  of  the  laws,  and  when  his  rights  as  a  citizen,  or  a  man,  are  to  be 
protected  in  the  ordinary  modes  by  which  other  men's  rights  are  protected.  There 
were  thousands  of  free  colored  people  in  this  country  before  the  abolition  of  slaTsiy, 
enjoying  all  the  essential  rights  of  life,  liberty  and  property  the  same  as  white  citizens ; 
yet  no  one,  at  that  time  thought  that  it  was  any  invasion  of  their  personal  status  as 
freemen  because  they  were  not  admitted  to  all  the  privileges  enjoyed  by  white  eitizens 
or  beeaose  tbey  were  subjected  to  discriminations  in  the  enjoyment  of  accommoda- 
tions in  inns,  public  conveyances  and  places  of  amusement.  Here  discriminations  on 
aeoonnt  of  race  or  color  were  not  regarded  as  badges  of  slavery.  If  since  that  time 
the  enjoyment  of  equal  rights  in  all  these  respects  has  become  established  by  consti- 
tutional enactment,  it  is  not  by  force  of  the  thirteenth  amendment  (which  merely 
abolishes  slavery),  but  by  force  of  the  fourteenth  and  fifteenth  amendments. 

On  the  whole  we  are  of  opinion,  that  no  countenance  of  authority  for  the  passage  of 
the  law  in  question  can  be  found  in  either  the  thirt^nth  or  fourteenth  amendment  of 
the  Constitution ;  and  no  other  ground  of  authority  for  its  passage  being  suggested,  it 
must  necessarily  be  declared  void,  at  least  so  far  as  its  operation  in  the  several  States 
is  concerned. 

This  ocndusion  disposes  of  the  cases  now  under  consideration.  In  the  cases  of 
andUdStattir.  Mickasl  ^OH,  uid  of  JHekard  A,  iSoMiMon  and  lVif$r,  Ths  Mmnpkit 
and  Charlitton  B,  Oo,,  the  judgment  must  be  affirmed.  In  the  other  cases,  the  answer 
to  be  given  will  be  that  the  first  and  second  sections  of  the  act  of  Congress  of  March  1, 
1875,  entitled  "An  act  to  protect  all  citizens  in  their  civil  and  legal  rights,"  are  nnooBr 
stitutional  and  void,  and  that  judgment  should  be  rendered  apon  the  Mrenl  indie^ 
Bents  in  those  eases  aoeordin^y .    And  it  ia  to  ordned. 

Bammjlm,  J.,  disMoled. 
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SiOTOBy  110.,  Ohsibt  Pbotbstaht  Bpisoopal  Ohuboh  t.  Mahk. 

(8iN.T.488J 
Mortgage  — faroeUmire — igfdet  on 


The  plaintUBi  ooiiTeyed  a  lot»  mortgAged  to  M.,  reMrring  an  eaaoment  for  light 
and  air  of  tlieir  adjacent  charch,  M.  aiwnTning  tlie  mortgage.  M.  conTej<ed 
the  premiflOB,  subject  to  the  mortgage,  to  a  third  penon,  who  did  not  aasome 
the  mortgage.  On  foredosore  M.'s  grantee  parehaaed  the  premiaea. 
JEMd,  tliat  the  porchaaer  got  abaolute  title,  aninenmbered  bj  the  eaaement. 

ACTION  to  preyent  obstraction  of  an  easement   The  head'-note 
states  the  facts.     The  plaintifl  had  jadgment  below. 

.    S.  C.  Boardman,  for  appellant 

Wheeler  H.  Peckkam,  for  respondent 

t*iKCH,  J.  It  is  conceded  that  a  purchase  under  the  foreclosure 
of  the  Bell  mortgage  would  have  given  to  a  stranger  to  the  title  an 
ownership  discharged  of  the  plaintiff's  easement.  That  the  same 
result  attends  the  purchase  by  Mrs.  Mack,  notwithstanding  her 
relation  to  the  property,  follows  from  the  reason  upon  which  the  con- 
ceded rule  is  founded.  The  statute  proyides  that  the  deed  given  in 
pursuance  of  a  sale  on  foreclosure  shall  vest  in  the  purchaser 
**  the  same  estate  (and  no  other  or  greater)  that  would  have  vested 
in  the  mortgagee  if  the  equity  of  redemption  had  been  foreclosed/' 
and  further  declares  that  such  deeds  shall  be  as  valid  as  if  executed 
by  the  mortgagor  and  mortgagee.  The  construction  to  be  put  upon 
these  two  provisions  was  early  settled  in  this  court.  Brainofrd  v. 
Oooper,  10  N.  Y.  858  ;  Packer  v.  Rock,  k  Syracuse  R.  R.  Co,,  17  id. 
287.  In  the  last  of  these  cases  it  was  said  that  where  legal  title  is 
concerned,  a  mortgage,  which  for  many  other  purposes  is  a  mere 
chose  in  action,  is  a  conveyance  of  the  land  ;  that  the  interest  re- 
maining in  the  mortgagor  is  an  equity,  and  that  the  foreclosure 
cuts  off  and  extinguishes  that  equity,  and  leaves  the  title  conveyed 
by  the  mortgage.  It  was  added  that  such  was  precisely  the  effect 
of  a  strict  foreclosure,  and  that  in  construing  the  statute  its  two 
dauses  were  to  be  read  in  harmony.  It  was  therefore  decided  that 
when  the  act  says  the  master's  deed  ''shall  have  the  same  validity 
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as  if  executed  by  the  mortgagor,  it  is  not  to  be  taken  that  the  pur- 
chaser is  to  be  considered  as  holding  under  the  mortgagor  by  title 
subsequent  to  the  mortgage  in  a  sense  which  would  subject  him  to 
the  effect  of  the  mortgagor's  acts  intermediate  the  mortgage  and 
the  foreclosure."  While  it  is  clearly  the  modem  doctrine  that  the 
mortgagee  has  by  virtue  of  his  mortgage  no  estate  in  or  title  to  the 
land,  or  the  right  of  possession  before  or  after  the  mortgage  debt 
becomes  due  {Ten  Eych  y.  Oraig,  62  N.  Y.  421),  and  only  acquires 
such  title  by  purchase  upon  the  foreclosure  sale,  yet  the  character 
and  extent  of  his  title  so  acquired  is  described  in  the  statute  by  a 
reference  to  the  old  rule  and  the  old  practice,  when  the  mortgagor's 
right  could  be  fitly  termed  an  equity  of  redemption  which  could  be 
foreclosed,  leaving  an  absolute  estate  in  the  mortgagee.  The  effect 
of  the  foreclosure  deed  therefore  as  determined  by  the  statute,  is 
to  vest  in  the  purchaser  the  entire  interest  and  estate  of  mortgagor 
and  mortgagee  as  it  existed  at  the  date  of  the  mortgage,  and  unaf- 
fected by  the  subsequent  incumbrances  and  conveyances  of  the 
mortgagor.  And  thus  while  the  plaintiff  corporation  held  title  to 
the  Mack  lot,  they  held  it  subject  to  the  Bell  mortgage  and  to  the 
absolute  title  into  which  that  mortgage  might  ripen  by  a  foreclosure 
and  sale.  When  they  sold  to  Mack,  reserving  an  easement  in  the 
lot  for  light  and  air  to  their  adjoining  windows,  they  held  their 
easement,  and  Mack  held  his  ownership,  still  subject  to  the  Bell' 
mortgage  and  the  absolute  title  into  which  it  might  be  turned. 
Mack  had  assumed  the  payment  of  the  Bell  mortgage,  but  conveyed ' 
through  a  third  person  to  his  wife,  subject  to  that  mortgage,  but 
without  any  liability  for  its  payment  assumed  by  her.  Upon  its 
foreclosure  she  became  the  purchaser  and  took  the  deed.  That 
vested  in  her,  under  the  statute  provision,  the  title  of  the  mortgagor 
and  mortgagee  unaffected  by  the  intermediate  acts  of  the  mortgagor 
and  those  succeeding  to  his  interest,  unless  there  be  something  in 
her  position  which  subjects  her  to  a  different  rule. 

The  statute  allowed  her  to  be  a  purchaser,  and  in  determining  the 
effect  of  the  foreclosure  deed  its  terms  draw  no  distinction  among 
purchasers.  It  does  not  discriminate.  Whoever  may  lawfully  pur- 
chase becomes  the  purchaser  whose  title  is  described  and  determined, 
and  we  have  no  warrant  in  the  facts  to  take  Mrs.  Mack  out  of  the 
statutory  protection. 

The  argument  of  the  (General  Term,  and  of  the  learned  counsel 
for  the  respondent  on  this  appeal  were  both  aimed  at  the  result  of 
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conyerting  her  purchase  into  a  mere  payment  and  discharge  of  the 
mortgage  lien,  and  her  deed  into  a  release  of  the  incumbrance. 
The  General  Term  reached  the  result  by  a  disregard  of  the  first 
clause  of  the  statute  declaring  the  effect  of  the  deed,  and  what  seems 
to  us  a  misinterpretation  of  the  second  clause.  In  brief  the  rea- 
soning was  that  the  deed  was  to  be  equivalent  to*on6  made  by  the 
mortgagor  and  mortgagee ;  that  the  mortgagor  had  already  con- 
yeyed  and  his  title,  incumbered  by  an  after-constituted  easement, 
had  reached  Mrs.  Mack ;  that  she  could  not  be  said  to  purchase 
what  she  already  had  ;  that  so  her  deed  was  only  equivalent  to  one 
made  by  the  mortgagee,  and  he  having  no  title,  but  merely  a  lien 
the  foreclosure  deed  operated  only  as  a  release  to  Mrs.  Mack,  how- 
ever it  might  operate  as  to  a  stranger.  We  deem  this  reasoning  de- 
fective in  two  respects.  It  construes  the  statute  to  transfer  the 
mortgagor's  title  as  it  stood,  not  at  the  date  of  his  mortgage,  but 
burdened  with  its  after-incumbrances  and  limitations,  imposed  by 
him  or  his  grantees ;  and  it  assumes  what  is  not  true,  that  Mrs. 
Mack  already  had  the  entire  title  of  the  mortgagor,  and  so  could 
take  nothing  from  him,  but  only  the  right  of  the  mortgagee.  The 
mortgagor  had  the  absolute  title  incumbered  only  by  the  mortgage. 
That  title  he  transferred  to  the  church,  but  when  the  latter  con- 
veyed  to  Mack  it  reserved  an  easement  or  servitude,  and  so  parted 
with  less  than  it  received  from  the  mortgagor.  This  title  Mrs.  Mack 
took  and  therefore  did  not  get  the  entire  interest  which  the  mort- 
gagor himself  had.  There  was  something  which  she  had  not  got ; 
which  by  a  foreclosure  of  the  Bell  mortgage  would  pass  ;  and  which 
it  was  possible  for  her  to  purchase, 

A  further  ground  is  stated  which  is  based  upon  a  theory  that 
Mrs.  Mack  by  virtue  of  her  ownership  of  the  lot  came  under  some 
obligation  to  pay  off  the  mortgage,  and  so  could  not  in  equity  assert 
a  title  founded  upon  a  breach  of  that  obligation.  Gases  are  cited 
in  other  States  which  hold  that  the  mortgagor  owes  to  his  mort- 
gagee the  duty  of  paying  taxes  upon  the  land,  and  cannot,  by  neg- 
lecting their  payment  and  causing  a  sale  and  then  becoming  a  pur- 
chaser, cut  off  the  lien  of  the  mortgagee.  If  the  purchase  had  been 
made  by  Mr.  Mack,  who  had  assumed  the  payment  of  the  mortgage, 
the  question  would  have  arisen.  But  Mrs.  Mack  owed  no  duty  of 
payment  either  to  the  mortgagee  or  to  the  plaintiff.  She  assumed 
no  such  obligation.  She  violated  no  duty  and  incurred  no  personal 
liability  by  omitting  to  pay  off  the  incumbrance.      It  was  her  right 
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and  privilege  not  to  do  so^  and  in  the  omission  she  did  no  wrong  of 
which  either  party  could  lawfully  complain.  She  had  the  right  to 
leave  the  mortgagee  to  his  remedy,  and  when  he  asserted  it,  the  law 
aOowed  her  to  become  the  purchaser,  and  made  no  distinction  be- 
tween her  rights  and  those  of  a  stranger  to  the  title. 

It  was  urged  thftt  this  view  of  the  case  left  the  plaintiff  without 
any  power  to  save  its  easement,  since  on  the  sale  Mrs.  Mack  could 
safely  outbid  all  others  and  beyond  the  mortgage  debt.  But  the 
plaintiff  should  not  have  waited  until  the  sale.  When  brought  in- 
to court  as  a  defendant,  and  certain  to  be  bound  by  the  decree,  it 
should  have  sought  to  modify  the  decree,  and  showing  the  peril  of 
its  easement  and  offering  to  bid  the  full  amount  of  the  mortgage 
debt  and  costs  upon  a  sale  subject  to  the  servitude,  it  should  have 
asked  that  the  sale  be  so  made.  The  mortgagee  could  not  object, 
since  his  debt  would  be  paid  in  full  and  he  had  no  greater  right ; 
and  Mrs.  Mack  could  have  asserted  no  equity  to  have  the  sale  90 
made  as  to  free  her  from  the  easement.  But  when  no  limitation  or 
condition  is  imposed  by  the  decree,  and  no  duty  of  pajrment  rests  on 
the  purchaser,  the  statute  determines  the  estate  which  passes  by 
the  foreclosure  deed. 

The  judgment  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs. 

Judgment  accordingly. 

AUooncur. 


TSKKBT  V.    BbBQHB. 
(»V,Y.  OBI) 

AUcrney  and  otterU  —  whatjwtifiei  atiamei^i  abtmdanmcni  ifftwU. 

When  the  client  employs  eonnsel  with  whom  his  attorney  cannot  cordially 
co-operate,  the  attorney  may  withdraw  from  the  salt,  and  recover  for  his 
■erricee  already  rendered. 

ACTION  for  legal  services.     The  opinion  states  the  facts.      Tha 
plaintiff  had  judgment  below. 

Seait  Lord^  for  appellant ' 
John  LindUyy  for  respondent. 
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Eabl,  J.  This  action  was  commenced  to  recover  for  legal  services 
rendered  by  the  plaintiff  to  the  defendant,  as  attorney  in  the  pro- 
ceedings of  the  Surrogate  Court  of  the  city  of  New  York,  in 
reference  to  the  probate  of  the  will  of  the  late  Cornelius  Vanderbilt 
who  was  the  father  of  the  defendant.  In  her  answer  she  alleged 
that  the  plaintiff  was  retained  under  a  special  agreement,  by  which 
he  was  to  receive  for  his  services  whatever  sum  she  saw  fit  to  give 
him  ;  that  he  was  to  act  as  her  attorney  until  the  termination  of 
the  proceedings  ;  that  he  violated  his  agreement  by  abandoning  the 
proceedings  and  refusing  to  act  as  her  attorney  therein  long  before 
the  same  were  terminated,  without  any  lawful  or  sufficient  reason 
therefor  and  against  her  wishes  and  remonstrances,  and  that  he  thus 
violated  his  agreement. 

The  cause  was  referred  to  a  referee  who  found  among  other 
matters  of  fact,  that  the  plaintiff  was  first  retained  February  24, 

1877,  and  filed  and  prosecuted  objections  to  the  probate  of  Mr. 
Vanderbilt's  will,  which  had  been  already  propounded  for  but  not 
admitted  to  probate,  and  that  it  was  then  understood  and  agreed 
between  him  and  the  defendant  that  he  should  receive,  as  compen- 
sation for  his  services  in  that  employment,  whatever  sum  she  should 
think  proper  to  pay ;  that  the  objections  which  were  thus  filed  on 
her  behalf  against  the  probate  were  withdrawn  on  or  about  March 
13,  1877,  with  her  consent,  and  a  decree  was  duly  entered  on  that 
day  admitting  the  will  to  probate  ;  that  on  or  about  May  12,  1877, 
she,  having  determined  to  renew  her  contest  against  the  will,  em- 
ployed the  plaintiff  for  the  further  and  different  purpose  of  filing 
allegations  with  the  surrogate  for  the  purpose  of  having  the  probate 
thereof  revoked  ;  that  although  this  new  proceeding  was  in  fact 
only  a  revival  of  the  former  one,  and  was  in  a  great  measure  so 
dealt  with  by  the  parties  to  this  action,  yet  it  was  technically  a 
different  proceeding,  and  that  it  did  not  appear  that  the  plaintiff 
in  any  way  consented  to  carry  it  on  upon  the  basis  of  the  previous 
arrangement  by  which  his  compensation  was  to  be  left  to  her  dis- 
cretion ;  that  the  services  enumerated  in  the  plaintiff's  bill  of  par- 
ticulars were  rendered  under  two  retainers,  all  those  rendered  prior 
to  March  14,  1877,  being  under  the  first  retainer,  and  all  subsequent 
to  that  date  under  the  second  ;  that  on  or  about  September  21, 

1878,  the  plaintiff  voluntarily  and  against  the  wishes  and  protests 
of  the  defendant,  withdrew  from  the  case,  and  tendered  and  de- 
livered to  her  a  blank  consent  for  the  substitution  of  another  attor- 
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ney  in  his  place,  which  subfititution  was  subsequently  made,  but 
«iill  under  her  protest  and  without  any  waiver  of  her  objection  to 
his  course  ;  that  his  reason  for  withdrawing  was  that  a  gentleman 
had  been  introduced  into  the  case  as  counsel  without  his  knowledge 
or  approval,  against  whom  he  had  personal  and  professional  objec- 
tions and  with  whom  he  was  unwilling  to  be  associated ;  and  the 
referee  found,  as  a  conclusion  of  law,  that  under  the  circumstances 
detailed  in  the  evidence,  the  plaintiff  had  reasonable  cause  for  with- 
drawing from  the  litigation  in  question  at  the  time  he  did  so  with- 
draw, and  that  he  was  entitled  to  recover. 

While  there  is  great  conflict  in  the  evidence  upon  the  material 
questions  of  fact  litigated,  yet  we  think  there  was  some  evidence  to 
sustain  the  findings  of  the  referee.  When  the  plaintiff  was 
first  retained,  he  was  employed  to  file  objections  to,  and  oppose 
the  probate  of  the  will,  and  it  does  not  appear  that  any  other 
proceedings  were  then  contemplated  by  either  party.  Under 
that  retainer,  he  rendered  some  services.  The  opposition  to  the 
probate  of  the  will  was  subsequently  abandoned  by  the  consent  of 
the  defendant,  and  a  decree  was  entered  admitting  the  will  to  pro- 
bate; and  the  services  of  the  plaintiff,  under  that  retainer,  then 
terminated.  It  does  not  appear  that  at  the  time  the  will  was  thus 
admitted  to  probate  it  was  in  the  contemplation  of  either  party 
that  there  should  be  a  further  contest  in  reference  thereto.  Nearly 
two  months  thereafter,  the  defendant  concluded  to  renew  her  con- 
test against  the  will  and  to  have  proceedings  instituted  for  the  re- 
vocation of  the  probate  hereof,  and  she  again  sent  for  the  plaintiff 
■and  retained  him  as  her  attorney.  In  the  interview  with  him  at 
that  time  she  used  the  following  language,  as  testified  to  by  him: 
^*  She  told  me  she  had  made  up  her  mind  to  file  allegations  against 
the  will;  that  she  would  like  to  have  me  for  attorney  in  the  case, 
if  I  would  like  to  be  so;  that  Mr.  Lord  and  Mr.  Black  are  going  to 
be  my  counsel,  in  the  case,  and  I  would  like  to  have  you  for  my  at- 
torney, and  you  will  act  under  their  advice  and  direction."  And 
he  agreed  to  accept  and  did  accept  the  retainer.  This  evidence, 
with  other  circumstances  proved  on  the  part  of  the  plaintiff,  author- 
ized the  referee  to  find  a  new  and  general  retainer,  and  that  the 
services  subsequently  rendered  were  not  rendered  upon  the  terms 
of  the  former  agreement  between  the  parties.  Under  the  last  re- 
tainer the  plaintiff  went  on  and  rendered  services,  from  time  to 
iime,  until  on  or  about  September  28,  1878,  when  one  S.  was  em 
Vol.  XLV  — 84 
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ployed  by  the  defendant  as  additional  counsel,  ivithout  the  knowl- 
edge of  the  plaintiff  or  any  consultation  with  him,  and  the  first  the 
plaintiff  knew  of  the  employment  was  when  he  saw  him  in  court 
sitting  beside  the  other  counsel  in  the  case.  The  next  day  he  wrote 
a  letter  to  the  defendant  in  which  he  complained  of  the  introduc* 
tion  of  S.  into  the  case  as  counsel  without  consulting  him,  and  ex- 
pressing his  determination,  on  that  account,  to  withdraw  from  the 
case.  That  letter  led  to  interviews  between  the  plaintiff  and  the 
defendant  and  one  of  her  counsel,  in  which  she  attempted  to  dis- 
suade him  from  his  determination.  But  he  persisted,  informing- 
her  that  he  had  personal  and  professional  objections  to  being  as- 
sociated with  Mr.  S.  in  the  case  and  withdrew  from  the  case. 

The  rule  of  law  undoubtedly  is,  as  claimed  by  the  defendant, 
that  an  attorney  who  is  retained  generally  to  conduct  a  legal  pro- 
ceeding enters  into  an  entire  contract  to  conduct  the  proceeding  to- 
its  termination,  and  that  he  cannot  abandon  the  service  of  his  client 
without  justifiable  cause,  and  reasonable  notice.  This  rule  has 
been  laid  down  in  many  authorities.  Menzies  v.  Bodrigues,  1  Price 
Exch.  9'2;  Stokes  v.  Trumper,  2  E.  &  J.  232;  Oresstoett  v.  Byrouy 
14  Vesey,  272;  Mchotts  v.  Wilson,  2  Dowling(N.  S.),  1032;  Harris 
v.  Osbaurn,  2  C.  &  M.  629;  Whitehead  v.  Lord,  11  Eng.  Law  &  Eq. 
589;  Wadsworth  v.  MarshaU,  2  G.  J.  665;  Davis  v.  Stniihy  48  Vt 
54;  BaihgaU  v.  Haskin,  59  N.  Y.  535;  2  Oreenl.  Ev.,  §  142;  Week& 
Attorneys,  §§  255,  316;  Cordery  Law  of  Solicitors,  62.  If  an  at- 
torney, without  just  cause,  abandons  his  client  before  the  proceed- 
ing for  which  he  was  retained  has  been  conducted  to  its  termination, 
he  forfeits  all  right  to  payment  for  any  services  which  he  has  ren- 
dered. The  contract  being  entire  he  must  perform  it  entirely,  in 
order  to  earn  his  compensation,  and  he  is  in  the  same  position  as 
any  person  who  is  engaged  in  rendering  an  entire  service,  who  must 
show  full  performance  before  he  can  recover  the  stipulated  compen- 
sation. While  the  attorney  is  thus  bound  to  entire  performance, 
and  the  contract  as  to  him  is  treated  as  an  entire  contract,  it  is  a 
singular  feature  of  the  law  that  it  should  not  be  treated  as  an  entire 
contract  upon  the  other  side;  for  it  is  held  that  a  client  may  discharge 
his  attorney,  arbitrarily,  without  any  cause,  at  any  time,  and  be  lia- 
ble to  pay  him  only  for  the  services  which  he  has  rendered  up  to  the 
time  of  his  discharge.  Ogden  v.  Devlin,  45  N.  Y.  Sup.  Ct.  631  ; 
Trust  V.  Repoor,  15  How.  Pr.  570;  Oustme  v.  Stoddard,  23  Hun,  09. 

What  shall  be  a  sufficient  cause  to  justify  an  attorney  in  aban- 
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doning  a  case  in  which  he  has  been  retained  has  not  been  laid  down 
in  any  general  rule,  and  cannot  be.  If  the  client  refuses  to  advance 
money  to  pay  the  ex])enBes  of  the  litigation,  or  if  he  unreasonably 
refuses  to  advance  money  during  the  progress  of  a  long  litigation  to 
his  attorney  to  apply  upon  his  compensation,  sufficient  cause  may 
thus  be  furnished  to  justify  the  attorney  in  withdrawing  from  the 
service  of  his  client.  So  any  conduct  on  the  i>art  of  the  client^ 
during  the  progress  of  the  litigation,  which  would  tend  to  degrade 
or  humiliate  the  attorney,  such  as  attempting  to  sustain  his  case  by 
the  subornation  of  witnesses  or  any  other  unjustifiable  means, 
would  furnish  sufficient  cause.  The  attorney  is  always  interested 
to  know  with  whom  he  is  to  be  associated  in  the  trial  of  a  cause. 
The  counsel  is  supposed  to  be  his  superior,  and  is  usually  employed 
on  account  of  his  superior  ability,  experience,  reputation  or  pro> 
fessional  standing,  and  after  an  attorney  has  engaged  in  a  cause,  it 
would  seem  to  be  quite  proper  that  he  should  be  consulted  as  to  the 
person  who  is  to  bear  the  important  relation  to  him  of  counsel. 
The  client  would  certainly  have  no  right,  against  the  protest  of  tho 
attorney,  to  introduce  as  counsel  in  the  case  a  person  of  bad  char- 
acter, or  of  much  inferior  standing  and  learning — one  not  capable 
of  giving  discreet  or  able  advice.  It'  would  humiliate  an  attorney 
to  sit  down  to  the  trial  of  a  cause,  and  see  his  case  ruined  by  the 
mismanagement  of  counsel. 

The  relations  between  attorney  and  counsel,  too,  are  of  a  delicate 
and  confidential  nature.  They  should  have  faith  in  each  other 
and  their  relations  should  be  such  that  they  can  cordially  co-oper> 
ate.  While  a  client  has  the  undoubted  right  to  employ  any  counsel 
he  chooses,  yet  it  is  fair  and  proper,  and  professional  etiquette  re- 
{Quires,  that  he  should  consult  the  attorney,  and  other  counsel  in 
the  case,  so  that  they  can  withdraw,  if  for  any  reason  they  do  not 
desire  to  be  associated  with  them.  Here  the  plaintiff  was  assured 
when  he  was  retained,  that  Mr.  Lord  and  Mr.  Black  had  been  em- 
ployed as  counsel  in  the  proceedings,  and  that  he  was  to  act  under 
their  advice  and  direction,  and  when  she  employed  Mr.  S.  without 
the  knowledge  or  consent  of  the  plaintiff,  thus  placing  him  in  a 
subordinate  position  to  S.  also,  she  furnished  him  with  a  reasonable 
cause  for  withdrawing  from  the  case. 

We  do  not  think  that  the  rule  that  an  attorney  is  bound  to  an 
entire  contract  should  be  very  rigidly  enforced,  while  the  client  ia 
left,  with  the  right  arbitrarily  to  discharge  him  at  any  time. 
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We  do  not  think  the  plaintiff  waived  his  objection  to  be 
ciated  with  Mr.  S.  by  remaining  in  the  case,  without  objection,  one 
day  after  he  knew  of  S/s  retainer.  He  certainly  was  not  reqaired 
to  rush  out  of  the  court-room  the  moment  he  obserred  his  presence, 
and  thus  abandon  the  case.  He  was  bound  to  give  his  client  rea- 
sonable notice,  and  that  he  did,  on  the  very  next  day  after  he  had 
learned  that  S.  had  been  introduced  into  the  case. 

[Omitting  a  minor  consideration.  J 

The  judgment  should  be  aflirmed. 

JudgmmU  affirmtd. 

All  concur,  except  Ra^pallo  and  AKDunrs,  JJ.,  not  voting. 
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(VSN.T.  80.) 

CtertiM*  —     man^r^M  Htk  "  —  dtlay  aiui  tk^, 

Plaintiir  deliveiad  gooda  to  tlia  defendaat,  a  oomnioa  carrier,  for  tranapoita- 
tion,  at  "  owner's  riak."  There  was  eyidenee  of  negligent  and  unnanal  de- 
lay, and  of  the  theft  of  part  of  the  goods  while  in  the  carrier's  possession. 
The  oonrt  chaiged  that  there  could  he  no  reooTorj  unless  the  loss  wss 
attrihatahle  to  the  delay.    Hdd,  error. 

ACTION  to  recover  value  of  jewelry  delivered  to  defendant  for 
transportation,  and  stolen  in  transit     The  facts  appear  ia 
the  opinion.     The  defendant  had  judgment  below. 

Benf.  Estes,  for  appellants. 

AiMtin  O.  fbx,  for  respondent. 

RuGBR,  G.  J.  When  this  case  was  before  this  court  on  a  fomer 
appeal  (75  N.  Y.  144)  it  did  not  affirmatively  appear  that  for  the 
period  of  three  days,  elapsing  between  the  time  of  the  delivery  to 
the  consignees  by  the  carrier  of  the  boxes  originally  containing 
the  lost  goods,  and  the  discovery  of  the  loss  of  the  property  con- 
tained in  them,  such  cart'  bad  been  proved  by  the  plaintiffs  to 
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JiaTe  been  taken  of  them  during  that  period,  aB  to  exclude  the 
possibility  of  the  lose  haying  occurred  after  the  goods  had  arrived 
in  the  poesession  of  the  consignees,  and  therefore  that  no  stronger 
presumption  of  their  loss  while  in  the  possession  of  the  defendant 
could  be  indulged  by  the  jury  than  that  such  loss  occurred  while 
they  were  in  the  possession  of  the  consignees*  For  this  reason  the 
judgment  upon  the  verdict  in  favor  of  the  plaintiffs  was  reversed 
and  a  new  trial  ordered. 

This  proof  has  now  been  supplied  and  that  question  is  therefore 
eliminated  from  the  case.  The  case  is  now  presented  as  arising 
upon  a  contract  between  the  consignors  and  the  carriers,  for  the 
transportation  of  certain  goods  from  Washington  to  New  York  at 
the  owner's  risk,  and  their  safe  delivery  to  the  consignees  at  the 
latter  place. 

Assuming,  for  the  purposes  of  the  argument,  that  this  contract 

oi  carriage  is  embraced  in  the  bill  of  lading,  and  that  that  was 

duly  delivered  to  the  plaintiffs  previous  to  the  shipment  of  the 

goods,  by  the  defendant,  it  was  nevertheless  a  contract  whereby  the 

carrier  was  bound  to  exercise  reasonable  care  and  prudence  in  the 

transportation  of  the  property,  and  to  exercise  a  reasonable  degree 

of  diligence  in  forwarding  it  to  its  destination.     The  degree  of 

care  and  caution  which  a  carrier  is  bound  to  bestow  upon  property 

intrusted  to  him,  to  be  transported  from  one  point  to  another,  under 

a  contract  that  the  same  shall  be  transported  at  the  owner's  risk, 

was  formerly  the  subject  of  some  discussion  in  the  courts,  but  for 

losses  accruing  through  his  gross  negligence  under  such  a  contract, 

the  authorities  all  concede  his  liability.  Moore  v.  Evana^  14  Barb.  524 ; 

Ahxander  v.  Oreene,  7  Hill,  546  ;  Welh  v.  Steatn  Navigation  Co., 

8  N.  T.  880  ;  French  v.  Buffalo^  N.  T.  A  E.  R.  Co.,  4  Keyes,  113. 

Under  the  more  recent  decisions  of  the  courts  it  is  held  that  a 

carrier  does  not  exempt  himself  from  the  consequences  of  his  own 

n^lligenoe,  unless  that  is  expressly  provided  for  in  the  contract  of 

carriage.    Mynard  v.  SyraeusBy  etc.,  R.  Co.,  71  N.  Y.  183  ;  s.  c, 

^  Am.  Bep.  28.     When  the  liability  of  a  party  is  predicated  upon 

his  negligence  in  the  performance  of  a  duty  which  rests  upon  him 

by  virtue  of  a  contract  or  otherwise,  the  burden  is  always  upon  the 

plaintifT  to  establish  the  fact  of  negligence  to  the  satisfaction  of  the 

jury,  but  when  the  fact  of  an  injury  is  established,  and  negligence 

on  the  ))art  of  the  defendant  is  shown,  to  which  the  loss  or  injury 

could  reasonably  he  imputed  as  a  cause,  the  question  as  to  whether 
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8uch  injury  was  occasioned  by  the  negligence  proved  is  a  question 
for  the  jury  to  determine. 

The  proof  in  this  eaae  tended  to  show  that  the  goods  lost  were 
contained  in  one  of  eighteen  certain  boxes  of  jewelry^  delivered  by 
the  consignors  to  the  defendant,  at  Washington  on  the  13th  day  of 
May,  1872,  to  be  transported  by  their  and  delivered  to  Sackett^ 
Davis  &  Go.  in  New  York.  It  further  tended  to  show  that  the 
said  boxes  were  delivered  by  the  defendant  to  the  consignees  on  the 
20th  day  of  May  thereafter,  and  were  received  by  said  consignees, 
and  kept  by  them  in  the  basement  of  their  jewelry  store  in  New 
York  for  a  period  of  three  days  before  the  one  containing  the 
goods  alleged  to  have  been  lost  was  opened,  and  the  property 
described  m  the  complaint  was  found  to  have  been  abstracted 
from  the  box  which  originally  contained  it.  Evidence  was  given 
on  the  trial  by  the  plaintiff,  which  tended  to  rebut  the  inference, 
that  this  property  might  have  been  abstracted  from  such  box 
during  the  three  days  while  it  remained  unopened  in  the  custody 
of  the  consignees.  Evidence  was  also  given  by  the  plaintiff  that 
more  time  was  taken  by  the  defendant  in  the  transportation  of  these 
goods  from  Washington  to  New  York  than  was  usual  or  customary, 
which  was  variously  estimated  by  the  witnesses  as  from  three  to 
six  days,  and  which,  as  stated  by  one  of  defendant's  witnesses, 
was  supposed  to  have  occurred  either  at  Baltimore,  owing  to  in- 
sufficient facilities  for  transporting  property  through  the  city,  or  at 
Amboy,  on  account  of  an  accumulation  of  freight  at  that  point,  or 
perhaps  to  both  of  those  causes. 

Upon  this  evidence  it  was  entirely  competent  for  the  jury  to 
infer,  not  only  that  the  goods  proven  to  have  been  lost  were  in  fact 
delivered  to  the  defendant  at  Washington,  but  also  the  further  fact 
that  they  never  had  b.een  delivered  to  the  consignees  at  the  place 
of  destination.  If  the  jury  should  find  the  affirmative  of  both  of 
these  facts,  as  they  would  have  the  right  to  do  upon  the  evidence, 
it  would  lead  to  the  very  natural  presumption  of  a  want  of  care  on 
the  part  of  the  defendant  while  in  course  of  transportation,  whereby 
the  property  in  question  had  been  suffered  to  be  abstracted  from  the 
packages  containing  it  while  in  custody. 

Had  it  not  been  for  the  rulings  of  the  court  below  in  this  case  we 
should  have  considered  the  law  to  have  been  settled  beyond  contro- 
versy, that  proof  of  the  non-delivery  of  property  by  a  bailee  upon  de- 
mand, unexplained,  makes  out  Aprimafcune  case  oi negligence  against 
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sach  bailee  in  the  care  and  custody  of  the  thing  bailed,  and  in  the 
absence  of  any  evidence  on  his  part,  excusing  such  non-delivery, 
presents  a  question  of  fact  as  to  the  negligence  of  the  bailee  for  the 
consideration  of  the  jury.  Burnett  y.  N.  Y.  6'.  R,  Co.y  45  N.  Y. 
185;  8.  c,  6  Am.  Rep.  61;  Magnin  y.  Dinrnnore^  56  N.  Y.  168; 
Sieers  v.  Liverpool^  N.  F.  £  P.  Steamship  Co,^  57  id.  6;  s.  c,  15 
Am.  Rep.  453;  Fairfax  v.  Jf.  Y.  C.  <6  Hud.  R.  R.  Oo.,  67  N.  Y. 
11;  Claflin  y.  Meyer,  75  id.  260;  8.C..31  Am.  Rep.  467;  Schmidt  y. 
Bloody  9  Wend.  268;  Moore  y.  Bvane,  14  Barb.  524.  The  principle 
upon  which  this  rule  is  founded  embraces  as  well  the  case  of  a  par- 
tial as  of  a  total  failure  to  deliver  the  subject  of  a  bailment. 

The  rulings  of  the  court  on  the  trial  and  its  repeated  instructions 
to  the  jury  that  they  could  not  find  a  verdict  for  the  plaintiffs,  except 
upon  the  assumption  that  the  property  had  been  stolen  or  lost 
while  in  the  possession  of  the  defendant,  and  that  such  loss  must 
be  found  to  be  attributable  exclusively  to  the  negligence  of  the  de- 
fendant in  delaying  its  transportation,  were  erroneous,  and  for  that 
reason  a  new  trial  should  be  ordered.  Having  arrived  at  this  con- 
clusion it  becomes  unnecessary  to  examine  or  discuss  the  numerous 
other  questions  presented  by  this  record. 

The  judgment  of  the  Gtoneral  Term  should  be  reversed  and  a  new 
trial  ordered,  with  oosta  to  abide  the  event. 

Aidgmmi  revermL 

Alloonoiir. 


o^sss 


SUPREME  JUDICIAL  COURT 


or 
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WOLOOTT  y.  Fbtrailth 

(IM  MMi.  U 

Pmiw^'-^iBs^  eamtraet  far  99rtiee$  in  prommm§ 

Ab  Attomej  liATing  received  the  statatory  fee  for  proearing  a  peurioii 
maintain  an  action  against  a  third  penon,  bj  whom  he  waa  orfgiaallj 
plojed,  upon  his  agreement  to  pay  him  the  reasonable  Talne  of  his  serrii 

CONTRACT.     The  head-note  ahows  the  oaae.     The  defendanl 
had  judgment  below. 

/.  O.  Woleott,  pro  ae. 

E.  M,  Wood,  for  defendant. 

FiiLD^  J.  It  does  not  distinctly  appear  in  the  exoeptions  when 
the  alleged  contract  was  made,  or  when  the  seryioes  in  procuring 
the  pension  were  rendered,  or  when  the  claim  for  the  pension  was 
filed,  bat  it  is  assumed  that  the  time  in  each  case  was  after  the 
passage  of  the  Revised  Statutes  of  the  United  States.  The  defendant 
contends  that  sections  4785, 4786;  4768,4769and  5485  of  those  statutes 
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prohibit  the  plaintiff  from  receiying  from  any  person  for  his  services 
in  secnring  a  pension  a  greater  snm  than  $10,  where  no  agreement 
^setting  forth  the  fee  agreed  upon  "  has  been  executed  by  the  par- 
ties and  filed  with  the  commissioner  of  pensions ;  and  that  as  the 
plaintiff  has  already  receiyed  this  sum,  he  can  recoyer  nothing 
for  services  in  procuring  a  pension,  in  this  action.  The  plaintiff 
contends  that  these  provisions  of  the  statutes  do  not  apply  to  a 
contract  for  services  in  procuring  a  pension  made  with  another 
person  than  the  pensioner. 

It  is  not  disputed  that  it  is  withm  the  power  of  the  Congress  of 
the  United  States,  in  granting  pensions,  to  establish  by  statute  the 
maximum  amount  which  any  person  may  receive  for  services  in 
procuring  a  pension  ;  and  that  any  person  who,  after  the  passage  of 
nch  statutes,  renders  such  services,  can  recover  only  the  compensa- 
tion thus  established.     The  dispute  is  upon  the  construction  of  the 
statutes.    The  principal  object  of  these  provisions  of  the  statutes 
undoubtedly  was  to  prevent  oppressive  charges,  by  determining  the 
amount  which  should  be  received  by  attorneys  for  services  in  pro- 
curing pensions  ;  and  for  the  security  of  the  attorney,  the  amount 
was  made  payable  to  him  directly  out  of  the  pension ;  but  if 
attorneys  were  at  liberty  to  make  contracts  for  additional  fees 
with  third  persons,  this  object  of  the  law  might  iu  a  great  measure 
be  evaded. 

The  money  paid  by  third  persons,  even  if  it  were  not  paid  at  the 
request  of  the  pensioners,  or  if  pAid  at  their  request,  even  if  it  were 
held,  that  by  reason  of  the  statute,  no  legal  obligation  rested  on 
them  to  repay  it,  would  in  fact  often  be  repaid  by  them  to  satisfy 
the  moral  obligation  ariang  from  an  acceptance  of  the  services. 
Whatever  may  be  thought  of  the  policy  of  establishing  statutory 
fees  for  services  that  are  not  compulsory,  such  statutes,  to  be  effect- 
ual in  completely  protecting  the  persons  for  whom  the  services  are 
rendered,  must  prohibit  all  other  compensation  than  that  established 
b^  law,  aiid  thus  compel  persons  either  to  receive  only  the  statutory 
compensation  or  to  abandon  the  business  of  rendering  the  service. 
It  18  proTided  by  section  4786,  that  if  **  no  agreement  is  filed  with  and 
2q>proTed  by  the  commissioner  as  herein  provided,  the  fee  shall  be 
ten  dollars  and  no  more; "  by  section  4785,  that "  no  agent  or  attorney 
or  other  person  shall  demand  or  receive  any  other  compensation  for 
his  serrices  in  prosecuting  a  claim  for  pension  or  bounty  land  than 
such  as  the  commissioner  of  pensions  shall  direct  to  be  paid  to  him. 
Vol.  XLV— 86 
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not  exceeding  twenty-fiye  dollars;"  and  section  5485  declares  guilty  of 
H  misdemeanor  "  any  agent  or  attorney  or  any  other  person  instm- 
mental  in  prosecuting  any  claim  for  pension  or  bounty  land,  who 
shall  directly  or  indirectly  contract  for,  demand,  or  reeeiye  or  re- 
tain any  greater  compensation  for  his  services,  or  instrumentality 
in  prosequting  a  claim  for  pension  or  bounty  land  than  is  provided 
in  the  title  pertaining  to  pensions."  We  think  that  it  was  the  in- 
tention of  Congress,  by  these  provisions,  to  prohibit  the  receiving 
from  any  person  whatever  any  compensation  for  services  in  procur- 
ing a  pension,  other  or  greater  than  that  provided  by  the  statutes. 
If  the  claim  for  this  pension  was  not  filed,  or  if  the  plaintiff  did 
not  appear  as  agent  or  attorney  therein  until  after  the  passage  of 
the  act  of  Congress  of  June  20,  1878,  entitled  ^  An  act  relating  to 
claim  agents  and  attorneys  in  pension  cases,"  and  the  plaintiff  is 
thus  brought  within  the  provisions  of  this  act,  the  result  is  the 
same,  because  the  first  section  of  the  act  makes  it  unlawful  ^for 
any  attorney,  agent  or  other  person  to  demand  or  receive  for  his 
services  in  a  pension  case  a  greater  sum  than  ten  dollars,"  although 
the  act  repeals  section  4785  of  the  Revised  Statutes,  and  provides  that 
sections  4768, 4769  and  4786  of  the  Revised  Statutes  *'  shall  not  apply 
to  any  case  or  claim  hereafter  filed,  nor  to  any  pending  claim  in 
which  the  claimant  has  not  been  represented  by  an  agent  or  attorney 

prior  to  the  passage  of  this  act." 

BxcepHam  mmrmUL 


Wbbbr  y.  Couch. 
(iM  mum.  m,) 

Adcord  and  $aiitfacUan — parol  releate  0/JmdffmmU, 

A  parol  release  of  a  Judgment  for  less  than  the  amount  doe  Is  Invalid  alttovgh 

indorsed  on  the  execntion. 

A  CTION  on  a  judgment.    The  opinion  states  the 

B.  B,  Maynard  d  H.  0.  Bli$s,  for  defendant 
W.  0.  White,  for  pkintifl. 
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HoLiCBS,  J.  This  is  an  action  on  a  judgment  for  $1,154.71,  against 
Edward  F.  Oouch  and  A.  G.  Couch,  copartners.  After  that  judg- 
ment was  recoYered,  one  of  the  defendants  paid  $100  upon  it,  and 
the  following  agreement  was  indorsed  on  the  execution  :  ^'  In  con- 
sideration of  the  sum  of  bne  hundred  dollars  paid  by  Edward  F. 
Couch,  one  of  the  within-named  judgment  debtors,  I  hereby  re- 
lease said  Edward  F.  Oouch  from  any  and  all  liability  on  the  said 
judgment,  and  acknowledge  satisfaction  of  the  within  judgment  so 
far  as  said  Edward  F.  Couch  is  concerned,  but  reserve  to  myself  the 
right  to  avail  myself  of  certain  securities,  to-wit,  note  and  mort- 
gage in  the  hands  of  one  A.  H.  G.  Lewis,  put  up  by  one  John  Snow^ 
of  Providenoe,  R.  I.,  to  release  the  attachment. 

''Albert  Weber.      By  Buckland  Und  White,  his  attorneys.  " 

The  defendant  E.  F.  Couch  has  died  pending  this  action,  but 
the  other  defendant  insists  that  the  above  transaction  discharged 
£.  F.  Couch,  and  therefore  discharged  him,  the  other  joint  debtor. 
To  make  out  that  E.  F.  Couch  was  discharged,  the  defendant  sug- 
gests tliat  the  consideration  of  the  dealing  with  him  consisted  of 
the  securities  mentioned  as  well  as  the  money.  But  there  is  noth- 
ing outside  of  the  instrument  to  countenance  this  suggestion, 
and  the  instrument  itself  expressly  contradicts  it.  It  states  the 
consideration  to  be  one  hundred  dollars  and  nothing  else.  It  does 
not  disclose  the  acquisition  of  any  new  rights  in  the  securities  by 
the  plaintiff,  or  any  change  of  position  on  the  part  of  defendant. 
Indeed,  so  far  as  appears,  the  defendant  was  a  stranger  to  the 
securities,  which  were  ''put  up  by  one  John  Snow.''  The  defend- 
ant's argument  therefore  fails.  A  parol  release  of  a  judgment  for 
money,  in  consideration  of  a  payment  of  a  smaller  sum,  is  invalid 
at  common  law. 

The  defendant  does  not  argue  that  the  release  had  any  greater 
effect  because  written  on  the  execution,  than  it  would  have  had  if 
it  had  been  written  on  any  other  piece  of  paper.  It  is  still  a  parol 
release  addressing  itself  directly  to  the  judgment,  which  it  is  in- 
competent to  discharge  in  that  way.  Neither  can  it  have  a  greatef 
indirect  operation  than  it  could  have  had  directly.  To  that  end  it 
would  be  necessary  first  to  read  the  release  as  purporting  to  dis- 
charge the  execution,  because  it  was  indorsed  on  the  writ,  and  be- 
cause, if  it  had  been  effectual  to  discharge  the  judgment,  it  would 
have  discharged  the  execution,  and  then,  after  providing  this  sub- 
ititnted  machinery,  to  hold  that  the  parol  release  of  the  exeoation 
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was  conclusivey  and  that  the  discharge  of  the  judgment  followed. 
This  is  impossible,  and  it  is  therfore  unnecessary  to  consider  what  the 
effect  of  the  indorsement  would  have  been  upon  the  liability 
of  the  other  defendant  if  it  had  been  valid  ;  whether  it  would  have 
discharged  him  apart  from  the  reservationBy  and  whether  the  reser- 
yations  were  sufficient  to  cut  the  words  of  release  down  to  a  ooye- 
nant  not  to  goe, 

JudgvMmtfw  theplainiiff. 


HSDDBV  T.  BOBSBDk 
OM  Mam.  SB.) 
MriiimM — qfnon-reeeipt  of  ieUer — euHow^, 

V»  pmw  the  receipt  of  a  letter  sent  bj  poet,  eTidenoe  maj  be  glren  that  on  the 
eBTelope  wm  a  printed  reqaeet  for  a  return  of  the  letter  to  the  sender's 
poet-offloe,  if  not  called  for  in  ten  daje,  and  that  it  had  not  been  returned. 

In  an  action  on  a  contract  for  f  omiehing  a  cemetery  monament  the  defendant 
■et  np  that  the  contract  included  tablets,  which  the  plaintiff  had  not  furnished. 
The  plaintiff  denied  that  the  contract  included  tablets,  but  offered  to  show 
that  the  defendant  had  not  selected  them  nor  designated  the  inscriptions  for 
them,  and  that  it  was  a  custom  to  do  so  before  tablets  were  furnished.  SM, 
inadmissible. 

CONTRACT.    The  head-note  and  opinion  show  the  case.     The 
plaintiff  had  judgment  below. 

/.  Hopkins,  for  defendant. 

W.  A.  Oils,  for  plaintiff. 

FiBLD,  J.  If  it  was  material  to  the  plaintiff's  case  to  show  thai 
he  had  sent  a  *'  bill  of  the  monument  to  the  defendant,"  and  that 
the  defendant  had  received  it,  evidence  that  upon  the  envelope  was 
printed  a  request  for  a  return  of  the  letter  to  the  post-office  address 
of  the  plaintiff,  if  not  called  for  in  ten  days,  and  that  the  letter 
was  not  returned  to  him,  was  rightly  admitted  in  connection  with 
the  evidence  that  the  plaintiff  sent  the  bill  inclosed  in  this  envelope 
by  mail  to  the  defendant.     It  was  the  duty  of  the  officers  of  the 
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poBial  service  to  return  the  letter  to  the  address  upon  the  enyelope 
(the  postage  being  prepaid)  if  it  was  not  delivered  to  the  person  to 
whom  it  was  addressed,  and  there  is  the  same  inference  of  fact 
that  they  would  do  their  duty  in  this  respect  as  in  forwarding  and 
delivering  letters  addressed  to  a  merchant  at  his  place  of  business. 
U.  S.  Rev.  Sts.,  §  3939 ;  HufMey  v.  ¥rhUti0r,  105  Mass.  391;  8.  c, 
7  Am.  Rep.  536. 

Evidence  was  admitted  **  of  a  general  custom  among  manu- 
facturers of  monuments,  that  when  a  special  contract  is  made  for  a 
monument  and  accompanying  tablets  or  markers  to  be  set  up  in  a 
cemetery  lot,  and  when  the  contract  includes  tablets  or  markers  and 
a  monument  and  the  setting  of  the  same,  not  to  furnish  the  tablets 
until  the  purchaser  has  selected  them  and  furnished  the  lettering 
for  them."  At  the  trial  the  plaintiff  denied  that  the  contract  in- 
cluded two  tablets,  and  he  did  not  contend  that  he  had  furnished 
or  offered  to  furnish  the  tablets ;  but  he  offered  evidence  tending  to 
show  that  the  defendant  had  not  selected  the  tablets,  and  had  not 
designated  the  inscriptions  to  be  put  upon  them,  and  also  evidence 
of  the  general  custom  above  set  forth.  The  purpose  of  this  evidence 
on  the  part  of  the  plaintiff  must  have  been  to  show,  that  even  if  the 
contract  was  as  the  defendant  contended,  and  if  the  plaintiff  had 
not  offered  to  furnish  the  tablets,  still  he  was  not  in  default. 

If  the  contract,  whatever  it  was,  had  been  fully  performed  by  the 
plaintiff,  he  could,  under  his  declaration,  maintain  an  action  for 
the  price.  If  the  contract  was  entire  for  a  monument  and  two 
tablets,  and  the  defendant  had  received  and  accepted  the  monument, 
the  plaintiff  could  maintain  his  action  to  recover  what  the  monument 
was  reasonably  worth,  although  he  refused  or  neglected  to  furnish 
the  tablets,  but  the  plaintiff's  claim  would  be  subject  to  reduction 
by  the  damages  the  defendant  had  suffered  from  the  plaintiff's 
fiiilure  to  fully  perform  his  contract.  Bowker  v.  ffoyt,  18  Pick. 
555  ;  Bm  Printing  Co  v.  ffichborny  4  Allen,  63.  Whether  the 
plaintiff  had  failed  to  perform  his  contract  was  therefore  in  any 
view  a  material  element  in  the  case. 

From  the  nature  of  the  contract,  if  it  included  tablets,  the 
plaintiff  could  not  perhaps  weU  be  required  to  set  up  the  tablets 
until  he  had  been  informed  by  the  defendant  of  the  inscriptions  to 
be  put  upon  them,  and  had  cut  them,  but  it  would  not  be 
the  duty  of  the  defendant  to  designate  the  inscriptions  until 
the  plaintiff  had   informed  him   that  ho  was  ready  to  furnish 
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the  tablets.  If  the  defendant  had  the  right  to  select  the  tablets 
it  was  not  his  dnty  to  do  so  until  he  had  been  informed  by  the 
plaintiff  that  he  was  ready  to  famish  them.  The  plaintiff  could 
not  discharge  himself  from  liability  under  the  contract,  except  by 
performance  or  by  a  tender  or  an  offer  of  performance.  If  he  was 
preyented  by  the  defendant  from  performing  the  contract,  he  must 
still  show  that  he  was  ready  and  willing  to  perform  it  in  order  to  en- 
title himself  to  the  benefit  of  performance.  If  the  custom  put  in  evi- 
dence meant  any  thing  other  than  this,  it  meant  that  it  was  not  the 
duty  of  the  plaintiff  to  offer  to  furnish  the  tablets,  or  to  giye  any 
notice  to  the  defendant  of  a  readiness  or  willingness  to  furnish  them; 
but  that  it  was  the  duty  of  the  defendant  first  to  offer  to  select 
them  and  to  designate  the  inscriptions,  and  only  by  a  neglect  or 
refusal  of  the  plaintiff  after  that  to  put  on  the  inscriptions  and  set 
up  the  tablets  could  a  failure  to  perform  the  contract  be  shown. 

Usage  is  a  matter  of  fact,  and  not  of  opinion,  and  eyidence  of  usage 
cannot  be  receiyed  if  it  is  opposed  to  the  terms  ot  a  contract  or  to 
the  principles  of  law.  The  general  understanding  of  manufacturers 
of  monuments  and  tablets,  as  to  their  rights  and  obligations  under 
similar  contracts,  could  not  be  receiyed  to  yary  the  rights  of 
these  parties  under  this  contract.  The  custom  put  in  eyidence,  if  it 
had  any  pertinency  to  the  case,  contradicted  the  rules  of  law  ap- 
plicable to  the  contract,  and  was  inadmissible  ;  and  the  exception 
to  its  admission  must  be  sustained. 

[Omitting  a  minor  point] 

Bxe9piian$  iusiaimML 


OBCirrr  y.  Moobb. 

(18*  MaM.  48.) 

m 

Wheie  the  owner  of  a  farm  orally  leaoes  it  (o  be  '^carried  on  at  the  halyes  **  lor 
a  jear,  the  tenant  to  leaye  as  mach  ha/  as  he  foand  at  the  beginning,  and 
haying  ezclasiye  posBeesion,  it  cannot  be  held  as  matter  of  law  that  the 
owner  has  sash  an  interest  as  enables  him  to  mortgage  the  crops  daring  the 
year. 
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CONVERSION.    The  opinion  states  the  case.    The  plaintiff  had 
jodgment  below. 

S.  Hoar,  for  defendant. 

F.  P.  Oaulding,  for  plaintiff. 

MoRTOK,  G.  J  Franklin  W.  Orcntt  and  Abigail  Orcntt,  being 
the  owners  of  a  f itrm  in  Concord,  leased  it ''  to  one  Bailey  for  a  year, 
under  an  agreement  by  which  said  Bailey  was  to  carry  on  the  farm 
at  the  halves,  and  was  to  leave,  on  December  18,1877,  as  much  hay 
as  he  found  there  when  he  took  the  farm,  December  18,  1876/' 

In  October,  1877,  the  said  Orcutts  made  a  mortgage  to  the  plaint- 
iff of  '^  all  the  hay  and  fodder  in  my  bam,  one  undivided  half  of 
all  the  grain,  and  one  undivided  half  of  all  the  beans."  After  the 
mortgage  was  made,  and  before  any  division  had  been  made  by 
Bniley,  the  defendant,  who  is  a  deputy  sheriff,  attached  the  hay  and 
fodder  in  the  barn  on  the  farm,  as  the  property  of  the  said  Franklin 
W.  and  Abigail  Orcutt.  At  the  end  of  the  year,  on  December  18, 
1877,  Bailey,  with  the  consent  of  the  defendant,  divided  the  hay 
and  fodder,  took  away  his  portion,  leaving  the  balance  in  the  barn, 
which  the  defendant  afterward  sold.  The  mortgagors  did  not 
occupy  the  farm  during  the  year,  and  never  had  possession  of  the 
hay  and  fodder,. except  so  far  as  the  possession  of  Bailey  was  a  con- 
structive possession  by  them. 

It  is  clear  that  the  mortgage  conveyed  nothing  to  the  plaintiff, 
unless  the  mortgagors,  at  the  time  it  was  made,  had  a  present 
potential  interest  in  the  property  described  in  it.  Low  v.  Pew,  108 
Mass.  347,  and  cases  cited  ;  Thrall  v.  Hill,  110  id.  328.  The  case- 
therefore  presents  the  question,  whether  it  can  be  held,  as  matter 
of  law,  upon  the  facts  stated  in  the  bill  of  exceptions,  that  the^ 
mortgagors  had  any  interest  or  title  in  the  crops  raised  upon  the 
farm  leased  to  Bailey. 

It  is  said  in  Warner  v.  Abbey,  112  Mass.  355  :  '*  In  construing 
contracts  for  the  cultivation  of  land  at  halves,  it  is  impossible  to 
lay  down  a  general  rule,  applicable  to  all  cases  ;  because  the  precise 
nature  of  the  interest  or  title  between  the  contracting  parties  must 
depend  upon  the  contract  itself,  and  very  slight  provisions  in  the 
contract  may  very  materially  affect  the  legal  relations  of  the  parties. 
*  *  *  *  In  some  cases,  the  owner  of  the  land  gives  up  the  en- 
tire possession,  in  which  event  it  is   a  contract  in   the  nature  of  a 
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lease  with  rent  payable  in  kind ;  in  other  cases,  he  continues  to 
occupy  the  premises  in  common  with  the  other  party,  or  reseryes  to 
himself  that  right,  and  so  a  tenancy  in  common  to  that  extent  is 
created,  and  each  is  entitled  to  the  joint  possession  of  the  crops,  or 
the  possession  of  the  one  is  the  possession  of  the  other,  until  divi- 
sion ;  or  he  may  retain  the  sole  possession  of  the  land,  and  the  other 
party  may  hare  merely  the  right  to  perform  the  labor  and  receive 
half  the  crops  as  compensation  ;  or  the  two  parties  may  become 
tenants  in  common  of  the  growing  crops,  while  no  tenancy  in 
common,  as  such,  exists  in  the  land/'  The  decisions  upon  the  sub- 
ject in  England,  in  this  State,  and  in  the  other  States  of  this 
country,  are  numerous  and  conflicting.  We  think  the  only  general 
rule  deducible  from  them  is,  that  as  intimated  in  Warner  v.  Abbey, 
each  case  must  depend  upon  the  special  terms  of  the  contract,  and 
the  subject  matter  and  the  surrounding  circumstances,  in  the  light 
of  which  it  is  to  be  interpreted,  the  question  being,  as  in  the  case 
of  other  contracts,  what  was  the  intention  of  the  parties? 

In  Walker  v.  Fitts,  24  Pick.  191,  the  plaintifl!  leased  to  the  de- 
fendant, by  a  lease  under  seal,  the  farm  on  which  the  plaintifl 
lived  ;  the  conditions  of  the  lease  were  that  each  party  was  to  fur- 
nish one-half  of  the  necessary  seed,  Fitts  was  to  sow  and  plant  the 
tillage  land  and  to  deliver  to  Walker  one  equal  half  of  the  cropfi  of 
every  kind,  properly  and  seasonably  secured  in  his  house,  oellar  and 
bam  ;  the  com  to  be  divided  in  the  ear,  and  other  grain  to  be 
threshed  and  then  divided ;  and  Fitts  was  to  have  the  use  of  the 
east  scaffold  in  the  bam  to  put  his  grain  upon.  They  were  to 
occupy  the  land  jointly.  The  lease  shows  in  the  clearest  manner 
their  intention  that  the  specific  products  were  to  be  divided  between 
them,  and  that  they  should  be  jointly  owners  of  the  crops  ;  and  the 
court  held  that  they  were  tenants  in  common. 

In  Delansy  v.  Rooi^  99  Mass.  546,  the  plaintiff  made  an  oral  con- 
tract with  the  defendant  to  farm  a  lot  of  land  upon  shares,  it  being 
agreed  that  each  was  to  furnish  one-half  of  the  seed  and  manure  ; 
that  the  plaintiff  should  do  the  hand  labor  and  the  defendant  the 
team  work  ;  and  that  the  plaintiff  should  harvest  the  oropd,  which 
were  to  be  divided  equally  between  them.  The  action  was  for  the 
conversion  of  the  whole  crop  by  the  defendant.  The  Superior 
Oourt  having  raled  that  it  could  not  be  maintained,  this  court  held 
that  the  ruling  was  erroneous,  Mr.  Justice  Ho  a  a,  in  the  opinion, 
saying  that  the  parties  were  tenants  in  common  of  the  crops.  Hera 
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was  a  joint  occupation  of  the  land,  labor  bestowed  by  each  upon 
the  cultiyation.  and  a  clear  intention  that  the  crop  in  kind  was  to 
be  diTided. 

In  ChmM  y.  Ihan^  105  Mass.  435,  the  plaintiff  hired  a  farm  of 
the  owners,  from  year  to  year,  on  shares,  retaining  one-half  of  the 
proceeds  of  the  place,  giving  the  owners  the  other  half,  and  having 
the  ezclusire  occupation  of  the  farm.  The  action  being  to  recover 
pay  for  pastunng  the  defendant's  cattle  upon  the  farm,  it  was  held 
that  the  Superior  Court  rightly  refused  to  rule  that  the  owners  were 
tenants  in  common  with  the  plaintiff  of  the  crops  and  proceeds, 
and  that  the  plaintiff  could  not  maintain  the  action  in  his  own 
name. 

In  Warner  y.  Aib$y,  above  cited,  the  plaintiff  agreed  by  parol 
with  the  defendant  the  owner  of  land,  to  cultivate  it  on  shares* 
The  precise  terms  of  agreement  being  in  dispute,  it  was  held  that 
it  was  for  the  jury  to  determine  whether  they  were  tenants  in 
common,  and  a  verdict  finding  that  they  were  not  such  tenants  was 
upheld. 

In  Darling  v,  XMy,  113  Mass.  29,  one  Ohilson  let  land  to  the 
plaintiff  on  the  terms  that  Ohilson  was  to  manure  and  plough  it, 
that  the  plaintiff  was  to  find  seed,  and  to  plant,  cultivate  and 
harvest  the  crops,  that  the  crops,  after  they  were  harvested,  were  to 
be  divided  upon  the  land,  and  one-half  taken  by  Ohilson  for  his 
own  use  and  the  other  half  taken  by  him  to  the  house  of  the  plaint- 
iff. It  was  held,  that  if  the  jury  found  that  the  plaintiff  was  en- 
titled to  the  exclusive  possession  oi  the  land  after  it  was  ploughed 
and  manured,  he  could  maintain  an  action  of  trespass  quar$  dau- 
mm  against  a  stranger,  who  entered  and  harvested  and  took  away 
the  oropsy  though  he  justified  under  a  license  from  Ohilson. 

We  tjiink  the  result  of  the  authorities  is,  that  each  case  must  de- 
pend on  its  own  facts  and  circumstances,  and  must  be  governed  by 
the  intention  of  the  parties  manifested  in  their  contract.  Generally 
where  the  contract  is  oral  and  not  capable  of  being  exactly  proved, 
it  must  be  left  to  the  jury  to  determine  what  the  contract  is. 

In  the  case  at  bar,  the  bill  of  exceptions  does  not  disclose  the 
predae  terms  of  the  agreement  between  the  mortgagors  and  Bailey. 
It  states,  as  the  result  of  the  oral  agreement,  that  Bailey  was  to 

carry  on  the  farm  at  the  halves,''  and  was  to  leave  at  the  end  of 
term  as  much  hay  as  he  found  there  at  the  beginning.  It  is  not 
stated  whether  this  hay  was  to  be  hay  raised  on  the  farm,  or  other 
Vol.  XLV  — 
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hay  of  equal  quality  ;  whether  the  crops  were  to  be  divided  in  kind, 
or  whether  Bailey  could  sell  them,  aoconnting  for  one-half  of  the 
proceeds ;  and  the  eyidence  bearing  on  these  questions  is  not  stated. 
It  is  stated  that  the  mortgagors  did  not  occupy  the  farm,  which  is 
strong  evidence  that  Bailey's  occupation  was  intended  to  be  exclusiye. 

The  learned  justice  who  presided  in  the  Superior  Court  seems 
to  have  held  that  it  is  the  general  rule,  that  under  a  contract  to 
cultivate  land  on  shares,  the  parties  are,  as  matter  of  law,  ten- 
ants in  common  of  the  crops.  We  are  of  opinion  that  this  was 
erroneous.  We  do  not  decide  that  the  parties  to  the  contract  were 
not  tenants  in  common ;  but  that  upon  the  case  as  presented  to 
us,  it  cannot  be  held,  as  matter  of  law,  that  they  were  such  tenants. 
It  is  for  the  jury  to  say  what  the  contract  was,  and  under  proper 
instructions,  whether  it  made  them  owners  in  common  of  the  grow- 
ing crops. 

The  plaintiff  contends,  that  whatever  were  the  particular  provi- 
sions of  the  lease,  a  lessor  of  land  let  on  shares  has  such  potential 
interest  in  the  products  before  division,  that  he  may  sell  or  mort- 
gage them.  This  presents  the  same  question  in  another  form. 
Whether  he  has  any  potential  interest  depends  on  the  contract, 
which  must  be  ascertained  by  the  jury  If  the  contract  is,  that  the 
specific  products  are  to  belong  to  the  parties  jointly,  and  are  to  be 
divided,  he  has  such  potential  interest ;  if  the  contract  is,  that  the 
lessee  is  to  pay,  as  rent,  a  share  of  the  crops  or  its  equivalent,  he 
would  have  no  interest  in  any  specific  property  so  that  he  could  sell 
it,  though  he  has  a  claim  for  rent  payable  at  the  stipulated  time. 

[Omitting  minor  point.] 

Bxeepiums  sustained. 


PuTK.  Mutual  Lifb  Iksubakcb  Ooitpakt  v..  O&ajtb. 

(ia4MaM.66.) 
l^vud — repr6»Miaiion»  a$  to  eon&tUuenty  nf  hoard  of  dirooiort. 

The  mmker  of  an  inBurance  premiam  note  vomj  defend  againsfc  the  oompan/  bj 
ahowing  that  he  was  indaoed  to  make  the  note  b/  the  reprosentationa  of  the 
plaintifTa  agent  that  certain  persons  named  and  known  to  the  defendant 
were  to  constitate  the  board  of  direction,  and  that  theee  repreeentations  were 
false  and  fraud  alent. 
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AOnON  on  promissory  note.     The  opinion  states  the  oase.     The 
defendant  had  judgement  below. 

/.  Hopkins,  for  plaintiff. 

W.  8.  B.  Hopkins  and  Z>.  Manning,  Jr.,  for  defendant. 

Dbtbkb,  J.  This  is  an  action  to  recorer  the  amount  of  a  prom* 
issory  note  made  by  the  defendant,  and  payable  to  the  order  of  the 
plaintiff.  The  answer  sets  up  two  defenses  :  First,  that  the  deliv- 
ery of  the  note  was  conditional  only;  and  that  it  was  to  be  returned 
in  case  the  local  board  of  directors  for  the  management  of  the 
aflEairs  of  this  company  should  not  be  organized,  which  local  board 
was  to  be  composed  of  twenty  members  of  the  company  residing  in 
the  oounty  of  Worcester,  insured  in  the  plaintiff  company  in  the 
sum  of  $10,000  each,  and  including  certain  persons  named.  Sec- 
ond, that  false  representations,  among  others  that  Edward  P.  Peyey,. 
Emerson  P,  Knight  and  Oharles  B.  Pratt  would  become  and  had 
agreed  to  become  members  of  the  local  board  of  directors,  were 
fraudulently  and  falsely  made  to  the  defendant  by  the  plaintiff's 
agent  to  induce  him  to  become  a  member  of  this  board;  that  he 
was  induced  to  give  his  note  and  accept  a  policy  of  insurance  in  the 
company  under  the  promise  that  his  note  should  be  returned  in 
oase  said  local  board  should  not  be  organized.  The  answer  fur- 
ther arers,  that  when  the  representations  that  Pevey,  Knight  and 
Pratt  had  been  secured  as  membere  of  the  local  board,  or  had 
agreed  to  become  such,  were  discovered  by  him  to  have  been  fraud- 
ulently made,  he  thereupon  offered  to  give  up  the  policy  issued  to 
him,  and  demanded  the  retu]:n  of  his  note,  which  had  been  obtained 
from  him  by  such  false  and  fraudulent  representations. 

Upon  giving  the  note  in  suit,  on  November  20,  the  defendant 
had  received  from  the  plaintiff  a  receipt  of  the  same  date  for  the 
payment  of  the  premium  for  a  policy  to  be  issued  by  the  plaintiff, 
and  it  was  added,  '^  this  payment  will  be  returned  by  the  under- 
signed if  the  policy  should  not  be  issued  or  local  board  of  direc- 
tors organized  by  the  company."  At  some  time  thereafter,  appar- 
ently upon  November  23,  the  defendant  received  a  policy,  and  gave 
an  acknowledgment  of  a  loan  from  the  company  of  $115.54,  being 
a  part  of  the  premium,  and  declared  to  be  a  lien  upon  his  policy. 
Afterward,  on  December  12,  1880,  according  to  the  testimony  on 
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behalf  of  the  phuntifl,  the  defendant  signed  an  agreement  prepitr- 
atory  to  the  organization  of  the  proposed  *Mocal  board. '' 

Upon  the  offer  of  the  evidence  on  behalf  of  the  defendant^  after 
the  plaintiff  had  proved  the  note,  the  presiding  justice,  against  the 
exception  of  the  plaintiff,  ruled  that  representations  made  to  the 
defendant  that  certain  persons  known  to  him  had  agreed  to  become 
members  of  the  local  board  of  directors,  and  had  already  been  se- 
cured as  such,  were  such  material  representations,  as  if  fraudu- 
lently made,  and  relied  on  by  the  defendant  as  an  inducement  to 
the  making  of  the  note,  would  constitute  a  defense  under  so  much 
of  the  answer  as  contained  an  allegation  of  fraud;  and  admitted 
evidence  to  show  this.  This  was  correct.  As  the  scheme  pro- 
posed to  the  defendant  was,  that  having  himself  taken  a  policy  of 
insurance  in  the  plaintiff  company,  he  should  be  associated  with 
others  in  a  local  board  of  directors  who  were  to  have  charge  of  the 
plaintiff's  investments  in  Worcester  county,  and  to  be  interested  in 
the  business  of  the  company  to  a  certain  extent,  it  was  certainly 
important  for  the  defendant  to  ascertain  who  were  to  be  associated 
with  him  in  this  enterprise.  Knowledge  upon  this  subject  might 
make  the  entire  difference  with  him  whether  he  would  embark  in 
it  by  giving  his  note  and  taking  out  his  policy.  If  it  were  fraud- 
ulently represented  that  certain  persons  had  agreed  to  compoae  a 
part  of  this  board,  with  whom  for  any  reason,  whether  peiBonal 
acquaintance,  a  high  opinion  of  their  character,  credit  or  capacity, 
he  was  willing  to  be  associated,  and  he  had  consented  to  such  asso- 
ciation, it  would  be  unjust  that  he  should  by  such  an  agreement 
be  compelled  to  associate  himself  with  other  and  different  persons.. 
If  induced  to  give  his  note  upon  such  fraudulent  representation, 
as  a  portion  of  his  contribution  to  the.  enterprise  itself,  or  to  the 
company  with  which  it  was  connected,  it  would  afford  him  a  good 
ground  of  defense  thereto  while  in  the  hands  of  him  who  had  thus 
obtained  it. 

The  contention  of  the  plaintiff  is,  that  this  ruling  took  from  the 
jury  the  right  to  say  whether  a  material  fraud  had  been  com- 
mitted on  the  part  of  the  plaintiff,  by  limiting  its  decision  simply 
to  the  inquiry  whether  these  representations  had  been  falsely  and 
fraudulently  made,  so  that  the  defendant  had  been  induced  thereby 
to  give  the  note  in  suit.  But  it  was  not  for  the  jury  to  determine 
what  was  the  responsibility  incurred  by  the  plaintiff,  if  its  represen- 
tations were  fraudulent  and  false,  nor  what  was  their  bearing  upon 
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tiM)  contract.  The  oonstraction  of  an  oral  as  well  as  of  a  written 
contract  is  for  the  court,  which  is  to  determine,  when  there  is  no 
qnestion  as  to  its  terms,  what  is  its  legal  effect  upon  the  duties  and 
liabilities  of  the  parties.  Its  interpretation  and  construction  in- 
▼o1y6  the  determination  of  the  rights  and  liabilities  which  it  creates. 
Skori  T.  Woodward,  13  Gray,  86;  Prait  y.  Langden,  VZ  Allen,  544; 
OMe  Works  y.  Wright,  106  Mass.  207. 

The  plaintiff  contends,  on  the  authority  of  Lindenauz  v.  Desbor^ 
omgh,  8  B.  &  0.  586,  and  Hugu&nm  t.  RayUy,  6  Taunt.  1 86,  that 
the  question  whether  the  fraud  was  material  or  otherwise  was  a 
question  of  fact  for  the  jury.  This  is  a  misapplication  of  these 
and  kindred  cases  in  the  law  of  insurance,  where  it  has  been  held 
that  whether  facts  concealed  or  misrepresented  increased  the 
risk  assumed  by  the  insurer  was  to  be  determined  by  the  jury.  In 
such  cases,  it  is  always  determined  by  the  court,  upon  considera- 
tion of  the  contract,  what  is  the  character  of  the  concealment  or 
misrepresentation  of  facts  which  will  inyalidate  the  contract,  and 
for  the  jury  only  to  ascertain  whether,  within  the  definition  thus 
given,  there  has  been  a  material  concealment  or  misrepresentation 
of  them.  In  the  case  at  bar,  it  was  for  the  jury  to  decide  whether 
the  false  and  fraudulent  statements  alleged  were  made,  and  for  the 
court  to  determine  their  effect  upon  the  contract.  Evidence  was 
therefore  properly  admitted  to  prove  these  representations  to  have 
been  made  by  the  plaintiff's  agents,  and  also  that  they  were  false 
and  fraudulent. 

[Omitting  minor  points.] 

MxofftwHi  cPorruUU 


Thatsrv.  Fikhbgav. 
(lat  iiMi.  ts.) 

■ 

WStt^Ugaeif,  tohen  eharg$i, 

A  testatrix  appointed  her  eldest  son  execator,  aod  gave  him  mU  her  property, 
he  to  paj  her  dehts  and  the  sehool  and  college  expenses  of  her  yoanger  eon, 
making  no  other  proTision  for  the  joanger  son.  Her  personal  propertj 
amoantad  to  |80,  and  her  real  estate  to  $1,000.  HM,  that  the  legacy  was  a 
ehaige  on  the  real  estate. 
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ACTION  against  a  surety  on  a  bond.     The  head-note  and  opinioit 
show  the  facts. 

J7.  (7.  HartwM  and  /.  H.  McMahonf  for  plaintiff. 

O.  A.  Ibrrmf^  for  defendant. 

C.  Allen,  J.  The  question  whether  the  legacy  to  John  F.  Cole- 
man, of  the  expenses  of  his  education,  was  a  charge  upon  the  real 
estate,  depends  upon  the  intention  of  the  testatrix,  as  gathered  from 
an  examination  of  the  whole  of  her  will,  in  view  of  the  existing 
circumstances.  Particular  facts  have  often  been  declared  to  be  es- 
pecially significant,  as  indicating  such  intention,  and  sometimes, 
indeed,  a  rule  has  been  laid  down  in  terms  apparently  absolute. 

Thus  it  is  said  in  Hopkins  on  Wills,  294,  that  ^'  if  legacies  are 
given  generally,  and  the  residue  of  the  real  and  personal  estate  is 
afterward  given  in  one  mass,  the  legacies  are  a  charge  on  the  resi- 
duary real  as  well  as  the  personal  estate."  This  rule  is  founded  on 
the  decisions  in  OreviUe  v.  Browne^  7  H.  L.  Cas.  689,  696,  697 ; 
Francis  v.  Olemowy  Kay,  435 ;  Harris  v.  Watkitis,  id.  438 ; 
Wheeler  Y .  BbweUy  3  Ka,j  A  Johns.  198,  203;  GoIsy.  Turner,  4 
Russ.  376  ;  and  earlier  English  cases.  It  is  adopted  in  terms  in 
Corwine  v.  Oorwine,  9  C.  £.  Oreen,  579  ;  and  it  also  finds  more  or 
less  confirmation  in  other  American  cases.  See  Lewis  v.  Darling^ 
16  How.  1, 10;  Adams  v.  Braekeit,  5  Mete.  280 ;  Downman  v.  RuHy 
6  Band.  587,  591 ;  Davis's  Appeal,  83  Penn.  St.  348,  353  ;  2  Perry 
on  Trusts,  §  570. 

So  where  the  devisee  of  real  estate  is  appointed  executor,  and 
is  expressly  directed  to  pay  legacies,  it  has  been  considered  as 
sufficient  to  show  an  intention  that  the  land  should  be  charged. 
Preston  v.  Presion,  2  Jur.  (N.  S.)  1040 ;  Dover  y.  Gregory,  10  Sim. 
393  ;  Henvdl  v.  Whitaker,  3  Russ.  343  ;  2  Jarm.  Wills.  (5th  Am. 
ed.,  by  Bigelow),  595,  596,  and  cases  cited.  This  also  has  been 
considered  as  a  significant  indication  of  such  intention  in  this 
country.  Van  WinUe  v.  Houien,  2  Qreen  Oh.  172,  191 ;  2  Perry 
on  Trusts,  §  570. 

So  where  the  devisee  of  real  estate,  though  not  appointed 
executor,  is  positively  directed  to  pay  legacies,  especially  if  snoh 
direction  is  contained  in  the  same  sentence  with  the  devise,  or 
appears  to  be  given  in  consideration  thereof,  it  has  been  held  suffi- 
cient to  create  a  charge  on  the  real  estate.     Sands  v.  Ghamplin,  1 
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Story,  376 ;  MerriU  t.  Bickfard,  65  Me.  118 ;  LticMi  t.  White, 
10  am  &  J.  480 ;  Bank  y.  Donaldson,  6  Penn.  St  179  ;  Harris  t. 
^jf,  7  Paiget  421.  If  no  other  provision  is  made  in  the  will  for  the 
payment  of  the  legacies,  this  is  considered  to  add  to  the  strength 
of  the  presamption.  Bevan  y.  Cooper,  72  N.  T.  317.  Significance 
has  also  heen  attached  to  the  fact  that  there  was  no  personal  prop^ 
-erty  which  the  testator  could  haye  thought  sufficient  for  their  pay- 
ment; though  it  may  be  open  to  question  how  far  this  consideration 
ought  to  be  taken  into  account.  Paxson  y.  Potts,  2  Green  Gh.  313, 
321 ;  Wallace  y.  Wallace^  3  Foster,  149,  156.  So  also  where  all 
the  personal  property  is  otherwise  disposed  of.  Bevan  y.  Cooper, 
ubi  supra. 

The  fact  that  the  legacies  are  giyen  to  the  testator's  wife  or 
children  has  been  thought  entitled  to  much  consideration.  Van 
Winkle  y.  Honten,  Bevan  y.  Cooper,  uJri  supra.  And  in  Sands  y. 
CJiamplin,  Mr.  Justice  Story  lays  peculiar  stress  on  the  circum- 
stance, that  the  testator  was  making  a  provision  for  his  widow,  to 
be  furnished  annually.  ''  His  intention,"  he  says,  ''  was  to  have  a 
fund  for  the  security  of  the  payment  durante  mduitate,  which  can 
only  be  by  construing  the  Mrill  as  making  the  legacies  a  charge  on 
the  estate."  1  Story,  383,  386.  See  alscf  Leavitt  y.  Wooster,  14  N. 
H.  550,  562 ;  2  Jarm.  Wills  (5th  Am.  ed.),  582,  and  Bigelow's 
note. 

In  considering  cases  arising  in  other  jurisdictions,  the  different 
systems  which  may  there  prevail  in  respect  to  the  statutory  liability 
of  real  estate  for  the  payment  of  debts  and  legacies  must  not  be 
overlooked;  and  language  which  is  merely  declaratory  of  the  doctrine 
that  real  estate  generally  will,  from  certain  phraseology,  be  held  sub- 
ject to  the  payment  of  legacies,  in  such  sense  that  it  will  be  the  duty 
of  the  executor  to  obtain  leave  to  sell  real  estate  for  that  purpose,  may 
not  have  direct  application  to  the  question  now  before  us.  But 
looking  at  the  present  case  with  a  view  to  ascertain  the  probable 
intention  of  the  testatrix,  we  find  that  the  legatee  was  her  son. 
He  was  at  school  and  preparing  to  enter  college.  The  legacy  was 
for  the  purpose  of  paying  the  expenses  of  his  education  until  he 
should  be  through  college,  and  was  of  course  to  be  paid  from  time 
to  time,  extending  over  a  period  probably  of  some  years.  The 
devisee  was  appointed  executor,  and  to  him  the  whole  property, 
both  real  and  personal,  was  given.  The  direction  to  pay  the  ex« 
penses  of  John's  education  was  contained  in  the  same  sentence 
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the  deyise  of  the  property,  and  in  such  close  connection  as  to  show 
that  the  deyise  was  intended  to  famish  the  means  of  paying  them. 
There  was  indeed  no  other  source  from  which  the  means  of  pay- 
ing the  legacy  could  come.  The  testatrix  was  apparently  as  anxious 
to  provide  for  the  younger  son  as  for  the  older.  These  considera* 
tions  have  brought  a  majority  of  the  court  to  the  conclusion  that 
she  must  be  deemed  to  have  intended  to  subject  the  property  which 
she  lefty  real  as  well  as  personal,  to  the  payment  of  the  expenses  of 
John*s  education,  and  that  the  devise  to  Thomas  was  on  an  implied 
trust  for  that  purpose,  just  as  if  it  had  been  given  to  him  **  on  con- 
dition,'' or  ''in  consideration,"  or  ''provided,"  that  he  should  bear 
such  expenses,  or  "it  being  understood  "  that  he  should  do  so. 

The  charge  upon  the  land,  in  the  absence  of  any  thing  to  lead 
to  a  contrary  result,  would  bind  all  who  claim  under  the  devisee 
tiU  payment  of  the  legacy. 

The  legatee  might  also  have  a  remedy  upon  the  executor's  bond 
at  his  election.  Sheldon  v.  Purple,  15  Pick.  528.  But  in  case  of 
his  enforcing  this  remedy,  inasmuch  as  the  land  is  primarily  charged 
by  the  testatrix  herself,  the  sureties  would  be  subrogated  to  the 
right  of  the  legatee  to  proceed  against  the  land.  See  Johneon  v. 
Barileit,  17  Pick.  477  ;  Atwood  v.  Vincent,  17  Oonn.  575  ;  and 
cases  cited  in  Sheldon  on  Subrogation,  §§  89,  90,  131.  If  there- 
fore the  legatee,  by  his  voluntary  act,  discharges  the  land  from  the 
lien,  this  would  have  the  effect  to  cut  off  the  sureties  from  proceed- 
ing against  the  land,  because  they  can  get  no  greater  rights  by  sub- 
rogation than  he  had  to  whose  rights  they  are  subrogated. 

In  the  present  case,  the  legatee  joined  in  a  mortgage  of  the  land 
charged  with  the  payment  of  his  legacy,  and  thereby  conveyed  to 
the  mortgagee  all  his  right  in  the  land  —  his  right  to  enforce  his 
legacy  against  the  prior  mortgagee,  as  well  as  his  right  to  enforce  it 
against  the  holder  of  the  equity  of  redemption.  After  the  fore- 
closure and  sale,  under  the  power  of  sale  contained  in  this  mort- 
gage, the  whole  right  of  the  legatee  to  proceed  against  the  land  was 
gone,  even  as  against  those  mortgages  in  which  he  did  not  join.  At 
most,  he  had  only  an  equitable  right  in  the  land  ;  and  by  joining 
in  the  mortgage,  he  transferred  his  whole  equitable  right  to  the 
mortgagee.  It  follows  therefore  that  the  defendant,  if  he  were  to 
pay  to  the  legatee  the  unpaid  balance  of  the  legacy,  would  be  un- 
able to  proceed  against  the  land  for  his  reimbursement,  by  reason 
of  the  legatee's  having  joined  in  this  mortgage  ;  and  being  deprived 
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by  the  ycdontary  act  of  the  legatee  of  this  remedy  over,  he  ought 
not  to  be  held  to  make  the  payment,  ffuild  v.  Butter,  127  Mass. 
386;  and  namerous  cases  coUected  in  Sheldon  on  Subrogation/  § 
M. 

Judgment  far  the  defendant 


Niw  Bbdvord  Ihstitution  for  Satikos  v.  Hathaway. 

(184  Man.  69.) 
SiMW^y — HghU  as  againit  ineoleefU  eo^wwrMy, 

Tke  holder  of  a  note,  by  arnuDgement  with  a  solvent  surety  on  It,  proved  it 
•gainat  the  Insolvent  estate  of  another  sorety,  and  assigned  the  note  and 
the  elalm  against  ths  estate  to  the  solvent  surety,  who  paid  him  In  full. 
BM^  a  payment  of  the  note,  and  that  the  proof  was  properly  expunged,  and 
that  the  surety  eould  prove  only  one-half  against  the  Insolvent  estate,  al* 
though  he  would  receive  not  more  than  half  of  what  he  had  paid  If  allowed 
to  prove  in  full.   (See  nete,  p.  205.) 

BILL  to  rererse  an  order  of   the  oourt  of  insolyenoy  ezponging 
proof.     The  head-note  shows  the  facts. 

/•  M.  Morton,  for  plaintiffs . 

ff,  JT.  Braley,  for  defendant. 

DsYBiTBy  J.  Whate^r  agreement  was  made  between  Stephen 
DaTol  and  the  bank,  by  which  Dayol  sought  to  enf  oroe  against 
William  0.  Davol,  his  co-surety,  a  claim  for  the  entire  debt  for 
which  they  were  jointly  responsible  as  sureties  of  William  G.  Dayol, 
Jr.,  the  effect  of  the  transaction  was  at  law  a  payment  of  the  debt. 
Stephen  Dayol  gaye  his  own  note  for  a  portion  of  the  original  note, 
paid  the  remainder  in  cash,  and  took  an  assignment  of  the  origi- 
nal note  and  an  order  on  the  assignee  of  the  estate  of  Wilham  0. 
Dayol  for  the  diyidends  which  might  be  declared  on  the  proof  of 
the  original  note,  which  had  already  been  made. 

Payment  by  one  of  seyeral  joint  debtors,  although  it  be  made 
by  him  in  the  form  of  a  purchase,  and  be  accompanied  by  an  assign- 
ment of  the  debt,  is  still  a  discharge  of  the  debt  If  thedebt  be  in 
Vol.  XLV^87 
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the  form  of  a  judgment,  such  judgment  cannot  be  enforced  by  him 
against  his  co-debtor,  even  for  his  proportion.  HammaU  v.  Wyman; 
$  Mass.  138  ;  Braekett  v.  WinahWy  17  id.  103  ;  Adams  v.  DrakB; 
11  Gosh. 504.  Where  the  payment  thus  made  is  by  surety,  as  held 
entitled  in  equity  to  be  subrogated  to  the  right  which  the  creditor 
may  have  in  the  securities  which  have  been  given  him  by  the  prin- 
cipal debtor,  so  that  he  may  enforce  them  for  his  own  benefit,  the 
debt  is  there  treated  as  still  existing,  so  far  as  it  may  be  required  for 
that  .purpose.  Wall  v.  Masouy  102  Mass.  313.  The  doctrine  of 
subrogation  is  one  recognized  in  equity,  and  is  ordinarily  there  en- 
forceable only.  It  implies  an  equitable  exception  to  the  general 
principle  that  payment  by  one  joint  debtor  discharges  the  debt 
as  against  all,  and  holds  it  as  continuing  to  exist  for  the  protection 
ot  the  parties  to  the  note  and  the  enforcement  of  their  rights  inUr^ 
8ese.  Wall  v.  Mason,  ubi  supra  ;  Edgerly  v.  Enwrsan,  3  Foster, 
555 ;  Brewer  v.  Franklin  Mills,  42  N.  H.  292« 

Collateral  securities  are  as  their  name  imports  but  incidents  of 
the  debt,  and  they  would  cease  to  be  availi&ble,  if  that  were  to  be 
deemed  absolutely  discharged.  A  mortgage  given  by  the  principal 
debtor  to  the  creditor  to  secure  the  debt  which  it  was  his  duty  to 
pay,  and  of  which  the  surety  actually  paying  should  have  the  bene- 
fit, would  itself  be  destroyed,  if  so  far  as  the  surety  is  concerned, 
the  debt  were  treated  as  destroyed.  The  right  which  the  surety 
has  against  the  principal  rests  upon  the  equitable  principle,  that  if 
such  surety  pay  the  debt,  he  shall  be  indemnified  therefor  by  the 
principal,  and  it  is  alike  equitable,  that  as  between  sureties,  one  pay- 
ing the  debt  shall  have  his  remedy  against  the  other,  and  the  bene- 
fit of  such  securities  as  the  latter  may  have  deposited,  to  the  extent 
of  the  obligation  he  has  liquidated  for  him. 

It  is  indeed  said  in  Bowditch  v.  Chreen,  3  Mete.  360,  that  by 
whomsoever  the  payment  of  a  joint  note  is  made,  the  collateral 
security  given  for  the  payment  thereof  is  if^o  facto  discharged. 
This  was  a  case  where  a  surety,  having  paid  a  joint  note,  brought 
an  action  at  law  against  a  third  person  upon  a  note  signed  by  him, 
which  had  been  transferred  to  the  creditor  as  collateral  security  by 
his  co-surety,  and  which  on  payment  of  the  joint  note  had  been 
assigned  by  the  creditor  to  the  plaintiff.  It  had  been  subsequently 
paid  to  the  co-surety,  who  had  thus  transferred  it,  and  been  dis- 
charged by  him.  An  equitable  proceeding  was  neccessary  in  order 
to  adjust  the  rights  of  sureties,  and  to  determine  to  what  extent 
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either  might  pursue  his  claims  upon  payment  of  the  whole  debits 
against  the  other,  or  the  securities  deposited  by  him.  In  a  suit  at 
law,  it  was  not  thought  advisable  to  consider  or  discuss  what  might 
have  been  the  respective  rights  of  the  parties,  had  a  bill  in  eqaitj 
been  resorted  to,  upon  payment  by  the  plaintiff,  and  had  the  cred- 
itor, debtor  and  coHSureties  been  made  parties  thereto.  In  that 
case,  if  the  plaintiff  had  been  allowed  to  recover  upon  the  collateral 
note,  he  would  have  received  more  than  the  proportion  of  the  debt 
which  he  had  paid  on  account  of  his  co-surety,  and  the  estate  of 
the  latter  would  have  paid  correspondingly  more  than  it  should 
have  done. 

But  if  it  be  conceded  that  the  surety  paying  the  debt  is  equitably 
entitled  to  the  benefit  of  such  security  as  may  have  been  deposited 
with  the  creditor  by  the  other  surety,  or  may  have  been  obtained 
against  him,  the  question  still  remains  whether  he  is  entitled  to  such 
security,  only  to  the  extent  of  enforcing  a  claim  for  that  which  he 
has  paid  on  behalf  of  the  consurety,  or  whether  he  may  enforce  the 
full  claim  which  the  creditor  had  against  the  co-surety,  provided  that 
he  does  not  himself  thus  obtain  more  than  he  has  actually  paid  on 
behalf  of  the  co-surety. 

The  latter  is  the  contention  of  the  plaintiff  Davol.  The  bank, 
before  the  transaction  which  took  place  between  itself  and  Stephen 
Davol,  and  which  must  be  deemed  a  payment,  except  so  far  as  the 
existence  of  the  debt  is  necessary  for  the  protection  of  those  paying 
it,  by  the  enforcement  of  the  collateral  securities  or  in  any  other 
appropriate  mode,  had  proved  the  entire  debt  against  the  estate  of 
the  co-surety.  The  plaintiff  Davol  deemed  himself  entitled  to  the 
benefit  of  this  proof  in  the  name  of  the  bank,  in  order  that  he 
might  obtain  a  dividend  on  the  whole  debt,  provided  he  did  not 
obtain  thereby  more  than  fifty  per  cent.  This  proof  made  by  the 
bank  was  expunged  by  the  Court  of  Insolvency,  and  the  plaintiff 
Davol  was  permitted  to  prove  for  fifty  per  cent  of  the  debt  only, 
that  being  the  amount  which  he  had  paid  on  behalf  of  the  co- 
surety, and  for  which  he  was  equitably  entitled  to  contribution 
from  him.  Even  if  cases  can  be  imagined  where  the  proof  of  a 
debt  in  insolvency  made  by  a  creditor  should  be  preserved  for  the 
benefit  of  the  surety  paying  the  debt,  as  where,  for  instance,  the 
time  for  proof  of  debts  had  fully  elapsed,  yet  if  in  such  case  the 
ffarety  could  be  permitted  to  avail  himself  of  it,  only  to  an  amount 
equal  to  the  debt  which  was  equitably  due  to  him  from  the  co- 
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surety,  and  thus  to  a  dividend  upon  that  amount,  the  plaintiff  DaTol 
here  needs  no  relief,  as  all  to  which  he  is  entitled  he  has  received 
under  the  proof  he  has  been  allowed  to  make. 

Upon  the  inquiry  involved,  the  authorities  are  certainly  conflict- 
ing. In  Hms^  BstatSy  69  Penn.  St.  272,  H.  and  C.  were  co-sureties 
for  S.,  who  made  an  assignment  for  the  benefit  of  creditors.  H. 
died  insolvent,  and  C.  paid  the  whole  debt.  The  estates  of  H.  and 
S.  were  not  sufficient  to  pay  fifty  per  cent  of  the  claim  ;  and  it  was 
held  that  C.  was  subrogated  to  the  claim  as  proved,  and  entitled  to 
a  dividend  on  the  whole  claim  from  the  estate  of  H.  It  is  con- 
tended that  this  decision  is  sustained  by  the  case  of  LidderdaU  v. 
Robinson^  2  Brock.  159,  afterward  affirmed  in  12  Wheat.  594.  But 
in  that  case  the  important  question  was  whether  a  surety  who  had 
paid  more  than  one-half  the  debt  was  entitled  to  have  his  claim 
substituted,  as  against  his  co-surety,  to  the  same  rank  and  dignity 
with  the  debt  which  he  had  paid,  as  to  the  excess  over  and  above 
one-half  thereof,  it  having  been  a  specialty  debt.  This  was  the 
only  question  certified  to  the  Supreme  Court,  and  there  decided. 
It  does  not  bear  upon  the  question  whether  such  co-surety  could 
have  been  substituted  for  the  creditor  for  more  than  one-half.  It  is 
said  by  Chief  Justice  Marshall,''  Where  a  person  has  paid  money 
for  which  others  were  responsible,  *  *  *  he  shall  be  substituted, 
to  every  equitable  intent  and  purpose,  in  the  place  of  the  creditor 
whose  claim  he  has  discharged."  But  these  remarks  are  to  be  taken 
in  connection  with  the  case  in  which  they  were  uttered,  where  the 
surety  was  seeking  to  enforce  a  claim  for  an  amount  equal  to  that 
which  he  had  paid  over  and  above  his  own  share. 

The  case  of  Bx  parte  Siokes,  De  O.  618,  also  sustains  the  position 
of  the  plaintiffs.  A  bond  was  there  entered  into  by  the  principal 
and  three  sureties.  The  principal  and  one  of  the  sureties  com- 
pounded with  the  creditors,  and  the  other  two  sureties  became 
bankrupt.  The  obligee  proved  the  full  amount  of  his  debt  against 
the  separate  estate  of  the  two  bankrupts,  and  claimed  under  the 
composition,  and  by  these  means  received  twenty  shillings  in  the 
pound,  but  the  compounding  surety  paid  more  than  his  contributive 
share ;  it  was  held  that  his  estate  was  entitled  to  the  benefit  of  the 
proof  made  by  the  obligee  against  the  bankrupt  surety,  and  that 
when,  as  between  the  estates  of  the  two  sureties,  one  having  be- 
come bankrupt,  the  creditor  had  proved  his  debt  under  the  flal? 
and  had  afterward  been  paid  in  full,  partly  by  the  principal  debtor 
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and  partly  by  the  surety  not  a  bankrupt,  the  latter  had  the  right 
to  use  the  proof  for  the  purpose  of  obtaining  from  the  bankrupt's 
estate  that  amount  of  contribution  to  which  the  bankrupt  was,  or 
but  for  the  bankruptcy  would  have  been,  liable,  so  far  as  the  proof 
could  furnish  means  for  that  end.  It  was  said  by  the  vice-chancel- 
lor, in  deciding  it,  that  he  did  not  think  the  case  free  from  difficulty. 

No  notice  was  taken  of  the  case  of  Keith  y.  Forbes,  3  Paton,  350, 
and  8.  c,  nam.  Maxtoell  t.  fferon,  3  Ross  Lead.  Cases,  129,  affirm- 
ing a  Scotch  appeal,  which  did  not  apparently  involve  any  principle 
peculiar  to  the  law  of  Scotland,  in  which  it  is  held,  that  when  a  co- 
surety has  paid  the  full  amount  of  the  principal  debt,  he  is  not 
entitled  to  rank  on  the  estate  of  an  insolvent  co-surety  for  the  whole 
debt,  to  the  effect  of  enabling  him  to  draw  the  sum  which  the  in- 
solvent surety  would  have  paid  if  he  had  continued  solvent,  but  he 
is  entitled  to  rank  for  that  sum  only.  Nor  of  the  case  of  Ex  parte 
SUon,  3  Yes.  238,  where  Lord  Chancellor  Loughborough,  after 
stating  that  if  where  B.  and  C.  are  partners,  the  creditor  proves 
his  whole  debt  against  the  separate  estate  of  the  insolvent  copartneT, 
the  assignees  of  that  estate  have  no  claim  against  the  estate  of  the 
solvent  copartner,  unless  the  amount  received  by  them  exceeds  fifty 
per  cent,  adds :  ^  If  the  case  is  turned  the  other  way,  and  the 
creditor  first  sues  the  solvent  partner,  he  recovers  all  the  debt  against 
him ;  and  he  has  a  right  to  come  in  as  a  separate  creditor  of  the 
bankrupt  to  the  amount  only  of  a  moiety  of  that  debt ;  for  a  moiety 
only  of  the  debt  of  the  partnership  he  could  have  recovered  against 
him,  if  he  had  been  solvent.''  ''That,"  he  also  observes,  ^ makes  a 
very  great  difference  to  the  separate  creditors." 

In  this  conflict  of  authority,  we  are  brought  to  the  conclusion 
that  neither  in  his  own  name  nor  in  that  of  the  creditor  ought  the 
surety  paying  the  debt  to  enforce  any  claim  against  his  co-surety, 
except  for  the  amount  actually  paid  by  him  for  his  co-surety,  and 
if  by  reason  of  the  insolvency  of  such  surety  there  is  a  loss,  it  is 
one  to  which  the  relation  in  which  they  stand  to  each  other  com- 
pels him  to  submit.  Whether  the  liability  of  the  co-surety  is  rested 
upon  an  implied  contract  or  on  the  general  principles  of  equity,  it 
is  a  liability  only  for  that  which  the  other  has  paid  for  him.  The 
argument  that  the  paying  surety  should  be  allowed  to  retain  and 
avail  himself  of  the  proof  of  the  whole  debt  made  by  the  creditor, 
because  he  will  thereby  obtain  only  the  amount  which  his  co-surety 
ought  to  and  would  pay  if  he  were  not  insolvent,  is  fallacioas.    Ha 
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should  be  allowed  to  use  his  creditor's  name,  or  the  security  the 
creditor  has  obtained,  only  to  enforce  the  right  which  he  has  against 
the  co-surety  by  reason  of  the  payment  which  he  has  made  on  his 
account,  and  that  was  a  payment  of  but  one-half  the  debt.  As 
between  himself  and  his  co-obligor,  it  was  his  own  duty  to  pay  the 
other  half.  Because  the  creditor  might  have  proved  and  receiyed 
a  dividend  upon  the  whole  debt,  this  affords  no  reason  why  the 
paying  surety  should.  To  the  creditor  the  co-surety  had  promised 
he  would  pay  the  whole  debt,  but  as  between  the  sureties  each  was 
a  debtor  only  to  the  amount  of  his  proportion.  To  allow  a  co-surety 
to  exaggerate  this  claim  would  do  injustice  to  other  creditors  of  the 
insolvent  surety  It  would  be  usmg  the  fiction  of  the  law  that  the 
debt  is  still  unpaid  —  which  is  adopted  in  equity  to  protect  the  pay- 
ing surety  by  keeping  the  debt  alive  in  order  that  securities  may  be 
realized  for  his  benefit  —  so  that  unfair  advantage  would  thereby 
be  taken  of  other  creditors  of  the  insolvent.  It  is  true,  that  as  the 
creditors  may  think  fit  to  proceed,  different  results  to  the  surety 
may  sometimes  occur.  If  the  creditor  takes  full  payment  from  the 
solvent  surety,  it  will  be  for  the  advantage  of  the  estate  of  the 
insolvent  surety.  If  on  the  other  hand  he  procieeds  in  the  first 
instance  against  the  estate  of  the  insolvent  surety,  it  is  for  the 
advantage  of  the  solvent  surety.  This  result  is  produced  by  the 
different  liability  which  the  sureties  owe  to  the  creditor,  and  that 
which  they  are  under  each  to  the  other,  but  it  affords  no  reason  for 
enlarging  the  latter. 

The  case  of  Apperaan  v.  Witbourny  58  Miss.  439,  in  some  respects 
resembles  Ex  parie  BUan,  ub%  fupra.  The  creditor  had  proved  his 
whole  debt  against  the  estate  of  one  surety  who  was  insolvent,  but 
had  received  less  than  one-half  therefrom.  The  remainder  having 
been  paid  by  the  solvent  surety,  a  bill  was  filed  against  him  on  be- 
half of  the  insolvent  estat.e  to  compel  the  solvent  surety  to  pay  to 
the  insolvent  estate  one-half  the  sum  paid  by  it  upon  the  bond  to 
the  creditor.  The  bill  was  dismissed.  It  is  said  by  the  court 
arguendo,  ''  we  ar^  quite  sure  that  if  the  solvent  estate  had  paid  the 
debt  it  would  have  been  entitled  to  prove  only  one-half  of  it  against 
the  other,  and  to  receive  a  dividend  on  the  half  ;  but  as  the  credi- 
tor got  less  than  half  the  claim  from  the  insolvent  estate,  no  right 
exists  in  it  to  visit  on  the  estate  of  the  other  surety  the  loss  it 
would  have  had  to  bear  if  the  creditor  had  resorted  to  it  in  the  first 
inatanoe  for  the  whole  demand." 
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As  we  deem  the  plaintiff  to  have  obtained  all  to  which  he  was  en- 
iitledj,  by  being  permitted  to  prove  his  claim  against  his  co-snrety 
for  the  full  amount  which  he  had  actually  paid  for  such  co-surety, 
he  is  not  entitled  to  any  relief  in  equity. 

BiU  dismissed. 


Hon  BT  TBB  Rbpobtbr.— In  Appenon  ▼.  WUboum,  58  Mias.  488,  the  court  said : 
**  Whether  a  surety  who  has  paid  the  trhole  debt  is  entitled  to  a  dlTldeud  for  the  whole 
against  the  estate  of  an  inaolTent  co-surety,  or  only  for  so  much  as  exceeds  his  just  pro- 
portlmi,  has  been  a  disputed  question,  and  has  been  answered  differently. 

**  In  HeM*  Eittate,  08  Penn.  St.  272.  it  was  held  that  such  surety  might  prove  for  the 
whole,  becaose  the  creditor  could,  and  he  was  substituted  to  his  rights. 

"  In  McucweWs  Crediton  ▼.  Heron* »  TnuUes^  8  Ross  Lead.  Cas.  V^  it  was  held  by  the 
House  of  Lords  that  he  was  entitled  to  rank  for  only  half. 

**Ia  this  case  the  solvent  surety  did  not  psy,  but  the  creditor  in  the  exercise  of  his  un- 
doubted light  proved  his  whole  claim  agiUnst  the  insolvent  estate,  and  realised  from  it 
less  than  one-half  of  it ;  and  the  precise  question  is,  whether  the  insolvent  estate  is  en- 
tttled,  as  against  the  estate  of  the  co-surety,  to  be  relieved  from  the  burden  of  the  one-> 
half  of  the  liability  r  Equality  of  burden  was  the  obligation  as  between  the  two  sureties. 
One  who  paid  lees  than  the  half,  which  his  relation  to  his  co-surety  made  it  his  duty  to  pay, 
would  not  have  a  right  to  call  on  his  oo-surety  for  contribution.  If  the  surety  whose 
estate  Is  insolvent,  and  in  behalf  of  the  creditors  of  which  this  suit  Is  broufl^t,  had  lived,' 
end  paid  leas  than  his  half  of  the  debt,  he  would  not  have  had  a  right  of  action  against 
ttie  other  surety.  Certainly  his  administrator  cannot  have  any  greater  claim  than  the 
Inteatate  would  have  had,  and  we  approve  the  view  expressed  by  the  Supreme  Court  of 
Mew  Hampshire  in  the  case  of  FUteherw.  Orover,  UN.  H.  868,asfoUowB:  *  We  how- 
ever are  not  aware  of  any  principle  .upon  which  it  can  reasonabfy  be  held  that  the 
IMlmlnlstratprs  of  deceased  persons,  or  their  creditors,  can  derive  greater  or  other  beneflta 
fjnosn  their  contracts  with,  or  the  equitable  relation  in  which  they  may  have  stood  while 
iMng.  to  other  persons,  than  the  deceased  would  be  entitled  to  if  still  living.* 

**  We  are  quite  sure  that  if  the  solvent  estate  had  paid  the  debt  it  would  have  been  en- 
tilled  to  prove  onfy  half  of  it  against  the  other,  and  to  receive  a  dividend  on  the  half  j  but 
aa  the  creditor  got  less  than  half  the  claim  from  the  Insolvent  estate,  no  right  exists  In  It 
to  visit  on  the  estate  of  the  other  surety  the  loss  it  would  have  had  to  bear  if  the  creditor  had 
resorted  to  it  in  the  flrst  instance  for  the  whole  demand.  It  is  fortunate,  that  through 
the  actloa  of  the  creditor,  justice  was  eflTected  ss  far  as  possible  by  obtaining  from  the 
tawolvent  estato  a  dividend  on  the  whole  demand.  The  creditors  of  the  insolvent  estate 
have  no  Just  cause  of  complaint  because  of  this.  Their  debtor,  at  the  time  of  his  death, 
owed  the  whole  debt  as  to  the  creditor,  and  the  half  of  it  as  to  his  co-surety  Had  he 
lived,  so  much  of  his  estato  as  was  necessary  to  psy  half  of  the  debt  would  have  been 
required  for  It  That  would  have  subtracted  from  his  ability  to  meet  their  demanda 
against  him.  They  have  not  been  Injured  by  the  dividend,  on  the  whole.  The  other 
surety's  estato  hss  borne  Its  full  share  of  the  Joint  burden  and  more,  The  insolvent 
estato  hss  not  met  Its  full  responsibility,  but  because  of  the  requirement  of  a  pro  rata  dia- 
tifbutlon  of  assets  among  creditors  it  is  relieved  from  pajrlng  more.  To  allow  the  re> 
eovery  sought  by  this  suit  would  be  to  impose  on  the  solvent  surety  more  than  his  Just 
proportion  of  the  common  obligation,  for  the  benefit  of  creditors  of  the  insolvent  surety, 
who,  because  of  Insafflciency  of  estato,  was  not  able  to  meet  its  Just  proportion  of  the 
debt.  The  misfortunes  of  the  creditors  of  the  insolvent  must  be  home  by  themselves, 
sad  not  visited  on  the  solvent  surety,  whose  estato  has  contributed  more  than,  as  be- 
tween the  two  sureties.  It  was  under  obligation  to  psy." 

in  Hem"  Wataie^  08  Penn.  St  272,  the  court  said  :  **  In  the  Bonuui  law,  the  obligation  of 
eo-caotioiiers  was  undertsken  by  the '  stlpulatio, '  in  which  each  answered  or  engaged  for 
the  whole  debt.  The  consequence  was  that  each  was  liable  sinytUi  in  aolUiwn  ;  ,and  that 
there  was  not  In  law  any  obligation  or  ground  of  action  to  the  several  cautioners  s^ainst 
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should  be  allowed  to  use  his  creditor's  namey  or  the  security  the 
creditor  has  obtained,  only  to  enforce  the  right  which  he  has  against 
the  co-surety  by  reason  of  the  payment  which  he  has  made  on  his 
account,  and  that  was  a  payment  of  but  one-half  the  debt.  As 
between  himself  and  his  co-obligor,  it  was  his  own  duty  to  pay  the 
other  half.  Because  the  creditor  might  have  proved  and  receired 
a  dividend  upon  the  whole  debt,  this  affords  no  reason  why  the 
paying  surety  should.  To  the  creditor  the  co-surety  had  promised 
he  would  pay  the  whole  debt,  but  as  between  the  sureties  each  was 
a  debtor  only  to  the  amount  of  his  proportion.  To  allow  a  co-surety 
to  exaggerate  this  claim  would  do  injustice  to  other  creditors  of  the 
insolvent  surety  It  would  be  usmg  the  fiction  of  the  law  that  the 
debt  is  still  unpaid  —  which  is  adopted  in  equity  to  protect  the  pay- 
ing surety  by  keeping  the  debt  alive  in  order  that  securities  may  be . 
realized  for  his  benefit  —  so  that  unfair  advantage  would  thereby 
be  taken  of  other  creditors  of  the  insolvent  It  is  true,  that  as  the 
creditors  may  think  fit  to  proceed,  different  results  to  the  surety . 
may  sometimes  occur.  If  the  creditor  takes  full  payment  from  the 
solvent  surety,  it  will  be  for  the  advantage  of  the  estate  of  the 
insolvent  surety.  If  on  the  other  hand  he  proceeds  in  the  first 
instance  against  the  estate  of  the  insolvent  surety,  it  is  for  the 
advantage  of  the  solvent  surety.  This  result  is  produced  by  the 
different  liability  which  the  sureties  owe  to  the  creditor,  and  that 
which  they  are  under  each  to  the  other,  but  it  affords  no  reason  for 
enlarging  the  latter. 

The  case  of  Appersan  v.  Wilboum,  58  Miss.  439,  in  some  respects 
resembles  Ex  parte  Elton,  ub%  supra.     The  creditor  had  proved  his 
whole  debt  against  the  estate  of  one  surety  who  was  insolvent,  but 
had  received  less  than  one-half  therefrom.    The  remainder  having 
been  paid  by  the  solvent  surety,  a  bill  was  filed  against  him  on  be- : 
half  of  the  insolvent  estat.e  to  compel  the  solvent  surety  to  pay  to  - 
the  insolvent  estate  one-half  the  sum  paid  by  it  upon  the  bond  to 
the  creditor.     The   bill  was  dismissed.     It   is  said  by  the  court  • 
arguendo,  ''  we  ar^  quite  sure  that  if  the  solvent  estate  had  paid  the 
debt  it  would  have  been  entitled  to  prove  only  one-half  of  it  against 
the  other,  and  to  receive  a  dividend  on  the  half  ;  but  as  the  credi- 
tor got  less  than  half  the  claim  from  the  insolvent  estate,  no  right 
exists  in  it  to  visit  on  the  estate  of  the  other  surety  the  loss  it 
would  have  had  to  bear  if  the  creditor  had  resorted  to  it  in  the  first 
instance  for  the  whole  demand.** 
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Aa  we  deem  the  plaintiff  to  have  obtained  all  to  which  he  was  en- 
titled, by  being  permitted  to  proTe  his  claim  against  his  co-surety 
for  the  full  amount  which  he  had  actually  paid  for  such  co-surety, 
he  is  not  entitled  to  any  relief  in  equity. 

Bill  dimiMsed. 


Rors  BT  THB  BsFOBTaB.— In  Appenon  ▼.  WUboum^  58  Mias.  488,  the  court  said : 
**  Whether  a  surety  who  has  paid  the  trhole  debt  is  entitled  to  a  dividend  for  the  whole 
ign'»»fffc  the  estate  of  an  insolvent  co-surety,  or  only  for  so  much  as  exceeds  his  just  pro- 
portion, has  been  a  disputed  question,  and  has  been  answered  differently. 

*'  la  Ben*  Etiate,  08  Penn.  St.  872.  it  was  held  that  sueh  surety  might  prove  for  the 
whole,  because  the  creditor  could,  and  he  was  substituted  to  his  rights. 

"  In  MaxweWs  Orediton  v.  Heron's  Trustees^  8  Ross  Lead.  Cos.  80,  it  was  held  by  the 
House  of  Lords  that  he  was  entitled  to  rank  for  only  half. 

"In  this  case  the  solvent  surety  did  not  pay,  but  the  creditor  in  the  exercise  of  his  un- 
doubted right  proved  his  wlM^e  claim  against  the  insolvent  estate,  and  realised  from  it 
less  than  one-half  of  it ;  and  the  precise  question  la,  whether  the  insolvent  estate  is  en- 
titled, aa  against  the  estate  of  the  co-surety,  to  be  relieved  from  the  burden  of  the  one-> 
lialf  of  the  liability  1  Equality  of  burden  was  the  obligation  as  between  the  two  suretiea* 
()ne  who  paid  leas  than  the  half,  which  his  relation  to  his  oo-surety  made  it  his  duty  to  pay, 
would  not  have  a  right  to  call  on  his  oo-auretyfor  contribution.  If  the  surety  whose 
estate  Is  insolvent,  and  in  behalf  of  the  creditors  of  which  this  suit  Is  broufl^t,  had  lived, 
and  paid  leas  than  hia  half  of  the  debt,  he  would  not  have  had  a  right  of  action  against 
tile  other  aure^. .  Certainly  hia  adminiatrator  cannot  have  any  greater  claim  than  the 
toteatate  would  have  had,  and  we  approve  the  view  expreooed  by  the  Supreme  Court  of 
New  Hampshire  in  the  case  of  FIsteher  v.  Grover,  U  N  H.  868,  asfoUows :  '  We  how- 
ever are  not  aware  of  any  principle  .upon  which  it  can  reasonabfy  be  held  that  the 
IMlmtniatiatorB  of  deeeaeed  persona,  or  their  creditors,  can  derive  greater  or  other  beneilta 
irom  their  contracts  wiUi,  or  the  equitable  relation  In  which  they  may  have  stood  while 
iMng,  to  other  persons,  than  the  deceased  would  be  entitled  to  if  still  living.* 

**  We  are  quite  sure  that  if  the  solvent  estate  had  paid  the  debt  it  would  have  been  en- 
titled to  prove  onfy  half  of  It  agalnet  the  other,  and  to  receive  a  dividend  on  the  half  j  but 
aa  the  creditor  got  lasa  than  half  the  claim  from  the  insolvent  estate,  no  right  exista  In  it 
to  visit  on  the  estate  of  the  other  sure^  die  loss  it  would  have  had  to  bear  if  the  creditor  had 
ieaorted  to  it  In  the  ilrst  inataace  f or  the  whole  demand.  It  Is  fortunate,  that  through 
the  action  of  the  creditor,  justice  was  effected  as  far  as  possible  by  obtaining  from  the 
taaotvent  estate  a  dividend  on  the  whole  demand.  The  creditors  of  the  insolvent  eetato 
have  no  Juat  cause  of  complaint  because  of  this.  Their  debtor,  at  the  time  of  his  death, 
owed  the  whole  debt  aa  to  the  creditor,  and  the  half  of  it  aa  to  his  co-surety  Had  he 
lived,  ao  much  of  hia  eetato  aa  waa  necessary  to  pay  half  of  Uie  debt  would  have  been 
required  for  it  That  would  have  subtracted  from  his  ability  to  meet  their  demands 
against  him.  They  have  not  been  Injured  by  the  dividend,  on  the  whole.  The  other 
surety's  eetato  has  borne  its  fuU  share  of  the  Joint  burden  and  more.  The  insolvent 
estate  baa  not  met  ita  fuU  responsibility,  but  because  of  the  requirement  of  apro  rata  dla- 
tribution  of  assets  among  creditors  it  is  relieved  from  pajring  more.  To  allow  the  re> 
eovery  sought  by  this  suit  would  be  to  impose  on  the  solvent  surety  more  than  his  Just 
proportion  of  the  conuoon  obligation,  for  the  benefit  of  creditors  of  the  insolvent  surety, 
who,  because  of  Insafllciency  of  estate,  was  not  able  to  meet  its  Just  proportion  of  the 
debt.  The  misfortunes  of  the  creditors  of  the  insolvent  must  be  home  by  themselves, 
sad  not  visited  on  the  solvent  surety,  whose  estate  has  contributed  more  than ,  as  be- 
tween the  two  auretlea.  It  was  under  obligation  to  pay.** 

In  Bern*  EitaU^  08  Penn.  St  272,  the  court  said  :  **  In  the  Bonuui  law,  the  obligation  of 
eo-caatkniars  was  undertaken  by  the '  stipulatio, '  in  which  each  answered  or  engaged  for 
the  whole  debt.  The  oonsequence  waa  that  each  was  liable  aingvli  in  aoHdant,  ;  .and  that 
there  waa  not  In  law  any  obligation  or  ground  of  action  to  the  several  cautioners  against 
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each  other,  but  on  any  one  of  them  paying  the  debt  it  was  extinguiehed,  and  all  the 
of  the  oautlooen  dlacdiaiged.  Two  remedlee  in  equity  were  afterward  introdnoed ;  the 
B9ne/leium  iXoMonig,  by  whksh  any  one  might  insist  on  the  others  being  called  on  to  pmj 
their  share ;  and  the  BwM(Miim  Cadendorum  Aetionum,  by  wMbh  any  one  cantloiier  oa 
paying  the  debt  was  entitled  to  require  the  ereditor  to  assign  his  right  to  him.  Shaw*s 
Edition  of  Bell's  Principles  of  the  Law  of  Scotland,  p.  97.  |  M8 ;  Cumins*  Msnual  of  avU 
Law,  p.  204-^. 

'*  In  1  Bell's  Commentaries  on  Laws  of  Sootlaad,  p.  864,  it  is  said.  *  Where  the  prtncipel 
debtor  has  failed,  and  there  are  two  oantloners,  one  of  whom  is  solrent  and  the  other  in- 
solvent, the  creditor  after  discussing  the  principal  may  either  go  against  the  solvent 
cautioner,  and  make  him  pay  the  remainder  of  the  debt,  or  he  may,  if  he  think  fit. 
claim  to  be  ranked  for  the  full  amount  of  the  debt  upon  the  estate  of  the  insolTcnt  cau- 
tioner ;  and  after  drawing  a  proportional  dividend  make  the  balance  of  the  debt  (after 
imputing  such  dividend)  from  the  solvent  cautioner.  But  he  can  so  claim  for  the  whcde 
debt  only  before  receiving  payment  of  any  part.* 

*  **  If  the  creditors  go  first  against  the  solvent  cautioner,  and  compel  him  to  pay  the  whole 
debt,  such  solvent  surety  is  entitled  to  be  ranked  upon  the  estate  of  the  insolvent  can- 
tloner  for  one-half,  only  of  what  he  pays.  For  as  where  there  are  two  cautioners,  each 
stands  indebted  as  principal  for  one-half  of  the  debt,  and  as  cautioner  for  the  other,  when 
a  solvent  cautioner  pays  the  whole  debt,  he  necessarily  extinguishes  that  moiety  of  it  la 
which  he  stands  indebted  as  principal ;  and  of  course  he  can  dalm  and  prove  against  the 
co-cautioner's  estate  only  the  other  moiety  which  he  has  thus  paid  in  the  character  of 
surety  for  his  co-cautioner,*  and  for  this  doctrine  the  case  cited  by  the  auditor  is  the 
authority. 

'**  Where  on  the  other  hand  the  creditor  goes  first  sgalnst  the  estate  of  the  insolTent 
cautioner,  he  is  entitled  to  be  ranked  upon  it  for  the  full  amount  of  the  debt,  and  to  draw 
a  proportional  dividend.  In  regard  that  both  cautioners  are  bound  to  him  in  solfdum.' 

"  *  The  doctrine  thus  established,*  says  the  teamed  commentator,  *  does  In  its  oonseqoenoss 
seem  inequitable  and  arbitrary,  shice  according  ss  the  creditor  may  think  fit  to  proceed, 
very  different  results  to  the  cautioner  arise.  If  the  creditor  choose  to  take  fbll  payment 
from  the  solvent  cautioner,  it  will  be  ultimately  for  the  advantage  of  the  estate  of  the 
insolvent  cautioner.  If  on  the  other  hand  he  thinks  fit  to  go  In  the  first  fdaoe  against 
the  estate  of  the  insolvent  cautioner.  It  win  be  ultimately  for  the  advanlsge  of  the  soivenA 
cautioner.' 

**In  AmJ>^^ft«^  and  certain^  in  Penneylvania,  asurety  psying  the  debt  of  his  principal  is 
entitled  to  be  subrogated  to  all  the  rights  and  remedies  of  the  creditors,  as  against  his  co- 
sureties in  precisely  the  same  manner  asagalnst  the  principal  debtor,  and  as  substituted 
iu  the  place  of  the  creditor  and  entitled  to  enforce  all  his  liens,  priorities  and  means  of 
payment,  and  by  the  act  of  19  ft  90  Vict.,  c.  97, 1 5,  this  is  now  the  law  of  England. 

**  The  debts  paid  by  Christian  lintner  and  transferred  to  him,  stand  ezaotly  In  the 
position  to  the  assets  of  the  decedent,  Heniy  Hess,ss  If  presented  by  the  creditors 
selves,  their  status  being  fixed  by  his  death,  and  nothing  having  occurred  to  change  or 
reduce  the  amount.  So  far  as  they  exftated  as  debts  payable  out  of  the  estate,  no  part  of 
them  is  paid  or  extinguished,  for  the  effect  of  subrogation  is  to  consider  them  in  full  Uf^ 
and  enjoying  aU  the  rights  of  the  original  creditors. 

' '  Weregard  the  administrators  of  the  decedent  as  trustees,  and  the  creditors  as  cettuit 
que  trust,  owners  of  their  share  of  the  assets,  and  which,  applying  the  principle  la 
MOier't  Appeal,  U  Casey,  481,  and  PatUn*$  Appeal,  9  Wright,  181.  passed  to  the  co-surety 
who  stepped  into  their  shoes  when  he  paid  the  amount  due  on  sudi  claims. 

**In  LldderdoXe  v.  RoHtuon,  2  Brook.  100,  affirmed  by  theSupreme  Courtof  the  United 
States,  12  Wheat.  694,  it  was  held  *  where  there  are  two  sureties  on  bOls  of  exchange  and 
specialties,  and  one  of  them  has  paid  more  than  his  proportion,  and  his  representatives 
seek  contribution  out  of  the  estate  of  his  co-surety,  the  surety  who  has  overpaid  will  be 
subrogated  to  the  rights  of  his  creditors.  The  representatives  of  the  surety,  who  has 
oveipaid,  are  entitled  to  rank  according  to  the  dignity  of  the  claims  on  which  sodi  excess 
was  paid.  The  principle  of  substitution  applies  equally  to  oases  arising  between  oo-eare- 
tlee  and  thoee  between  a  surety  and  his  ptindpal.' 

**  Chief  Justice  If  absball  said  (p.  188) :    *  The  principle  which  the  oases  decide  is  this : 
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Where  a  penoo  has  paid  moiieT' for  which  others  were  responsible,  tlie  equitable  clain 
wfaieh  sooh  psyment  gi?es  him,  or  those  who  were  so  responsible,  shall  be  clothed  with 
the  legal  garb,  with  which  the  contract  he  has  discharged  was  inTested  ;  and  he  shall  be 
substituted  to  eTerj  equitable  Intent  and  purpose,  in  the  place  of  the  creditors 
whose  daims  he  has  discharged.  This  principle  of  substitution  is  completelj  establtsbed 
la  the  books,  and  h^bkg  established,  it  must  apply  to  all  persons  who  are  parties  to  the 
security  so  ter  as  Is  equitable.  The  cases  suppose  the  surety  to  stand  In  the  place  of  the 
cndltoirs  as  completely  as  if  the  Instrument  has  been  transferred  to  him,  or  to  a  trustee 
for  his  use.  Under  this  supposition  he  would  be  at  full  liberty  to  proceed  against  ereiy 
bomd  hf  the  Instrument.* 
TlilB  case  leases  no  doubt  as  to  the  correctness  of  the  decision  of  the  court  below." 


Allbt  t.  Wiirxr. 

(lMltoss.77.) 
Marriage  — kmttandamdm^e  Iking  otpaH  — UMiiiy  ofhiubtmd  forfMoeuairim. 

If  ahaflbaadand  wife  live  apart  by  eoasent,  the  wife  reoelring  a  sum  not 
fluffleieni  for  her  support,  and  agreeing  to  release  her  dower,  to  support 
hemlf ,  and  make  no  claim  upon  him,  and  not  haTing  sabaoqaently  made 
any  elaim  upon  him  or  offered  to  return,  he  is  not  liable  for  neoessarles  fur- 
nished her.* 

CONTRACT.    The  head  note  States  the  facts.    The  plaintiff  had 
jadgment  below. 

J,  Brawn,  for  defendant 

H.  Jf.  KnowUofi  and  A.  E,  Perry ^  for  plaintiff. 

Dbtbks^  J.  At  the  trials  npon  the  evidence  offered  npon  both 
ddeSy  the  court  ruled  that  **  the  wife  had  no  justifiable  cause  to 
leare  her  husband^  and  could  not  carry  his  credit  with  her  on  that 
account"  To  this  ruling  no  objection  was  made^  but  against  the 
defendant's  objection,  the  court  also  instructed  the  jury,  that  if  the 
husband  and  wife  were  living  separately  and  apart  by  mutual  con- 
aent  or  his  voluntary  consent,  and  she  had  no  means  of  support, 
and  he  had  made  no  provision  for  her  support,  he  would  be  liable 
to  pay  for  articles  furnished  her  which  were  necessaries,  during  such 
aeparation  or  living  apart  from  each  other.    This  is  a  correct  stat^ 

•SeetosBOiesfllMt,  OHMsndsnT.  Sehsrmarftom  (»llidk.  661),88  Am.  Rep.  MO. 
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ment  of  the  law  upon  the  facts  embraced  in  the  propoeitiony  and  to 
it  the  defendant  has  no  jnst  exception,  if  it  was  all  that  the  case  re- 
quired. 

It  is  to  be  considered  whether  there  were  other  facts  of  import- 
ance appearing  in  the  case  which  called  for  other  or  additional 
instructions,  and  whether  these  were  called  to  the  attention  of  the 
presiding  judge  by  any  proper  request.  Whether  the  wife  left  the 
husband  originally  with  his  consent  or  not,  was  in  dispute  ;  but  it 
appeared  that  some  time  after  such  departure  a  proceeding  had  been 
brought  by  her  for  a  separate  maintenance  ;  and  that  an  agreement 
was  then  made  between  the  husband  and  wife,  that  if  he  would 
pay  her  the  sum  of  1300,  she  would  release  her  dower,  whenever 
requested  by  him,  in  any  lands  he  might  hold,  and  would  make  no 
further  claim  on  him  for  support  or  any  other  cause ;  that  this 
money  had  been  paid,  and  that  she  with  a  surety  had  actually 
executed  a  bond  to  him  conditioned  that  she  would  make  no  such 
claim.  It  did  not  appear  that  she  had  thereafter  ofFered  to  return 
to  her  husband,  or  had  made  any  claim  upon  him  for  support. 
*  The  defendant  asked  the  court  to  rule,  as  matter  of  law,  that 
the  eyidence  did  not  show  that  they  were  living  separately  and 
apart  by  such  mutual  consent,  or  under  such  circumstances  as 
would  render  him  liable  for  her  support  during  the  period  of  her 
aMenbe.  The  didfendant  also  contended,  that  at  the  Iqpd  proceed-^ 
ing  in  1875  he  had  provided  for  her  support.  While  the  attention 
of  the  presiding  judge  was  drawn  less  distinctly  than  it  should  have 
been  to  the  effect  of  the  transaction  into  which  the  husband  and 
wife  had  entered,  or  assumed  to  enter,  at  the  termination  of  the 
proceeding  by  the  wife  for  a  separate  maintenance,  yet  the  request, 
in  connection  with  this  evidence,  that  the  jury  should  be  instructed 
that  they  were  not  living  aparf  by  sqch  mutual  consent  and  under 
such  circumstances  "as  would  render  the  husband  liable  for  her 
support,  so  far  brought  this  matter  to  the  consideration  of  the 
court,  that  if  the  defendant  was  entitled  to  an  instruction  to  this 
effect,  based  on  the  arrangement  made  by  the  two  parties,  he  may 
properly  ask  a  new  trial. 

In  this  view,  the  inquiry  is  presented,  whether  if  a  husband  and 
wife  live  apart  by  mutual  consent,  the  wife  receiving  a  sum  not 
suflScient  for  her  support,  but  agreeing  that  she  will  release  dower, 
thereafter  support  herself,  and  make  no  claim  upon  him,  she  so 
carries  his  credit  with  her  that  she  may  Peudcr  him  responsible  for 
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Beceasariefly  not  haying,  after  such  arrangement,  made  any  claim 
for  support,  or  offered  to  return. 

The  ground  upon  which  a  wife  is  entitled  to  pledge  the  credit  of 
her  husband  is  usually  treated  as  depending  upon  the  doctrine  of 
agency.  Sometimes  this  right  results  merely  from  its  general 
principles.  Where  a  wife  is  at  the  head  of  a  household,  and  acting 
as  its  mistress,  orders  the  usual  supplies,  such  as  are  needed  for  its 
appropriate  maintenance,  or  even  the  clothing  of  its  younger 
members,  who  are  taken  care  of  by  others,  the  ordinary  reasons 
upon  which  it  is  held  that  any  one  who  holds  out  another  as 
authorized  to  contract  for  him  is  bound  by  the  agreements  thus 
made,  would  make  the  husband  liable. 

Besides  this  agency,  which  would  be  inferred  from  cohabitation, 
there  is  an  agency  on  the  part  of  the  wife,  resulting  from  the  marital 
relation,  which  authorizes  her  to  bind  him  even  against  his  will. 
His  consent  in  such  case  is  conclusively  implied  by  reason  of  this 
relation.  As  it  is  his  duty  to  furnish  her  suitable  support,  if  he  fails 
to  do  so  while  she  is  residing  with  him,  he  is  liable  for  necessaries 
suitable  to  her  condition  in  life.  Dexter  y.  Booth,  2  Allen,  559  ; 
Raynes  y.  Bennett,  114  Mass.  424.  If  he  driyes  her  from  his  house; 
or  so  conducts  himself  that  she  is  justified  in  leaving  by  reason  of 
his  adultery,  his  violence  or  his  cruelty,  she  carries  his  credit  with 
her,  so  far  as  necessaries  are  concerned.  If  she  lives  apart  from 
him  by  his  consent,  no  condition  or  agreement  being  made  that  she 
shall  support  herself,  she  not  having  the  means  of  support  and  no 
proper  provision  being  made  therefor  by  him,  she  carries  hid 
credit  with  her  for  necessaries.  On  the  other  hand,  where  the 
wife,  without  justifiable  cause,  abandons  her  husband,  or  where,  as 
by  reason  of  her  adultery,  he  is  justified  in  withdrawing  from  her 
society,  she  does  not  carry  his  credit  with  her. 

These  are  familiar  principles  ;  but  a  class  of  cases  is  presented 
where  the  husband  consents  that  the  wife  may  live  apart  from  him 
upon  the  agreement  that  she  will  accept  a  certain  sum  for  her 
support,  and  will  thereafter  maintain  herself  from  her  own  means 
or  by  her  own  exertions.  The  law  applicable  to  such  cases  should 
have  been  considered  in  the  instructions  in  the  case  at  bar.  The 
transaction  by  which  the  suit  brought  by  the  wife  was  determined 
was  not  a  mere  settlement  of  a  lawsuit,  but  an  agreement  between 
the  two  parties,  that  on  the  payment  of  a  certain  sum,  the  wife 
would  thereafter  make  no  further  claim  upon  him  for  support,  or 
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for  any  cause  whatever.  While  made  by  attorney  on  either  side, 
the  right  of  the  attorney  to  make  it  was  not  questioned.  It  was 
accompanied  by  a  bond,  with  surety,  made  by  the  wife  to  the  hus- 
band, conditioned  to  perform  this  agreement.  The  account  for 
necessaries  furnished  the  wife  was  incurred  seyeral  years  after  this 
transaction,  and  she  had  neyer  returned  or  offered  to  return  to  the 
husband,  or  called  on  him  for  support. 

The  effect  of  a  transaction  such  as  this  does  not  appear  to  have 
been  discussed  in  any  Massachusetts  case.  It  differs  from  those 
where  it  has  only  appeared  that  the  wife  has  lived  apart  by  consent 
of  her  husband,  no  proper  provision  being  made  for  her  support,  in 
this,  that  the  dwelling  apart  was  here  accompanied  by  an  agreement 
that  she  would  support  herself  and  would  no  longer  make  any 
claim  upon  the  husband.  We  assume  that  the  sum  of  $300  was 
not  a  sufficient  permanent  .proyision  for  her.  Certainly  it  might 
properly  have  been  held  insufficient  by  any  jury. 

In  Biffin  v.  BigtuXly  7  H.  &  Ni  877,  it  was  held  that  where  a 
husband  and  wife  agreed  to  live  apart,  the  wife  agreeing  to  accept 
an  inadequate  provision  for  support,  and  then  to  maintain  herself,  the 
consent  of  the  husband  must  be  deemed  a  conditional  one;  that  if  the 
condition  were  not  performed,  she  could  not  be  held  to  be  living  apart 
with  his  consent ;  and  that  he  could  not  be  charged  with  her  ex- 
penses for  necessaries,  in  the  absence  of  any  offer  by  her  to  return 
or  any  request  by  her  for  support  under  his  own  rool 

In  BasilafMl  v.  BurcheU,  3  Q.  B.  D.  432,  it  was  held,  that  where 
a  husband  and  wife  had  arranged  for  a  separation,  and  a  proyision 
was  made  for  the  wife  which  was  insufficient,  but  which  she  con- 
sented to  accept,  agreeing  to  make  thereafter  no  claim  upon  the 
husband  for  support,  the  husband  was  not  liable  for  bills  incurred 
by  her  for  necessaries.  Mr.  Justice  Lush  remarked:  '^Where  the 
parties  separate  by  mutual  consent,  they  may  make  their  own  terms; 
and  so  long  as  they  continue  the  separation  the  terms  are  binding 
on  both."  '^  She  cannot  avail  herself  of  her  husband's  consent  to 
the  separation,  which  alone  justifies  her  in  living  apart  from  him 
and  repudiate  the  conditions  upon  which  that  consent  was  given.' 
Whatever  may  have  been  the  original  separation  of  the  parties  in 
the  case  at  bar,  whether  by  mutual  consent  or  by  an  abandonment 
by  the  wife,  whether  justifiable  or  otherwise,  yet  from  the  time  the 
agreement  was  entered  into  by  them,  the  husband  paying  the 
money  agreed  upon  in  connectir>n  therewith,  and  the  bond  having 
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been  giyen  upon  the  one  side  and  accepted  upon  the  other,  they 
were  liying  apart  upon  these  terms,  to  which  they  had  mutually 
assented.  The  consent  of  the  husband  to  this  thereafter  was  based 
upon  the  performance  by  her  of  her  agreement  to  support  herself, 
and  the  authorities  aboye  cited  direclty  apply.  They  rest  upon  the 
satisfactory  reason,  that  the  consent  of  the  husband  that  the  wife 
shall  live  apart  from  him  upon  the  agreement  and  condition  that 
she  shall  support  herself,  is  dependent  upon  the  performance  of  the 
condition  ;  and  that  failing  to  perform,  she  cannot  contend,  nor 
can  it  be  contended  on  her  behalf  by  those  who  furnish  her  supplies, 
that  she  carries  in  her  absence  her  husband's  credit  with  her,  unless 
at  least  she  has  offered  to  return  to  him  and  the  offer  has  been  re- 
fused. 

In  order  to  avoid  misunderstanding,  it  is  perhaps  proper  to  add 
that  we  do  not  here  intend  to  intimate  that  an  agreement  by  the 
wife  to  release  her  dower,  such  as  was  here  made,  could  be  enforced, 
or  that  the  husband  could,  by  an  agreement  of  the  wife  that  she 
would  support  herself,  exonerate  himself  from  his  duty  in  that 
matter,  should  she  offer  to  return  to  him.  No  such  propositions 
are  before  us.  We  decide  only,  that  where  his  consent  that  she 
shall  lire  apart  from  him  is  based  upon  her  agreement  that  she 
shall  support  herself,  it  cannot  be  held  to  exist  when  she  does  not 
perform  the  condition,  and  she  is  not  by  such  consent,  by  any 
imphcation  of  law,  authorized  to  pledge  his  credit  for  her  support 

The  instructions  given  were  defective,  in  failing  to  call  attention 
to  the  circumstances  under  which  the  husband  and  wife  lived  aparti 
and  to  the  agreement  they  had  made. 

JBxegfiions  sustained* 
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OoMPAinr. 

(181  MaM. «(.) 
Simda^  ^nsffiiffmt  or  willful  if^wrp  mi. 

U  the  vessel  of  one  while  sailing  for  pleaaure  on  Sonday  ia  injured  hj  a  colli- 
■loD  with  another  vewol,  produced  hj  the  negligence  of  thoee  in  charge  of 
the  latter,  he  cannot  recoTcr  againat  the  owner ;  but  he  ma j  reooTcr  If  the 
act  was  wanton  and  malidons  and  within  the  scope  of  their  emplojmenl. 
(fits  noie^  p.  801) 
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ACTION  for  injury  to  a  vesseL    The  opinion  stfttee  the 
The  defendant  had  judgment  below. 

W.  S.  KnaXy  for  plaintiff. 
W.  F.  OUe,  for  defendant. 

DxTSHS,  J.  The  plaintiff  was  sailing  hia  jaoht  on  the  Loid'i 
day,  and  thus  travelling  in  violation  of  the  Gen.  Sts.,  ch.  84,  §  2, 
which  permits  this  only  for  reasons  of  necessity  or  charity,  none  of 
which  are  assigned  by  him.  He  contends  that  he  may  recover  upon 
the  first  count  of  bis  declaration,  alleging  that  the  defendant  care- 
lessly and  negligently  ran  its  steamboat  into  his  yacht  while  thus 
sailing.  Where  the  illegal  act  of  a  plaintiff  contributes  to  the  in- 
jury he  receives  from  the  carelessness  of  another,  he  cannot  recover; 
but  if  his  illegal  act  is  independent  of  the  injury,  he  is  not  thereby 
precluded  from  recovering,  although  at  the  time  he  was  acting  in 
violation  of  law.  McOrath  v.  Jfenoin,  112  Mass.  467 ;  s.  o.,  17 
Am.  Bep.  119  ;  Lyons  v.  DesaUlh,  124  Mass.  387.  The  illegal  act, 
although  contemporaneous,  is  then  a  condition  merely,  and  not  a 
contributory  cause  of  the  injury.  White  v.  Lang,  128  Mass.  598  ; 
s.  c,  35  Am.  Rep.  402.  But  where  one  travelling  on  the  highway 
in  violation  of  law  sustains  injury  by  collision  with  the  vehicle  of 
another  carelessly  driven,  his  own  illegal  act  is  an  essential  element 
in  the  case  as  proved  by  him.  Lyofis  v.  DenoMle,  ubi  supra.  No 
distinction  can  be  made  between  travellers  with  their  vehicles  upon 
the  highway  and  those  who  travel  for  pleasure  in  their  boats  upoif 
the  river.  In  either  case,  the  act  of  him  who  unlawfully  trar^ls  its 
not  merely  a  circumstance  attending  the  injury,  but  a  cause  con- 
tributing to  its  occurrence.  The  plaintiff  has  therefore  no  just 
ground  of  complaint  on  account  of  the  ruling  of  the  presiding 
judge,  that  l^e  poi^^d  uQt  maintain  bis  action  upon  the  first  oof^t 
of  his  declaration. 

[Omitting  an  unconsidered  point.] 

The  second  count  of  the  plaintiff's  declaration  alleges,  not  a  care- 
less and  negligent  act  on  the  part  of  the  defendant  in  running  down 
his  boat,  but  a  wanton  and  malicious  one.  Upon  such  a  state  of 
facts,  although  the  plaintiff  was  in  violation  of  the  law  forbiddibg 
travelling  upon  the  Lord's  day,  his  title  to  an  action  would  be  in- 
dependent of  his  lawful  act  He  would  not  thereby  forfeit  the 
general  protection  of  the  law,  and  the  injury  in  such  supposed  case 
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would  proceed  solely  from  the  wrongful  act  of  the  defendant. 
Kidder  t.  Dunstable,  11  Oray,  342  ;  Smith  y.  Gardner,  id.  418; 
Chunter  y.  Cbuch,  8  Allen,  436 ;  Weleh  y.  Wesson,  6  Gray,  505 ; 
Sfoford  y.  Harhw,  3  Allen,  176  ;  Damon  y.  Sciiuate,  119  Mass. 
66 ;  8.  0.,  20  Am.  Sep.  315 ;  Smith  y.  Oontaay,  121  Mass.  216. 
The  learned  judge  who  presided  apparently  recognized  this  as  the 
law  ;  but  as  in  his  opinion  '^  the  eyidence  of  the  plaintiff,  un- 
contradicted and  uncontrolled,  would  authorize  the  jury  in  finding 
that  the  defendant's  seryants  willfully  aiul  maliciously  ran  the 
steamer  upon  the  plaintiff's  boat,"  he  ruled  "  that  for  such  an  act 
upon  the  part  of  its  seryants  the  defendant  would  not  be  responsible;" 
and  thereupon  directed  a  yerdict  for  the  defendant.  This  instruc- 
tion treats  the  defendant  as  exonerated  from  responsibility,  if  the 
act  done  by  its  seryants  was  wanton  and  malicious,  and  disregards 
the  inquiry  whether  they  were  acting  under  the  general  authority  of 
the  defendant  as  their  master,  and  for  the  purpose  of  executing  its 
orders  and  doing  its  work.  There  are  respectable  authorities 
certainly,  such  as  Richmond  Turnpike  Co.  y.  Vanderdilt,  1  Hill, 
480,  and  Wright  y.  WUcox,  19  Wend.  343,  which  hold,  that  where 
the  acts  of  a  senrant  are  willful,  the  master  is  not  responsible,  eyen 
if  they  are  done  in  the  performance  of  his  business,  because  such 
willful  acts  are  held  to  be  a  departure  from  the  master*s  business. 
These  with  many  other  authorities  were  carefully  considered  in 
Hotoe  y.  Newmarch,  12  Allen,  49  ;  and  it  was  there  held,  that  if 
the  act  of  the  senrant  was  **  done  in  the  execution  of  the  authorr 
ity  giyen  him  by  his  master,  and  for  the  purpose  of  performing 
what  the  master  has  directed,  the  master  will  be  responsible,; 
whether  the  wrong  done  be  occasioned  by  negligence,  or  by  a  wanton 
or  reckless  purpose  to  accomplish  the  master's  business  in  an  un- 
lawful manner."  The  facts  in  that  case,  as  reported,  tended  to  show, 
that  a  senrant  of  the  defendant,  who  was  a  baker,  while  pursuing 
the  business  of  his  master  in  driying  from  house  to  house  and 
deliyering  bread,  willfully  and  intentionally  droye  his  horse  upon 
the  plaintiff,  by  driying  unlawfully  upon  the  sidewalk  against  the 
plaintiff's  remonstranqe ;.  and  the  instruction  requested  by  the. 
plaintiff,  that  '*  if  at  the  time  of  the  injury  the  defendant's  senrant 
was  engaged  in  the  business  of  the  defendant,  and  within  the 
scope  of  his  duty  as  such  senrant,  and  he  droye  the  horse  over 
the  plaintiff  and  did  him  an  injury,  the  defendant  is  responsible, 
whether  the  act  waa  done  willfully  or  negligently,  the  plaintiff  being 
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in  the  exercise  of  due  care  himself/'  was  deemed  to  have  been 
stated  with  substantial  accuracy. 

The  eyidence  offered  in  the  present  case  somewhat  resembles  that 
in  Howe  y.  Newtnarch^  uH  supra.  The.  persons  in  charge  of  the 
steamboat  which  did  the  injury  were  the  servants  of  the  def endant^ 
and  the  boat  directed  by  them  was  upon  one  of  her  regular  trips 
to  Lowell  when  she  struck  the  plaintiffs  yacht  She  yaried  her 
course  before  she  reached  the  yacht,  and  immediately  alter  the 
collision  again  varied  it  and  kept  upon  her  course.  It  presented 
enough,  certainly,  to  be  submitted  to  the  jury,  upon  the  inquiry 
whether  the  defendant's  servants  were  not  within  the  general  scope 
of  their  employment,  and  whether,  while  accomplishing  the  busi- 
ness of  the  defendant,  they  had  not  done  so  wantonly  and  mali- 
ciously, and  with  a  reckless  disregard  of  the  rights  of  others,  by 
which  the  plaintiff  had  been  injured  in  his  property. 

The  case  of  Howe  y.  Newmareh  has  been  since  repeatedly 
recognized,  and  seems  to  us  to  express  the  true  rule  upon  the  sub- 
ject to  which  it  relates.  Ramedefi  v.  Boston  di  Albany  Railroads 
104  Mass.  117;  s.  c,  6  Am.  Rep.  200;  Levi  y.  Brooks,  121  Mass.  501; 
George  y.  Oobey,  128  id.  289 ;  s.  c,  35  Am.  Rep.  376. 

Upon  the  second  count  of  the  plaintiff's  declaration,  there  should 
therefore  be  a  new  trial. 

New  trial. 


Hon  T  ram  Bamai'aa.— The  following  is  aaabilnet  of  a  later  can  la  the  mom  eoort, 
JDoyy.  IRoMafulSlreet  B.  Oo. :  Plaintiff,  a oooduetor  on  a  hone  oer,  while  aUuMlinff  on 
the  outeide  step  of  the  oar  ooUeotlng  fares»  wm  stniok  1^  fhe  hone  oer  of  defendant, 
which  wM  paniQff  alone  a  tmok  pafaUel  to  the  tnok  on  whieh  theoer  of  plaintiff  wae  pea». 
lng«  and  Injorad.  The  accident  took  plaoe  on  Sundaj.  Aald,  that  plaintiff  wee  Tiolatiac 
the  statutes  in  relation  to  Sunday  work  at  the  time,  whiefa  ▼iolaticm  contrihnted  to  hla 
lajuiy,  and  he  wns  not  entitled  to  recovnr  therefor.  It  has  been  nniCormly  held  in 
nomerous  decisions  from  Botworth  ▼.  Sioanaeir,*]0  Mate.  M.  to  Davit  ▼.  SomeroOle,  1S8 
Mass.  <KM ;  s.  c,  85  Am.  Kep.  990,  that  a  penon  traTaDing  on  the  Lord's  day  in  Tiolation 
of  law  cannot  recorer  in  an  action  against  a  city  or  town  tor  injuries  sustained  trxna.  a 
deftet  in  a  highway.  This  is  because  the  act  of  travelling,  which  is  the  act  prohibited. 
necessarily  contributes  to  cause  the  injury.  Stanton  t.  M§trop6lUan  R.  Co.,  14  Allen,  485; 
BmUhr.  Boston d Maine  J7.0o.,U01fiM.  480;aOMn  AnL  Ilep.68B;i:«fomT.  JDetoCeOe, 
mUtm.WI;  Bueherr,  FiUhlmrg  It.  Cb.,18lid.U8:  s.a,41Am.Bep.ne.  TbeactaoT 
the  plaintiir  in  laboring  necessarily  contributed  to  hisiajuiy.  The  place  he  was  occupy- 
lag  on  the  car  and  the  attitude  he  assumed  at  thetimela  coDeotiag  fares  espedany  «z- 
poasdhimtotheiajai7heiaoeiirad,aiidootttribnfeedtoit.  Tbi&mmUMpQr^iihY.M^r' 
fMft,  US  Ham.  487,  Is  dedstra. 
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Bates  v.  Batbs. 

ON  liflfli.  no.) 

7Vy#— /"*  A0«f^fi^  up  a  monummd, 

A  pwyrtrion  'bj  will  for  pmrpetaally  praMiring,  adorniiig  mod  ropAlring  4  pfU 

▼ate  mortiiary  monament  u  void.  * 

A  GTION  for  breach  of  contract.    The  opinion  states  the  ease. 

t/.  A.  OiUiSf  for  plaintiff. 
W.  B.  OwBf  for  defendant 

DsvENS,  J.  The  qaestion  in  this  case  arises  npon  an  alleged 
breach  of  contract  by  the  defendant,  in  declining  to  accept  a  con- 
reyanoe  from  the  plaintiff  of  a  certain  honse  and  land  in  Salem, 
which  he  had  in  writing  agreed  to  purchase  for  a  fixed  snm,  upon 
receiTing  a  satisfactory  deed  thereol  The  deed  tendered  is  in 
proper  form,  and  duly  executed  by  the  plaintiff,  as  administrator 
with  the  will  annexed ;  but  the  defendant  denies  that  the  plaint- 
iff has  the  right  to  sell  the  said  real  estate  in  his  capacity  as 
administrator,  and  asserts  that  the  instrument  tendered  does  not 
convey  a  good  title.  The  right  of  the  administrator  to  sell  the 
real  estate,  which  was  a  part  of  that  of  which  Mrs.  Hannah  M. 
Johnson  died  seised,  depends  upon  the  residuary  clause  of  her 
will,  which  has  been  admitted  to  probate.  Her  husband,  William 
0.  Johnson,  had  died  before  her,  and  by  his  will  had  provided 
for  the  erection  of  a  monument  in  memory  of  himself  and  his 
wife  at  an  expense  of  13,500.  The  sum  of  t3,000  was  to  be  ex- 
pended for  the  monument,  and  t500  to  be  retained  in  the  hands 
of  trustees.  This  monument  has  since  been  constructed,  sub- 
stantially like  that  described  in  the  will  of  Mrs.  Johnson,  at  an 
expense  of  about  13,000,  from  the  funds  of  the  husband's  estate, 
and  the  sum  of  t500  remains  in  the  hands  of  the  trustees  named 
in  his  will  for  its  repair,  and  for  beautifying  the  lot  upon  which 
it  stands,  which  is  more  than  sufficient  for  that  purpose. 

[Omitting  unimportant  matter.] 

The  residuary  clause  is  as  follows  :  ''  My  house  and  furniture, 
silver  plate,  fixtures  and  every  thing  to  be  sold,  if   their  should 

♦See  toeCe^  89  Am.  Rep.  788.  '" 
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not  be  enough  from  my  husband's  estate  for  a  monument,  I  wish 
to  have  my  money  expended  for  a  monument  of  granet  with 
four  pillows  like  one  in  the  grove,  only  larger,* if  their  should 
be  money  enough  left  from  my  husband's  estate.  I  want  a  mo- 
mento  of  Hope,  Faith  and  Charity,  the  expenees  to  be  taken  from 
my  o.wn  estate,  and  his  name  cut  on  the  steps,  the  remaiiider  left. 
I  wish  it  to  be  kept  in  trust  to  beautify  and  keep  the  it  in  good 
order.     I  wish  this  to  be  carried  strictly  through.  " 

[Omitting  other  consideration.] 

That  the  testatrix  sought  to  create  a  fund  in  perpetuity  for  the 
beautifying  and  keeping  in  repair  the  monument  or  memento  clearly 
appears,  and  the  inquiry  therefore  is  whether  this  is  a  charitable 
use. 

The  St.  of  43  Eliz.,  ch.  4,  so  far  as  it  recognizes,  defines  or  indi- 
cates what  are  charitable  uses,  has  frequently  been  held  to  be  a 
part  of  our  common  law.  Harle  v.  Wood,  8  Cush.  430,  445.  In 
determining  what  are  charitable  uses,  we  are  not  limited  by  the 
enumeration  of  them  as  contained  in  that  statute,  which  is  an  at- 
tempt to  show  by  familiar  examples  what  cldsses  or  kind  of  uses 
are  to  be  considered  charitable,  or  so  beneficial  to  the  public  as  to 
be  entitled  to  the  same  protection  as  strictly  charitable  uses,  rather 
than  a  complete  specification  of  them.  Drury  v.  Jfatick,  10  Allen, 
160.  But  that  it  may  be  charitable,  the  use  must  be  of  such  a 
character  that  the  general  public  is  to  hare  the  advantage  of  it,  and 
not  merely  individuals.  In  Otles  v.  Boston  Fatherless  S  Widowff- 
Society,  10  Allen,  355,  where  a  gift  had  been  made  to  a  charitable 
society  upon  condition  that  it  should  keep  the  tomb  of  the  testator  in 
repair,  it  was  remarked  that  it  might  well  be  doubted  "  whether  this 
condition  to  maintain  a  private  tomb  or  burial-place  was  not  void, 
}is  tending  to  create  a  perpetuity.  "  It  was  not  thought  necessary 
there  to  decide  the  question  ;  because,  if  void,  it  did  not  defeat  the 
gift,  and  if  valid,  it  had  been  sufficiently  complied  with.  But  an 
examination  of  the  authorities  there  cited,  with  others,  will  show 
that  it  has  been  repeatedly  held  that  a  bequest  to  provide  a  fund 
for  the  permanent  care  of  a  private  tomb  or  burial-place  could  not 
be  treated  as  a  public  charity  and  thus  made  perpetual,  and  that 
such  bequest  would  be  void.  Durour  v.  Motteux,  1  Ves.  Sen.  320 ;  Doe 
V.  Pitcher,  6  Taunt.  359,  370  ;  Uoyd  v.  Lloyd,  2  Sim.  (N.  S.)255,. 
264 ;  Richard  v.  Rohson,  31  Beav.  244;  Fknohr  v.  Fowler,  33  id.^ 
616  ;  Carne  v.  Long,  8  W.  R.  570 ;  MMick  v.  Asylum,  Jacob,  IHO. 
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No  distinction  between  these  cases  and  that  at  bar  can  be  made 
faTorable  to  the  latter.  The  repair  of  a  priyate  monumental  stract- 
ure  is  a  matter  strictly  individual  and  personal.  The  fund  con- 
stituted by  the  testatrix  is  to  be  expended  for  her  own  gratifica- 
tion, upon  an  object  in  which  the  public  has  no  interest,  and  which 
has  no  proper  similitude  to  a  charitable  use.  *^  It  stands,  "  as  the 
master  of  the  rolls  remarks  in  MeUick  v.  Asylum,  ubi  supra,  *'  on 
the  same  footing  as  an  expensiye  funeral.  " 

The  statutes  of  Massachusetts  have  permitted  cemetery  corpo- 
rations to  hold  money  in  trust  to  apply  the  income  to  the  care,  pre- 
servation or  embellishment  of  any  lot  or  its  appurtenances. 
Where  towns  have  provided  cemeteries,  they  have  also  been 
permitted  to  receive  money  to  the  amount  of  five  hundred  dollars 
for  the  care  and  preservation  of  a  lot  held  by  any  individual.  Pub. 
Sts.,  ch.  82,  §§  8,    17. 

These  statutory  provisions  have  here  no  application.  The  pro-* 
vision  in  the  testatrix's  vnll,  establishing  a  fund  for  the  preserva- 
tion, embellishment  and  repair  of  the  monument  or'  memento 
erected  by  her,  is  therefore  void,  as  it  seeks  to  create  a  perpetuity  for 
a  use  not  charitable.  The  right  to  sell,  having  been  given  for  an 
object  which  cannot  be  accomplished,  cannot  itself  be  exercised. 
The  result  is  that  the  plaintiff  has  not  made  a  good  tiUe  to  the  de- 
fendant by  his  deed. 

Judgment  far  the  defendant  affirmed. 


BiGAOUSiTB  y.  Paulbt. 

(IMMam.  J».) 

ChimbuA  eoweereaition'-^wiUunA  coneent  cr  leet  of  Mfvtfoi. 

An  action  will  lie  for  criminal  conversation  althongh  the  interoonne 
against  the  wife's  consent  and  cansed  no  actnal  loss  of  her  serrice  to  the 
hnsband. 

ACTION  for  seduction,  assault  and  rape.     The  opinion  states  th« 
points.     The  defendant  had  judgment  below. 

A.  Buee  di  H.  B.  Sargent,  Jr,,  for  plaintiff. 
W.  P.  Harding,  for  defendant. 
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W.  Allbn,  J.  The  plaintiff  cannot  maintain  this  action  for  an 
injury  to  the  wife  only ;  he  must  proye  that  some  right  of  his  own 
in  the  person  or  conduct  of  his  wife  has  been  violate.  A  husband 
is  not  the  master  of  his  wife,  and  can  maintain  no  action  for  the 
loss  of  her  services  as  his  servant.  His  interest  is  expressed  by  the 
word  consortium  —  the  right  to  the  conjugal  fellowship  of  the  wife, 
to  her  company,  co-operation  and  aid  in  every  conjugal  relation. 
Some  acts  of  a  stranger  to  a  wife  are  of  themselves  invasions  of  the 
husband's  right,  and  necessarily  injurious  to  him ;  others  may  or 
may  not  injure  him,  according  to  their  consequences,  and  in  such 
cases,  the  injurious  consequences  must  be  proved,  and  it  must  be 
shown  that  the  husband  actually  lost  the  company  and  assistance  of 
the  wife.  This  is  illustrated  in  the  statement  of  injuries  to  a  hus- 
band in  3  Bl.  Com.  139,  140,  where  such  injuries  are  said  to  be 
principally  three:  '^abduction,  or  taking  away  a  man's  wife; 
adultery,  or  criminal  conversation  with  her ;  and  beating  or  other- 
wise abusing  her."  The  first  two  are  of  themselves  wrongs  to  the- 
husband,  and  his  remedy  is  by  action  of  trespass  m  ei  armis.  In* 
regard  to  the  others,  the  author's  words  are,  "  If  it  be  a  common 
assault,  battery,  or  imprisonment,  the  law  gives  the  usual  remedy 
to  recover  damages,  by  action  of  trespass  vi  ei  armis,  which  must 
be  brought  in  the  names  of  the  husband  and  wife  jointly  ;  but  if 
the  beating  or  other  maltreatment  be  very  enormous,  so  that  thereby- 
the  husband  is  deprived  for  any  time  of  the  company  and  assistance 
of  the  wife,  the  law  then  gives  him  a  separate  remedy  by  an  action 
of  trespass,  in  nature  of  an  action  upon  the  case,  for  this  ill  usage, 
por  quod  consortium  amtsit ;  in  which  he  shall  recover  a  satisfaction 
in  damages."  He  states,  as  one  of  the  circumstances  affecting  the 
damages  in  an  action  for  adultery,  "  the  seduction  or  otherwise  of 
the  wife,  founded  on  her  previous  behavior  and  character." 

It  is  usual  in  actions  for  criminal  convei'sation  to  allege  the  seduc- 
tion of  the  wife,  and  the  consequent  alienation  of  her  affections, 
and  loss  of  her  company  and  assistance,  and  sometimes  of  her  ser- 
vices ;  but  these  are  matters  of  aggravation,  except  so  far  as  they  are 
the  statement  of  a  legal  inference  from  the  fact  itself,  and  actual 
pi^oof  of  thetn  is  not  necessary  to  the  husband's  right  of  action. 
The  loss  of  the  consortium  is  presumed,  although  the  wife  may 
have  herself  been  the  seducer,  or  may  not  have  been  living  with 
the  husband.  A  husband  who  is  living  apart  from  his  wife,  if  he 
has  not  renounced  his  marital  rights,  can  maintain  the  action,  and 
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it  is  not  necessary  for  him  to  prove  alienation  of  the  wife's  affection, 
or  actual  loss  of  her  society  and  assistance.  See  Chambers  y.  Caul- 
field,  6  East,  244 ;  WiUon  y.  WAeteTy  7  C.  &  P.  198  ;  Tundt  y. 
Hartrunfty  41  III.  9.  The  essential  injury  to  the  husband  consists 
in  the  defilement  of  the  marriage  bed  —  in  the  invasion  of  his  ex- 
closiye  right  to  marital  intercourse  with  his  wife,  and  to  beget  his 
own  children.  This  presumes  the  loss  of  the  consortium  with  his 
wife,  of  comfort  in  her  society  in  that  respect  in  which  his  right 
is  peculiar  and  ezclusiye.  Although  actions  of  this  nature  have 
generally  been  brought  where  the  alienation  of  the  wife's  affections, 
and  actual  deprivation  of  her  society  and  assistance,  have  been  the 
prominent  injury  to  the  husband,  yet  it  is  plain  that  the  seduction 
of  the  wife,  inducing  her  to  violate  her  conjugal  duties,  and  the 
injuries  arising  from  that,  are  not  the  foundation  of  the  action. 
The  original  and  approved  form  of  action  is  trespass  vt  et  armts, 
and  though  this  form  was  adopted  when  the  act  was  with  the  con- 
sent of  the  wife,  it  was  for  the  reason,  as  given  by  Chief  Justice 
Holt,  that  '^  the  law  indulges  the  husband  with  an  action  of  as- 
sault and  battery  for  the  injury  done  to  him,  though  it  be  with 
consent  of  his  wife,  because  the  law  will  not  allow  her  a  consent  in 
such  case  to  the  prejudice  of  her  husband,  because  of  the  interest 
he  has  in  her."  Rigaui  v.  Oallisard,  7  Mod.  78 ;  2  Ld.  Raym.  809 ; 
Holt,  50.  See  also  Bac.  Ab.  Trespass,  C,  1 ;  and  Marriage,  F.,  2  ; 
2  Chit  PI.  (Idth  Am.  ed.),  855  ;  Reeves  Dom.  Rel.  63.  The  fact 
that  trespass,  and  not  case,  was  the  form  of  action,  even  when  the 
wrong  was  accomplished  by  the  seduction  of  the  wife,  for  the 
reasoiT  that  the  wife  was  deemed  incapable  of  consent,  and  **  force 
and  violence  were  supposed  in  law  to  accompany  this  atrocious  in- 
jury," indicates  that  the  cause  of  action  arose  from  acts  committed 
upon  the  person  of  the  wife,  and  not  from  influences  exerted  upon 
her  mind — that  the  corrupting  of  the  body  rather  than  the  mind 
of  the  wife  was  the  original  and  essential  wrong  to  the  husband. 

We  think  that  this  action  may  be  maintained  upon  the  evidence 
offered,  not  for  the  actual  loss  of  comfort,  assistance,  society  and 
benefit,  alleged  in  the  second  and  fourth  counts  as  consequences  of 
the  assault  set  forth  in  them,  but  for  the  loss  of  the  consoriium 
with  the  wife  which  is  implied  from  criminal  conversation  with 
her,  whether  with  or  against  her  will. 

XxeepHans  sustained. 
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F^rmudi,  ikthiU  qf —  ^ralgfiorantjf  of  naUfcr  guamaUaf^9  dtbL 

Aa  oiaI  goAnnt j  of  pitjment  of  a  note  of  a  third  person,  transferred  to  pay 
the  goarantor'B  own  debt  to  within  the  statnte  of  fraada..* 

ACTION  on  gaaranty.  The  opinion  states  the  case.     The  plaint- 
iff had  judgment  below. 

tA  B.  Richardson,  for  defendant. 
D.  B.  Octm,  for  plaintiffs. 

G.  Allbk,  J.  This  case,  unfortunately,  must  be  sent  back  for 
another  trial,  and  it  becomes  desirable  to  state  more  fully  the 
principles  on  which  its  determination  must  depend.  The  declara- 
tion alleges,  in  substance,  that  the  defendant  was  indebted  to  the 
plaintiffs  in  the  sum  of  1200  for  the  balanoe  due  on  a  due-bill  given 
to  them  for  goods  sold  and  delivered  by  them  to  him,  and  that  he 
asked  them  to  take  in  exchange  for  the  sum  due  on  said  due-bill 
a  promissory  note  for  the  same  sum  which  he  had  caused  to  be 
made,  and  which  was  signed  by  one  Robinson,  and  made  payable 
to  the  order  of  the  plaintiffs  ;  and  to  induce  the  plaintiffs  to  make 
said  exchange,  the  defendant  agreed  that  if  said  note  should  not 
be  paid  by  Robinson,  at  its  maturity,  he,  the  defendant,  would  pay 
it  himself ;  that  upon  this  verbal  guaranty  the  plaintiffs  received 
the  note,  and  gave  therefor  the  due-bill ;  that  the  note  was  not  paid 
by  Robinson,  and  that  the  defendant  refuses  to  fulfill  his  said  agree- 
ment. There  Avns  evidence  of  the  trial  tending  to  show  that  in  1874 
the  plaintiffs  brought  an  action  against  the  defendant  upon  their 
account  for  goods  sold  and  delivered,  and  at  that  the  trial  of  said 
action  in  1874  it  appeared  that  the  bill  for  the  goods  was  settled  by 
check  and  by  the  said  due-bill,  and  that  the  due  bill  also  was  paid 
by  cash,  merchandise  and  said  Robinson's  note ;  whereupon  a  ver- 
dict was  taken  for  the  defendant,  upon  which  judgment  was  ren- 
dered. 

The  difficulty  in  the  case  seems  largely  to  depend  upon  the 
unustial  istate  of  facts  ;  there  having  been  an  action  brought  by  the 

*S6^  contra,  Barninger  t.  Newman  (88  Ind.  1S4),  43  Am .  Rep.  64. 
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plaintiffs  against  the  defendant  upon  his  original  indebtedness  to 
them,  in  which  action  a  judgment  was  rendered  for  the  defendant. 

Where  a  note  of  a  third  party  is  taken  by  ti  creditor  from  bis 
debtor,  for  or  on  account  of  a  pre-existnig  debt,  or  on  a  considera- 
tion then  first  accruing,  it  may  be  received  either  in  absolute  pay- 
ment, conditional  payment,  or  as  collateral  security.  And  in  every 
ease  it  may  be  shown  by  evidence  what  was  the  actual  transaction 
and  on  what  terms  the  note  was  received.  BuUs  v.  Dean,  2  Mete.  7^; 
Pamham  Sewuig  Machine  Co.  v.  Brocks  113  Mass.  194.  Where  such 
note  IS  taken  in  absolute  payment  of  a  pre-existing  debt,  or  of  a 
liability  for  money  lent,  service  rendered,  or  other  consideration 
accruing  at  the  time  of  taking  it,  the  effect,  of  cour8e>  is  to  extin- 
guish the  liability  of  the  person  who  transfers  the  note,  and  to  sub- 
stitute therefor  the  liability  of  the  parties  to  the  note,  as  the  sole 
feubeisting  obligation.  But  where  the  note  is  taken  as  collateral 
fiecurity,  or  in  conditional  payment,  the  right  of  action  against 
him  who  makes  the  transfer  is  not  defeated  altogether,  but  is,  at 
most,  only  suspended  during  the  time  the  note  has  to  run,  and  re^ 
vives  again  upon  the  non-payment  of  the  note  at  its  matnriiV.  The 
original  indebtedness  in  such  case  is  not  discharged  unlesis  tliu  note 
is  paid.  The  Kimball,  3  Wall.  37;  Byles  on  Bills  (6th  Am.  ed.),  236, 
380,  385  ;  2  Am.  Lead.  Cas.  (4th  ed.)  250,  251,  and  cases  cited; 
BeUhaw  v.  Bush,  11  C.  B.  191,  206  ;  Valpy  v.  Oakeley,  16  Q.  B. 
941  ;  Miles  v.  Gorton,  2  Cr.  &  M.  504,  512, 

In  the  latter  class  of  cases,  the  transaction  is  as  if  the  debtor 
said  :  ''I  owe  yon  a  debt.  Take  this  note  and  collect  it  if  you  can.- 
If  you  get  the  money  on  it  that  will  pay  you.  If  you  do  not,  I  will 
myself  pay  you  what  I  owe."  In  all  such  cases,  the  defendant's 
promise  is  in  effect  to  pay  his  own  debt,  and  it  is  not  necessary  thai) 
such  promise  -should  be  in  writing,  though  incidentaUy  the  debt  of 
a  third  person  is  guaranteed.  And  many  of  the  decisions  of  courts 
which  at  first  sight  may  appear  to  hold  that  an  oral  guaranty  of 
the  note  of  another,  which  is  transferred  on  account  of  a  debt  due 
from  the  guarantor,  is  not  within  the  statute  of  frauds,  will  on  a 
careful  examination  be  found  not  to  rest  on  the  principle  above 
stated,  and  not  to  be  necessarily  inconsistent  with  our  own  conclu- 
sion in  the  present  case.  For  example,  in  Milks  v.  Rich,  80  N.  Y« 
269,  271  ;  s.  c,  36  Am.  Rep.  615,  Eakl  J.,  after  stating  that  ''the 
reasoning  to  take  this  promise  out  of  the  statute  is  quite  subtle^  and 
I  should  have  much  difficulty  in  yielding  it  my.  assent,  but  for  the 
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authorities  which  I  think  ought  now  to  control,''  goes  on  to  say  : 
"  The  defendant's  promise  may  be  regarded,  in  effect,  not  as  a  col- 
lateral promise  to  answer  for  the  default  of  Marsh,  but  as  a  promise 
to  pay  the  plaintiff  for  the  money  he  had  had,  in  case  Marsh  did  not 
pay  him,  like  the  promise  of  one  to  pay  his  own  debt,  in  case  a 
third  person  did  not  pay  it."  In  Bruce  y.  Burr,  67  N.  Y.  237,  the 
decision  rests  on  the  same  distinction  ;  and  both  cases  refer,  for 
authority,  to  Cardell  y.  McNid,  21  N.  Y.  336,  where  Comstock, 
G.  J.,  in  delivering  the  opinion  of  the  court,  said  :  ''  In  mere  form 
it  was  certainly  a  collateral  undertaking.  «  «  «  But  looking 
at  the  substance  of  the  transaction,  we  see  that  the  defendant 
paid,  in  this  manner,  a  part  of  the  price  of  the  horse  sold  to  him- 
self. In  a  sense  merely  formal,  he  agreed  to  answer  for  the  debt  of 
Oomell.  In  reality  he  undertook  to  pay  his  own  vendor  so  much 
of  the  price  of  the  chattel,  unless  a  third  person  should  make  the 
payment  for  him,  and  thereby  discharge  him."  In  all  these  cases,  it 
will  be  observed,  that  the  court  carefully  put  the  decision  on  the 
express  ground  that  the  original  debtor  is  not  discharged,  and  his 
debt  is  not  extinguished,  until  the  note  is  actually  paid.  So  in 
Pennsylvania,  in  Tayhry,  Preston,  79  Penn.  St.  436,  441,  Mr. 
Justice  WooDWABD,  a  high  authority,  says  the  statute  does  not  re- 
quire the  promise  to  be  in  writing  **  where  it  is  in  effect  to  pay  the 
promisor's  own  debt,  though  that  of  a  third  person  be  incidentally 
guaranteed ;  it  applies  to  the  mere  promise  to  become  responsible, 
but  not  to  actual  obligations"  —  i.  a.,  of  the  promisor.  ''Buying 
the  land,  the  promise  to  pay  for  it,  whatever  the  form,  was  a 
promise  to  pay  their  own  debt."  It  ''was  not  only  a  stipulation  to 
pay  a  debt  which  Preston  owed,  but  a  stipulation  to  pay  the  price 
of  property  they  had  bought"  To  the  same  effect  are  Townsend 
T.  Long,  77  Penn.  St  143  ;  s.  o.,  18  Am.  Bep.  438,  and  Malone  v. 
Keener,  44  Penn.  St  107. 

The  above  suggestions  will  not  reconcile  all  the  cases ;  but  in  oar 
opinion  they  are  sufficient  to  show  the  just  grounds  on  which  the 
application  of  the  clause  of  the  statute  of  frauds  now  under  con* 
sideration  depends.  When  the  present  case  was  first  before  this 
court,  120  Mass.  322,  the  decision  was  put  expressly  on  the  ground 
that  the  defendant's  previous  liability  had  been  settled  and  dis- 
charged, so  that  the  only  existing  direct  liability  was  that  of  Robin- 
son upon  his  note  :  and  under  this  state  of  things  the  defendant's 
oral  promise  to  pay  the  note,  if  Robinson  did   not,   could  not  be 
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treated  as  a  promifie  to  pay  a  subsisting  debt  of  the  defendant,  but 
only  as  a  collateral  promise  to  pay  Robinson's  debt,  and  as  such  was 
within  the  statute  of  frauds.  Upon  further  consideration,  we  ad- 
here to  that  decision  as  a  correct  exposition  of  the  law.  When  the 
ease  came  a  second  time  before  this  court,  127  Mass.  364,  the  point 
determined  was  that  the  plaintiffs  were  not  precluded  by  what  had 
happened  before  from  relying  on  the  second  and  third  counts ;  and 
for  this  reason  a  new  trial  was  properly  granted.  An  additional 
statement  in  the  opinion  may  have  led  to  the  inference,  that  in  the 
Tiew  of  the  court,  if  the  leading  and  chief  object  of  the  defendant's 
promise  was  in  effect  to  pay  his  own  debt,  it  should  be  considered 
in  substance  that  the  defendant  guaranteed  his  own  debt,  and  that 
.therefore  his  promise  to  pay  Robinson's  note,  if  Robinson  shou'd 
not,  was  not  within  the  statute  of  frauds  ;  and  the  learned  judge 
of  the  Superior  Court,  upon  the  new  trial,  so  ruled.  But  we  think 
this  ruling  cannot  be  supported,  as  applicable  to  the  case,  as  it 
comes  before  us.  If  Robinson's  note  was  not  taken  in  absolute  pay- 
ment, and  if  the  due-bill  was  still  an  existing  liability,  then  the  de- 
fendant's promise  might  perhaps  be  found,  as  matter  of  fact,  to 
hare  been  intended  and  accepted  as  a  promise  to  pay  the  due-bilL 
But  if  the  note  was  taken  in  absolute  payment,  then  the  liability 
of  the  defendant  was  of  course  extinguished,  and  it  follows  tha^ 
the  only  remaining  direct  liability  was  that  of  Robinson  on  his  note, 
and  the  promise  of  the  defendant  could  be  treated  only  as  collateraL 
The  declaration  is  on  a  promise  to  guarantee  Robinson's  note,  and 
it  is  not  a  case  for  saying  that  the  declaration  is  inartificial,  and 
that  in  substance  and  effect  it  sets  out  a  promise  by  the  defendant 
to  pay  his  own  debt ;  because  in  the  first  place,  the  declaration  ap- 
pears to  haye  been  very  carefully  drawn,  and  in  the  second  place, 
the  eridence  tended  to  show  that  the  plaintiffs  in  their  former  ac- 
tion sought  to  recover  on  their  own  dobt^  and  failed. 

It  does  not  distinctly  appear  whether  there  was  then  a  count  upon 
the  due-bill,  as  representing  a  cause  of  action  distinct  from  that 
for  goods  sold  and  deliyered.  But  in  the  present  action  the  third 
ooont  was  upon  the  due-bill,  and  it  has  been  stricken  out,  upon 
the  order  of  the  judge  that  the  plaintiffs  should  elect  upon  which 
count  they  would  proceed  to  trial.  The  due-bill  is  out  of  the  case. 
Only  the  first  count  remains.  The  question  therefore  is  now  dis- 
tinctly presented,  whether  the  defendant  can  be  held  liable  on  an 
oral  promise  to  guarantee  the  note  of  a  third  person,  transferred  by 
Vol.  XLV  — 40 
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him  to  his  creditor,  when  that  promise  camiot  by  any  construction 
be  enforced  as  in  reality  a  recognition  of,  or  a  promise  to  pay,  his 
own  pre-existing  debt  To  hold  him  liable,  under  such  circumstances 
would  be  to  hold  him  to  a  greater  liability  than  if  he  had  put  his 
name  upon  the  back  of  the  note,  and  would  be  inconsistent  with 
the  Gen.  St&,  oh.  105,  §  1. 

Bxcgdians  gustained. 


Btihgtok  y.  Sixpsoh. 

AgetMiff  ^  caninoi  in  name  ofagenL  —  reca^erjf  agaibiut  known  prineipaL 


Jl  written  oontnct,  not  under  seal,  parported  to  be  made  bj  A ,   and 
d^ed,  "A.,  agent"  A.  waa  in  fact  contracting  for  his  wife,  and  the  plaint- 
iff  knew  it .     HM,  that  the  plaintiff  might  recover  against  the  wife. 

SUIT  on  contract    The  opinion  states  the  case.     The  jdaintiff 
had  judgment  below. 

,JiH.  Benian,  Jr.,  for  defendant 
S.  L,  Powers  and  O,  W.  Sand&rson,  for  plaintiffs. 

HoLKES,  J.  This  is  a  suit  to  recover  a  balance  due  under  a 
building  contract.  The  contract  was  in  writing,  and  purported  on 
itis  f ace  to  be  made  by  the  plaintiffs  with  J.  B.  Simpson.  It  pro- 
vided that  the  work  should  be  done  under  the  direction  of  J.  B. 
Simpson,  agent,  and  was  signed  ^^  J.  B.  Simpson,  agent"  J.  B. 
Simpson  was  in  fact  contracting  as  agent  for  the  defendant,  his 
wife,  and  this  was  known  to  the  plaintiffs  at  the  time  the  contract 
was  made. 

The  defendant  contends  that  she  was  not  bound  by  this  contract 
under  the  foregoing  circumstances.  The  fact  that  the  contract 
purports  to  be  under  seal,  although  Jiot  sealed,  has  not  been  relied 
on  as  affecting  the  case,  which  especially  in  view  of  the  inartificial 
nature  of  the  instrument,  it  ought  not  to  do  ;  but  the  argument 
is,  that  inasmuch  as  the  plaintiffs  knew  of  the  existence  of  a  princi- 
pal before  the  contract  was  made,  and  then  were  contented  to 
accept  a  written  agreement  which  on  its  face  bound  the  agent,  they 


JANUAKY  TERM,  1888.  315 


Bjiogton  V.  Simpflon. 


mnst  be  taken  to  hare  dealt  with,  and  to  have  given  credit  to,  the 
agent  alone ;  just  as  upon  a  sabeequent  discovery  of  the  undis- 
closed principal,  they  might  have  determined  their  right  to  charge 
him  by  a  sufficient  election  to  rely  upon  the  credit  of  the  agent. 

We  are  of  opinion  that  the  plaintiff's  knowledge  does  not  make 
their  case  anv  weaker  than  it  would  have  been  without  it.  What- 
ever  the  original  merits  of  the  rule  that  a  party  not  mentioned  in 
a  simple  contract  in  writing  may  be  charged  as  a  principal  upon 
oral  evidence,  even  where  the  writing  gives  no  indication  of  an  in- 
tent to  bind  any  other  person  than  the  signer,  we  cannot  reopen  it, 
for  it  is  as  well  settled  as  any  part  of  the  law  of  agency.  Hunting- 
ion  V.  Knox,  7  Cush.  371,  374 ;  Eastern  Railroad  v.  Benedict,  5 
Gray,  661 ;  Lemed  v.  Johne,  9  Allen,  419;  Hunter  y.  Giddings, 
97  Mass.  41 ;  Exchange  Bank  v.  Rtce,  107  id.  37,  41 ;  s.  o.,  9 
Am.  Bep.  1 ;  NcUional  Ins.  Oo.  v.  Alleny  116  Mass.  398  ;  Higgina 
T.  Senior,  8  M.  ft  W.  834,  844.  And  it  is  evident  that  words 
which  are  sufficient  on  their  face,  by  established  law,  to  bind  a 
principal,  if  one  exists,  cannot  be  deprived  of  their  force  by  the 
circumstance  that  the  other  party  relied  upon  their  sufficiency  for 
that  purpose.  Yet  that  is  what  the  defendant's  argument  comes^ 
to.  For  the  same  parol  evidence  that  shows  the  plaintiff's  knowl- 
edge of  the  agency  may  warrant  the  inference  that  the  plaintiffs 
meant  to  have  the  benefit  of  it  and  to  bind  the  principal. 

The  only  reasons  which  have  been  offered  for  the  admissibility  of 
oral  evidence  to  charge  the  alleged  principal  confirm  this  conclu- 
gion.  That  suggested  in  Higgins  v.  Senior,  ubi  supra,  is  the  same 
which  is  usuaUy  given  for  the  liability  of  a  master  for  his  servant's 
torts  that  the  act  of  the  agent  is  the  act  of  the  principal  (see  1  Bl. 
Oom.  432;  Laugher  \.  Pointer,  5  B.  ft  G.  547,  553;  Williams  v.  Jones f 
3  H.  ft  C.  602,  609);  the  meaning  of  which,  in  its  latter  application  at 
least,  is,  as  was  stated  long  ago,  that  master  and  servant  are  '^  fained 
to  be  all  one  person."  West's  Symboleography,  part  I,  section  3, 
"of  the  fact  of  man."  The  most  plausible  explanation  which  has 
been  attempted  pursues  the  same  thought  more  clearly.  It  is  said 
that  the  principal  is  liable  ^'  because  he  is  taken  to  have  adopted  the 
name  of  the  [agent]  as  his  own,  for  the  purpose  of  [the]  contract." 
2  Smith  Lead.  Cas.  (8th  ed.)  408,  note  to  Thmison  v.  Davenport ; 
Truemany.  Loder,  11  Ad.  ft  El.  589,  595 ;  s.  c,  3  P.  ft  Dav.  267, 
271.  If  this  is  to  be  accepted,  there  is  obviously  the  strongest 
ground  for  saying  that  the  prmcipal  has  adopted  tbo  agent's  name 
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for  the  purposes  of  a  given  contract  when  it  is  shown  that  both  par- 
ties have  acted  on  that  footing. 

The  most  that  could  fairly  be  argued  in  any  case  would  be,  that 
under  some  circumstances,  proof  that  the  other  party  knew  of  the 
agency,  and  yet  accepted  a  writing  which  did  not  refer  to  it,  and 
which  in  its  natural  sense  bound  the  agent  alone,  might  tend  to 
^how  that  the  contract  was  not  made  with  any  one  but  the  party 
whose  name  was  signed  ;  that  the  agent  did  not  sign  as  agent,  and 
was  not  understood  to  do  so,  but  was  himself  the  principal.  But 
these  are  questions  of  fact,  and  as  a  matter  of  fact  it  is  obyioua. 
And  it  is  found,  that  the  defendant  was  the  principal,  and  that  the 
contract  was  made  with  her. 

The  objection  that  two  persons  cannot  be  bound  by  the  same 
signature  to  a  contract,  if  sound,  would  be  equally  fatal  when  the 
principal  was  not  known.  There  is  a  double  obligation,  although 
there  can  be  but  one  satisfaction. 

Our  decision  is  in  accordance  with  a  thoroughly  discussed  English 
<»se  which  went  to  the  Exchequer  Chamber,  and  with  the  state- 
ment of  the  law  by  Mr.  Justice  Story  there  cited.  Oalder  t. 
DobeU,  L.  B.,  6  C.  P.  486.     Story  Agency,  §  160  a. 

Judgfnmtfar  ih$  plaintiff  $  i^rmmL 


TUTTLB  y.  TnAYXLLEBS'  Iksubanob  Oo. 

(U4  Mam.  115.) 

Imwrance-'aMkUtU  — eoniributtfp  nupHytadt. 

A  poliej  of  luaraDoe  against  aoeident  proTided  that  thera  ahoald  ba  ae  v^ 
eoTary  for  death  or  injury  ia  oonaeqaence  of  azpoaore  to  obTloaa  or  aa- 
aeeeeaary  danger,  and  that  the  inaared  should  use  all  diligenoe  for  poiional 
iafetj  and  protection.  The  inaared  was  killed  by  a  railway  train  while  he 
was  running  on  the  track  in  front  of  it,  in  the  night,  to  get  on  a  trala  ap» 
proaching  in  the  other  direction  on  a  parallel  track.  BM,  thai  there 
could  be  no  recoverj.    (5m  note,  p.  818.) 

ACTION  on  a  policy  of  accident  insurance.    The  head-note  and 
opinion  show  the  facts.     The  defendant  had  judgment  below. 

O.  A,  A.  Pevey,  for  plaintiff. 
S.  Lificoln,  for  defendant 
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G.  Alles,  J.  The  policy  provides  among  other  things,  that  no 
claim  shall  be  made  under  it  *'  when  the  death  or  injury  may  have 
happened  in  conseqaence  of  exposure  to  any  obvious  or  unnecessary 
danger."  It  is  also  made  subject  to  the  condition,  that  ''the  party 
insured  is  required  to  use  all  due  diligence  for  personal  safety  and 
protection."  Both  of  these  provisions  were  violated  by  the  act  of  the 
deceased  in  going  upon  and  along  the  track  of  the  railroad,  under 
the  circumstances  stated  in  the  report.  Wright  v.  Boston  A  Maine 
SaUroadf  129  Kass.  440,  443.  No  two  cases  are  precisely  alike 
in  their  facts ;  and  what  constitutes  due  care  must  depend  upon  the 
facts  of  each  case.  But  the  conduct  of  the  deceased  was  such,  as 
in  the  words  of  Mr.  Justice  Colt,  is  "  condemned  by  the  general 
knowledge  and  experience  of  all  prudent  men,  and  is  conclusive  on 
the  question  of  due  care."  The  danger  was  obvious,  the  exposure 
to  it  unnecessary,  the  want  of  due  diligence  clear ;  and  the  death 
of  the  insured  occurred  in  consequence  thereof.  See  also  WilU  v. 
Xynn  d  Boston  Railroad,  129  Mass.  351 ;  Johnson  v.  Boston  and 
Maine  Railroad,  125  id.  75 ;  AUyn  v.  Boston  d  Albany  Railroad, 
105  id.  77  ;  CordeU  v.  New  Fork  Central  d  Hudson  River  RaUr 
road,  75  N.  Y.  330  ;  70  id.  119  ;  s.  c,  26  Am.  Bep.  550  ;  64  N.  ¥• 
535;  BaxUr  v.  Troy  d  Boston  RaUroad,  41  id.  502;  McOarty  v. 
Delaware  d  Hudson  Canal,  17  Hun,  74. 

The  plaintiff  contends  that  it  was  not  the  exposure  or  negligence 
of  the  assured  which  caused  his  death,  but  the  coming  upon  him  of 
the  locomotive  engine,  the  bell  or  whistle  of  which  may  not  have 
sounded ;  that  this  was  a  new  force  or  power  which  intervened,  of 
itself  sufficient  to  stand  as  the  cause  of  the  misfortune  ;  that  it  was 
for  the  jury  to  determine  whether  or  not  the  railroad  corporation 
was  negligent ;  and  that  if  so,  the  negligence  of  the  assured,  if  it 
existed,  was  too  remote  to  defeat  the  policy.  Insftrance  Co. 
V.  Tweed,  7  Wall.  45,  52;  Milwaukee  d  St.  Paul  Railway  v.  Kellogg, 
94  U.  S.  469,  475 ;  Scheffer  v.  Railroad  Co.,  105  id.  249,  252. 
But  without  speculating  as  to  possible  cases,  we  do  not  think 
that  the  doctrine  relied  on  is  applicable  to  this  case.  If  a'  person 
voluntarily  places  himself  in  a  position  where  he  is  exposed  to  an 
obvious  danger,  and  the  precise  injury  happens  to  him  which  there 
is  reason  to  fear,  it  cannot  fairly  be  held  that  the  language  of  this 
policy  was  not  intended  and  understood  to  be  applicable  to  such  a 
case.  For  example,  if  one  while  walking  on  a  railroad  track  is  as- 
saulted by  a  robber  or  a  dog,  or  struck  by  lightning,  his  iict  of 
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travelling  there  has  no  tendency  to  produce  the  injury,  and  is  not  to 
be  deemed  a  contributory  cause  thereof.  But  on  the  other  hand, 
if  one  who  goes  into  a  battle  is  hit  by  a  buUet,  or  if  one  who  goes 
up  in  a  balloon  is  blown  out  to  sea  by  the  currents  of  air,  or  if  one 
who  makes  a  railroad  track  his  path  for  travel  is  run  over  by  a 
passing  locomotive  engine,  he  must  ordinarily  in  any  legal  question 
be  held  to  take  the  risk  of  those  results.  There  is  in  each  of  those 
cases  such  an  association  of  cause  and  efFect,  that  the  one  must  be 
held  to  have  contributed  to  the  other.  To  hold  that  the  death  of 
the  assured  in  the  present  case  did  not  happen  in  consequence  of 
his  exposure  to  the  risk,  but  from  a  new  force  or  power  which  in- 
tervened, would  be  to  fritter  away  the  language  of  the  policy  by 
metaphysical  distinctions  too  fine  to  enter  into  the  understanding 
or  contemplation  of  parties  engaged  in  the  practical  business  of 
making  a  contract  of  insurance.  We  must  assume  that  the  as- 
sured read  his  policy,  and  was  acquainted  with  its  langpiage  and 
attached  some  practical  meaning  to  it.  See  ]Vh%t6  v.  Lang,  128 
Mass.  598  ;  s.  c,  35  Am.  Rep.  402  ;  McOrath  t.  Menoin,  112  id. 
467 ;  8.  c,  17  Am.  Bep.  119  ;  Norton  v.  Eastern  Railroad,  113 
Mass.  366 ;  McDonald  v.  Snelling,  14  Allen,  290  ;  Cluff  v.  Muiuai 
Benefit  Ins.  Co,,  13  id.  308,  319  ;  s.  c,  99 Mass.  317,  329  ;  Harper 
V.  PAmnix  Ins.  Co.,  19  Mo.  506. 

Judgment  on  the  verdict. 

Non  BT  THs  RiroBraB. — ^In  Bwrkkatrd  ▼.  TS^mdUri  Ins,  Oo.,  PennsjlTaoia  Supreme 
€ourt|  Oct.  1, 1888,  an  eocident  inaurance  oontraot  prorided  that  no  claim  ahould  be 
made  for  death  or  injarj  caused  bj  Toluntaiy  ezpoanre  to  oDDeceaaary  danger,  or  by 
walking  or  being  on  the  bridge  of  any  railway.  A  train  on  which  inanred  waa  riding 
«t  night  atopped  on  a  bridge.  He  went  to  the  front  platform  of  the  car  in  which  he 
waa  riding,  and  stepped  off  and  through  a  hole  in  the  floor  of  the  bridge,  cauaing  hia 
death.  JSiddt  that  he  did  not  violate  the  provision  of  the  policy,  and  the  inaoranoe 
company  was  liable  on  the  contract  for  his  death.    The  court  said : 

"  To  make  him  guilty  of  a  *  voluntary  exposure  to  danger,'  he  mnat  intentionaUy 
have  done  aome  act  which  reasonable  and  ordinary  prudence  would  pronounce  danger- 
ous. The  nnoontradicted  eridence  ahowa  that  aeveral  other  passengers  got  out  of  the 
coach,  and  some  of  them  in  advance  of  the  insured.  They  certainly  apprehended  no 
danger.  It  is  customary  for  male  passengers  to  alight  when  a  train  stops  for  any  length 
of  time.  No  notice  was  given  to  passengers  that  it  waa  dangeroua  to  get  out  of  the 
coach  where  it  atood.  So  far  as  appears,  the  bridge,  with  the  ezoeption  of  thia  hole, 
was  well  covered  with  plank  and  entirely  safe.  When  the  inteatate  alighted  other 
passengers  were  standing  on  the  bridge  near  the  brakeman.  The  latter  waa  sitting  on 
timber  that  was  lying  on  thefoot>walk  of  the  bridge,  and  was  to  be  used  in  the  repairs 
being  made.  The  paaaengers  had  no  knowledge  of  these  repairs.  The  brakeman  held 
his  lantern  so  placed  on  the  floor  that  another  timber  cast  its  shadow  over  the  bole, 
making  it  impossible  for  the  insured  to  see  it.    He  could  see  that  portion  of  the  floor 
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limited  by  the  lantern,  and  tbe  passengers  standing  thereon.  He  could  see  the  brake- 
man  near  them.  He  stepped  oat  of  the  coach  in  plain  sight  of  the  brakeman.  He  had 
«  right  to  suppose  he  ooald  land  on  a  floor  as  firm  as  that  on  which  the  others  stood. 
Neither  word  nor  sight  gave  him  notice  <>f  dan^r.  He  did  not  approiuh  the  opening 
eaused  hj  the  draw  and  was  not  injured  thereby.  It  is  true  he  Toluntarily  left  the  car, 
but  a  clear  distinction  exists  between  a  Toluotary  act  and  a  volnntary  exposure  to  dan- 
ger. Hidden  danger  may  exist,  yet  the  exposure  thereto  without  any  knowledge  of 
the  danger  does  not  constitute  a  Toluntary  exposure  to  it.  The  approach  to  an  unknown 
and  unexpected  danger  does  not  make  the  act  a  Toluntary  exposure  therete.  The  re- 
sult of  the  act  does  not  necessarily  determine  the  motive  which  prompted  tbe  action. 
The  act  may  be  Toluntary,  yet  the  exposure  was  involuntary.  The  danger  being  tin- 
known,  the  injury  was  aecidental.  Accident  is  defined  by  Worcester  to  be  an  erent 
proceeding  from  an  unknown  canse,  or  happening  without  the  design  of  the  agent ;  an 
unforeseen  cTent,  incident,  casualty,  chance.  And  by  Webster,  an  event  that  takes 
place  without  one's  forethought  or  expectation ;  an  event  which  proceeds  from  an  un- 
known  cause,  or  is  an  unusual  effect  of  a  known  cause,  and  therefore  not  expected; 
chance,  casualty,  contingency.  In  view  of  the  unquestioned  facts  the  death  of  the 
intestate  was  accidental.  The  danger  was  unknown.  The  injury  was  not  designed. 
We  think  there  was  not  such  a  voluntary  exposure  to  danger  as  to  fairiy  bring  the  act 
of  the  insured  within  the  meaning  of  the  exception." 
In  BUnUt  Adimii'%  v.  JJ,  8.  CatuaUiff  Oo,t  5  Yroom,  871,  the  court  said : 
"  The  circumstances  were  these :  the  assured  was  having  a  small  bam  put  up,  and 
while  the  same  was  building,  had  gone  up  to  the  second  story  to  look  on  at  the  work. 
Stepping  to  one  side  he  trod  upon  a  joist,  which  from  a  concealed  defect  broke,  and 
lie  was  killed  by  falling  to  the  ground.  At  the  time  of  the  accident  he  was  heavily 
•dad  in  two  overcoats,  and  was  said  to  be  an  awkward  inan.  These  facts  do  not  show 
any  disregard  to  his  personal  safety,  on  the  part  of  the  assured.  There  was  no  rashness 
er  undue  exposure  in  placing  himself  in  the  position  described,  and  the  breaking  of  the 
timber,  which  was  the  proximate  cause  of  the  death,  was  a  pure  accident.  Besides, 
this  was  altogether  a  question  for  the  jury,  and  they  were  instructed  in  the  language 
of  the  charge  to  '  take  all  circumstances  into  consideration  in  determining,  as  a  ques- 
tion of  fact,  whether  his  exposure  was  such  as  a  prudent  man  would  not  subject  him. 
self  to,  and  whether  he  exercised  that  degree  of  care  which  would  be  required  of  a 
prudent  man.'  Tbe  verdict  in  favor  of  the  assured,  on  this  point,  is  amply  warranted 
l)y  tbe  proofs." 
8ee  At^  t.  JS^.  Am.  AminmM  (h.,  66  Iowa»  664;  s.  o.,  41  Am.  Bep.  187- 
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(184  Haas.  815.) 

Oriminal  law  —  mantiaughUr —  eMtnce. 

On  a  trial  for  maaalaaghtor,  under  the  issue  of  self  ^iefense,  the  aefendant,  to 
show  that  ha  aeted  under  reasonable  apprehension  of  bodily  injary,  may 
prove  that  the  deceased  was  larger  and  stronger  than  he. 
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W.  B.  Oah  S  J.  P.  Gate,  for  defendant 

O.  Marslan,  attorney-general,  for  Commonwealth. 

Morion,  C.  J.  This  is  an  indictment  for  mandanghter,  charg- 
ing the  defendant  with  the  killing  of  one  Thomas  Barnacle,  by 
stabbing  him  with  a  knife.  The  evidence  tended  to  show  that  said 
Thomas  attacked  the  defendant  with  a  knife  and  fork.  The  de- 
fendant contended  that  he  stabbed  Thomas  when  this  attack  was 
made ;  and  that  he  acted  in  self-defense,  and  under  a  reasonable 
apprehension  that  Thomas  would  do  him  great  bodily  harm.  To 
prove  this  issue,  he  offered  to  show  by  a  witness,  who  knew  both 
Thomas  and  the  defendant,  that  Thomas  was  a  larger  and  more 
powerful  man  than  the  defendant.  Upon  the  objection  of  the 
Commonwealth's  attorney,  the  court  rejected  this  evidence ;  and 
the  defendant  excepted. 

It  is  well  settled  that  if  a  man  is  attacked,  he  has  the  right  to 
defend  himself.  If  the  attack  is  of  such  a  character,  and  made 
under  such  circumstances,  as  to  create  a  reasonable  apprehension  of 
great  bodily  harm,  and  he  acts  under  such  apprehension,  and  in  the 
reasonable  belief  that  no  other  means  will  effectually  prevent  the 
harm,  he  has  the  right  to  kill  the  assailant.  In  such  cases  there- 
fore the  questions  whether  there  was  reasonable  cause  to  appre- 
hend great  bodily  harm,  and  whether  the  defendant  acted  under 
such  apprehension,  are  material  issues.  OommonweaUh  v.  Wood- 
ward,  102  Mass.  155  ;  OommonweaUh  v.  (yjifalley,  131  id.  423.  It 
necessarily  follows,  that  in  the  case  before  us,  the  question  whether 
the  defendant  acted  under  a  reasonable  apprehension  of  great 
bodily  harm  to  himself  from  the  attack  of  Thomas,  was  a  material 
issue.  Any  evidence  which  tends  to  prove  this  issue  is  competent. 
The  jury  could  not  intelligently  pass  upon  this  issue  without  being 
informed  as  to  the  character  and  circumstances  of  the  attack.  It 
seems  to  us  clear,  that  the  fact  that  the  assailant  was  a  larger  and 
more  powerful  man  than  the  defendant  has  a  bearing  upon  the 
issue.  The  test  is  whether  the  fact  is,  according  to  the  general  ex- 
perience of  mankind,  capable  of  affording  a  reasonable  presump- 
tion or  inference  as  to  the  issue  in  dispute.  The  question 
whether  a  man  has  reason  to  apprehend  danger  from  an  attack  must 
depend  in  some  measure  upon  the  size  and  strongtit  of  the  assiiilant. 


JA2^  UARY  TEKM,  1883.  321 


Commonwealth  t.  Barnacle. 


If  the  assailant  is  a  child,  or  a  weak  and  effeminate  man,  much 
inferior  in  strength  to  the  party  assaulted,  and  unarmed,  common 
experience  teaches  us  that  there  is  no  cause  to  apprehend  serious 
danger  from  the  assault.  On  the  other  hand^  if  the  assailant  is  a 
large  and  powerful  man,  whom  the  assaulted  party  could  not 
successfully  resist  by  his  unaided  strength,  this  fact  would  natur- 
ally create  in  his  mind  an  apprehension  of  danger,  which  might 
justify  him  in  using  a  deadly  weapon  for  self-defense.  Certainly  it 
must  be  .competent  to  show  that  the  assailant  was  armed  with  a 
deadly  weapon  ;  for  the  same  reason,  it  may  be  shown  that  he  is 
armed  by  nature  with  a  superior  size  and  strength,  which  makes  his 
attack  irresistible  and  dangerous. 

We  are  of  opinion  that  the  fact  which  the  defendant  offered  to 
prove,  that  the  said  Thomas  was  a  larger  and  more  powerful  man 
than  the  defendant,  was  competent,  and  should  have  been  admitted. 

The  Commonwealth  relies  upon  the  cases  of  CommonweaUh  y. 
Hittiard,  2  Gray,  294 ;  CommonweaUh  v.  Heady  12  id.  167  ;  and 
CommonweaUh  y.  York,  7  Law  Bep.  497,  507.  In  CommonweaUh 
T.  Hittiardf  the  question  we  have  discussed  does  not  appear  to  have 
been  raised.  The  defendant  there  offered  to  show  the  general 
character  of  the  deceased  as  a  fighting,  brutal  man,  of  great 
strength ;  and  the  decision  was  that  the  evidence  was  too  remote, 
the  court  saying  that  ^Hhe  provocation  under  which  the  defendant 
acted  must  be  judged  of  by  the  res  geeice  ;  and  the  evidence  must 
be  confined  to  the  facts  and  circumstances  attending  the  assault  by 
the  deceased  upon  the  defendant."  It  does  not  decide  that  the 
defendant  could  not  put  in,  as  part  of  the  res  gestm,  the  fact  that 
the  deceased  was  larger  and  more  powerful  than  himself. 

So  in  CommonweaUh  v.  Tork,  the  defense  being  that  the  homi- 
cide was  committed  under  provocation  and  in  mutual  combat,  it 
was  ruled  at  the  trial  that  upon  these  issues  evidence  of  the  general 
diaracter  of  the  deceased  as  a  quarrelsome  man  and  as  a  prize- 
fighter was  not  admissible.  The  question  before  us  was  not  raised 
or  considered. 

In  Oomm4mwealth  v.  Mead,  the  court  held  that  evidence  tending 
to  prove  the  great  muscular  strength  of  the  deceased  was  incompe- 
tent. That  case  has  not,  we  think,  been  followed  by  other  courts, 
and  has  been  much  questioned  by  the  profession.  So  far  as  it  con- 
flicts with  our  decision  in  the  case  before  us,  we  feel  constrained  to 
overrule  it.  Excepiions  svi^fnined. 

Vol.  XLV— 41 
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(lMllMi.»l) 

Wttt — catkcMkUion — revivor  of  former  — MidfnM. 

The  mere  oanoellatioii  of  a  will  oontaining  a  claofle  rayoking  former  wills  does 
not  roTive  a  former  will,  but  the  sabeeqaent  dedaratloiie  of  the  testator  are 
competent  to  show  that  he  meant  to  revlTe  a  former  and  existing  wiU.  {8m 
nots,  p.  887.) 

A  PPEAL  from  probate  decree.     The  opinion  states  the  case. 

H,  Kingman^  for  appellee. 
B,  Bobinson,  for  appellant. 

0.  Allen,  J.  The  two  questions  in  this  case  are,  first,  whether 
the  cancellation  of  a  will,  which  was  duly  executed,  and  which  con- 
tained a  clause  expressly  revoking  former  wills,  has  the  effect,  as 
matter  of  law,  to  reyive  a  former  will  which  has  not  heen destroyed 
or  whether  in  each  instance  it  is  to  be  regarded  as  a  question  of  in- 
tention, to  be  collected  from  all  the  circumstances  of  the  case;  and 
secondly,  if  it  is  to  be  regarded  as  a  question  of  intention,  whether 
subsequent  oral  declarations  of  the  testator  are  admissible  in  evi- 
dence for  the  purpose  of  showing  what  his  intention  was.  These 
are  open  questions  in  this  Commonwealth.  In  Reid  v.  Borland^  14 
Mass.  208,  the  second  will  was  invalid,  for  want  of  due  attestation. 
In  Laughton  v.  Atkins,  1  Pick.  535,  the  second  will  was  adjudged 
to  be  null  and  void,  as  having  been  procured  through  undue  influ- 
ence and  fraud  ;  and  the  whole  decision  went  upon  the  ground  that 
it  was  never  valid,  and  could  not  be. 

The  first  of  these  questions  has  been  much  discussed,  both  in 
England  and  America  ;  and  it  has  been  often  said  that  the  courts 
of  common  law  and  the  ecclesiastical  courts  in  England  are  at  vari- 
ance upon  it.  See  1  Wms.  on  Executors  (5th  Am.  ed.),  154-156, 
where  the  authorities  are  cited.  The  doctrine  of  the  ecclesiastical 
courts  was  thus  stated  in  1824,  in  Usiicke  v.  Batoden^  2  Add.  Ecc 
116,  125:  ''The  legal  presumption  is  neither  adverse  to,  nor  in 
favor  of,  the  revival  of  a  former  uncancelled,  upon  the  cancellation 
of  a  later,  revocatory,  will.     Having  furnished  this  principle,  the 


FBBRUABY  TERM,  1883.  323 


PiekeoB  ▼.  DftTia. 


law  withdraws  altogether,  and  leayes  the  question,  as  one  of  inten- 
tion porely,  and  open  to  a  decision,  either  way,  solely  according  to 
facts  and  circumstances. "  See  also  Moar$  y.  Moor$y  1  Phillim.  ^; 
WiUffa  Y.  Wilson,  3  id.  543,  554 ;  HooUm  v.  Heady  id.  26  ;  Kirk- 
ciidbright  v.  Kirkcudbright,  1  Hagg.  ECc.  325  ;  W$hh  y.  Philips^  1 
Moore  P.  G.  299.  In  Powell  on  Dev.  (ed.  of  1827)  527,  528,  a  dis- 
tinction is  taken  between  the  effect  of  the  cancellation  of  a  second 
vfill  which  contains  no  express  clause  revoking  former  wills,  and 
of  a  will  which  contains  such  a  clause  ;  and  in  respect  to  the  latter 
it  is  said  that,  ''if  a  prior  will  be  made,  and  then  a  subsequent 
one  expressly  revoking  the  former,  in  such  case,  although  the  first 
will  be  left  entire,  and  the  second  will  afterward  cancelled,  yet 
the  better  opinion  seems  to  be,  that  the  former  is  not  thereby  set  up 
jigainst.  "  Jarman's  note  questions  the  soundness  of  the  above  doo- 
trine  (p.  529,  n).  While  this  apparent  discrepancy  in  the  respect- 
ive courts  remained  not  fully  reconciled,  in  1837,  the  EngUsh 
fltatute  of  wills  was  passed,  Stat  7  Will.  IV.  &  1  Vict.  ch.  26,  § 
22  of  which  provided,  that  ''  no  will  or  codicil,  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall  be  revived  otherwise 
than  by  the  re-execution  thereof,  or  by  a  codicil  executed  in  manner 
hereinbefore  required,  and  showing  an  intention  to  revive  the  same.'^ 
Since  the  enactment  of  this  statute,  the  decisions  in  all  the  courts 
have  been  uniform,  that  after  the  execution  of  a  subsequent  will 
which  contained  an  express  revocation,  or  which  by  reason  of  in- 
<K)nfiiBtent  provisions  amounted  to  an  implied  revocation  of  a  for- 
mer will,  such  former  will  would  not  be  revived  by  the  cancellation 
or  destruction  of  the  later  one.  Major  v.  Williams^  3  Ourt  Ecc.  432; 
JofMs  V.  Choetiy  id.  770,  782 ;  Brown  v.  Brown,  8  El.  &  Bl.  876 ; 
Dickinson  v.  Swalman,  30  L.  J.  (N.  S.)  P.  &  M.  84;  Wood  v.  Wood,  L. 
B.,  1  P.  ft  D.  309*  In  order  to  have  the  effect  of  revocation,  it  must  of 
course  be  made  to  appear  that  the  later  will  contained  a  revocatory 
clause,  or  provisions  which  were  inconsistent  with  the  former  will ; 
and  the  mere  fact  of  the  execution  of  a  subsequent  will,  without 
evidence  of  its  contents,  has  been  considered  insulBScient  to  amount 
to  a  revocation.  Cueto  v.  Oilbert,  9  Moore  P.  G.  131.  See  also 
Nelson  v.  McOiffert,  3  Barb.  Ch.  158. 

In  the  United  States,  there  is  a  like  discrepancy  in  the  decis- 
ions in  different  States,  though  the  clear  preponderance  appears 
to  be  in  favor  of  a  doctrine  substantially  like  that  established 
in  the  ecclesiastical  courts.      This  rule  was  established  in  Oon- 
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necticat,  in  1821,  in  James  v.  Marvin^  3  Conn.  576^  where  it  was 
held  that  the  reyocatory  clause  in  the  second  will,  propria  vigore, 
operated  instantaneously  to  effect  a  reyocation^  and  that  the 
destruction  of  the  second  will  did  not  set  up  the  former  one ; 
and  the  like  rule  was  declared  to  exist  in  New  York,  by  the  Su- 
preme Court  of  that  State,  in  1857,  in  Simmons  v.  SimmonSy  26 
Barb.  68.  The  question  was  greatly  considered  in  Maryland,  in 
1863,  in  Colvin  y.  Warford,  20  Md.  357,  391,  and  the  court  declared 
that  *'a  clause  in  a  subsequent  will,  which  in  terms  reyokes  a 
preyious  will,  is  not  only  an  expression  of  the  purpose  to  reyoke  the 
preyious  will,  but  an  actual  consummation  of  it,  and  the  reyoca- 
tion  is  complete  and  conclusiye,  without  regard  to  the  testament- 
ary proyisions  of  the  will  containing  it."  The  court  further  held 
that  the  cancellation  of  a  reyoking  will,  prima  facis^  is  eyidence  of 
an  intention  to  reyiye  the  preyious  wiU,  but  the  presumption  may 
be  rebutted  by  eyidence  of  the  attending  circumstances  and  prob- 
able motiyes  of  the  testator.  In  Harwell  y.  Lively^  30  Oa.  315,  in 
1860,  a  similar  rule  was  laid  down  and  maintained  with  great  force 
of  reasoning.  The  opinion  of  the  court  concludes  with  the  follow- 
ing pertinent  suggestion  :  '^  It  must  be  conceded  there  is  much  law 
adyerse  to  the  doctrine.  *  *  *  Calculated  as  it  is  to  snbserye 
and  enforce  the  tenor  and  spirit  of  our  own  legislation,  and  to  giye 
to  our  people  the  full  benefit  of  the  two  hundred  years*  experience 
of  the  mother  country,  as  embodied  in  the  late  act,  is  it  not  the 
dictate  of  wisdom  to  begin  in  this  State  where  they  haye  ended  in 
England  ?  We  think  so.''  See  also  Barkedale  y.  Hopkins,  23  Oa. 
882.  The  courts  of  Mississippi,  in  1836,  and  of  Michigan,  in  1881, 
adopted  the  same  rule.  Bohanon  y.  Walcot,  1  How.  (Miss.)  336  ; 
29  Am.  Dec.  631 ;  /Scott  y.  Fink,  45  Mich.  241.  It  is  to  be  obseryed, 
that  some  of  the  foregoing  decisions  are  put  expressly  on  the  ground 
that  the  later  will  contained  an  express  clause  of  reyooation.  45 
Mich.  246  ;  20  Md.  392.  An  examination  of  the  cases  decided 
in  Pennsylyania  leads  us  to  infer  that  a  similar  rule  would  probably 
haye  been  adopted  in  that  State,  if  the  question  had  been  directly 
presented.  Lawson  y.  Momson,  2  DalL  286,  290 ;  1  Am.  Dec 
288 ;  Baudinot  y.  Bradford,  2  Yeates,  170 ;  s.  c,  2  Dall.  266  ; 
Fliniham  y.  Bradford,  10  Penn.  St.  82,  85,  92. 

On  the  other  hand,  in  Taylor  y.  Taylor,  2  Nott  ft  McC.  482,  in 
1820,  it  was  held  in  South  Carolina  that  the  earlier  will  reyiyes 
upon  the  cancellation  of  the  later  one ;  and  the  same  rule  preyails 
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in  New  Jersey,  as  is  shown  by  Sandatt  y.  Beaity,  4  Stew.  (N.  J.) 
643,  and  cases  there  cited. 

In  Yarioas  States  of  the  Union,  statates  haYe  been  enacted  sub- 
stantially to  the  same  effect  as  the  English  statute  aboYe  cited, 
showing  that  whereYer,  so  far  as  our  obseiration  hais  extended,  the 
subject  has  been  dealt  with  by  legislation,  it  has  been  thought 
wiser  and  better  to  proYide  that  an  earlier  will  shall  not  be  reYired 
by  the  cancellation  of  a  later  one.  There  are,  or  haYe  been,  such 
statutes  in  New  York,  Ohio,  Indiana,  Missouri,  Kentucky,  Cali- 
fornia, Arkansas  and  Virginia,  and  probably  in  other  States.  Oon- 
oeming  these  statutes  of  New  York,  it  is  said  in  4  Kent  Com.  532, 
that  they  ^^haYc  essentially  changed  the  law  on  the  subject  of  these 
oonstrnctiYe  rcYocations,  and  rescued  it  from  the  hard  operation  of 
those  technical  rules  of  which  we  haYe  complained,  and  placed  it 
on  juster  and  more  rational  grounds.'^ 

On  the  whole,  the  question  being  an  open  one  in  this  State,  a 
majority  of  the  court  has  come  to  the  conclusion  that  the  destruc- 
tion of  the  second  will  in  the  present  case  would  not  have  the  effect 
torcYiYC  the  first,  in  the  absence  of  cYidence  to  show  that  such  was 
the  intention  of  the  testator.  The  clause  of  reYocation  is  not 
necessarily  testamentary  in  its  character.  It  might  as  well  be 
executed  as  a  separate  instrument.  The  fact  that  it  is  inserted  in 
n  will  does  not  necessarily  show  that  the  testator  intended  that  it 
should  be  dependent  on  the  continuance  in  force  of  all  the  other 
proYisions  by  which  his  property  is  disposed  of.  It  is  more  reason- 
able and  natural  to  assume  that  such  revocatory  clause  shows 
emphatically  and  conclusiYely  that  he  has  abandoned  his  former 
intentions,  and  substituted  therefor  a  new  disposition  of  his  prop- 
erty, which  for  the  present,  and  unless  again  modified,  shall  stand 
as  representing  his  wishes  upon  the  subject.  But  when  the  new 
plan  is  in  its  turn  abandoned,  and  such  abandonment  is  shown 
by  a  cancellation  of  the  later  will,  it  by  no  means  follows  that  his 
mind  reverts  to  the  original  scheme.  In  point  of  fact,  we  believe 
that  this  would  comparatively  seldom  be  found  to  be  true.  It  is 
only  by  an  artificial  presumption,  created  originally  for  the  purpose 
of  preventing  intestacy,  that  such  a  rule  of  law  has  ever  been  held. 
It  does  not  correctly  represent  the  actual  operation  of  the  minds  of 
testators,  in  the  majority  of  instances.  The  wisdom  which  has 
oome  from  experience,  in  England  and  in  this  country,  seems  to 
point  the  other  way.     In  the  absence  of  any  statutory  provision  to 
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tiio  contrary,  we  are  inclined  to  the  opinion  that  such  intention,  if 
proved  to  have  existed  at  the  time  of  cancelling  the  second  will, 
would  give  to  the  act  of  such  cancellation  the  effect  of  reviving 
the  former  will ;  and  that  it  would  be  open  to  prove  such  intention 
by  parol  evidence.  Under  the  statute  of  England,  and  of  Virginia 
and  perhaps  of  other  States,  such  revival  cannot  be  proved  in  this 
manner.  Major  v.  Williams,  and  Dickifnton  v.  Swaiman,  above 
cited  ;  Budisill  v.  Rodes,  29  Gratt.  147.  But  this  results  from  the 
express  provision  of  the  statute. 

In  the  present  case,  there  was  no  evidence  tending  to  show  that 
the  testatrix  intended  to  revive  the  first  will ;  unless  the  bare  fact 
that  the  first  will  had  not  been  destroyed  amounted  to  such  evi- 
dence. Under  the  circumstances  stated  in  the  report,  little  weight 
should  be  given  to  that  fact.  The  will  was  not  in  the  custody  of 
the  testatrix,  and  the  evidence  tended  strongly  to  show  that  she 
supposed  it  to  have  been  destroyed. 

The  question  therefore  is  not  very  important,  in  this  case,, 
whether  the  subsequent  declarations  of  the  testatrix  were  admissible 
in  evidence  for  the  purpose  of  showing  that  she  did  not  intend,  by 
her  cancellation  of  the  second  will,  to  revive  the  first ;  because  in 
the  absence  of  any  affirmative  evidence  to  prove  the  existence  of 
such  intention,  the  first  will  could  not  be  admitted  to  probate. 
Nevertheless  we  have  considered  the  question,  and  are  of  opinion 
that  such  declarations  were  admissible  for  the  purpose  of  showing 
the  intent  with  which  the  act  was  done.  The  act  itself  was  consist- 
ent with  an  intention  to  revive,  or  not  to  revive,  the  earlier  will. 
Whether  it  had  the  one  effect,  or  the  other,  depended  upon  what 
was  in  the  mind  of  the  testatrix.  It  would  in  many  instances  be 
more  satisfactory  to  have  some  decisive  declaration  made  at  the  very 
time,  and  showing  clearly  the  character  of  the  act'  Evidence  of 
declarations  made  at  other  times  is  to  be  received  with  caution. 
They  may  have  been  made  for  the  very  purpose  of  misleading  the 
hearer  as  to  the  disposition  which  the  speaker  meant  to  make  of  his 
property.  On  the  other  hand,  they  may  have  been  made  under 
such  circumstances  as  to  furnish  an  entirely  satisfactory  proof  of 
his  real  purpose.  It  is  true,  that  it  may  not  be  proper  to  prove  the 
direct  act  of  cancellation,  destruction  or  revocation  in  this  manner. 
But  when  there  is  other  evidence  of  an  act  of  revocation,  and 
when  the  question  of  the  revival  of  an  earlier  will  depends  upon 
the  intention  of  the  testator,  which  is  to  be  gathered  from  &ct8 
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and  circumstances,  his  declarations,  showing  such  intention, 
whether  prior,  contemporaneous  or  subsequent,  may  be  proved  in 
evidence. 

In  the  great  case  of  Sugden  v.  SL  Leonards,  1  P.  D.  154,  the 
question  underwent  full  discussion,  in  1876,  whether  written  and 
oral  declarations  made  by  a  testator,  both  before  and  after  the  execu- 
tion of  his  will,  are,  in  the  event  of  its  loss,  admissible  as  secondary 
evidence  of  its  contents  ;  and  it  was  decided  in  the  afBjrmative.  It 
was  admitted  in  the  argument,  at  one  stage  of  the  discussion,  that 
such  subsequent  declarations  would  be  admissible  to  rebut  a  pre* 
sumption  of  revocation  of  the  will ;  but,  this  being  afterward 
questioned,  it  was  declared  and  held,  on  the  greatest  consideration, 
not  only  that  these,  but  also  that  declarations  as  to  the  contents  of 
the  will,  were  admissible.  See  pages  174, 198,  200,  214,  215,  219, 
220,  225,  227,  228,  240, 241.  The  case  of  Keeii  v.  Keen,  L.  R,  3 
P.  &  D.  105,  is  to  the  same  effect.  See  also  Oauld  v.  Lakes,  6  P. 
D.  1  ;  Doe  V.  Allen,  12  A.  ft  B.  451 ;  Usticke  v.  Bawden,  2  Add. 
Ecc.123;  Welch  r.  Phillips,  1  Moore  P.  C.  299;  Whiteley  v. 
King,  10  Jur.  (N.  S.)  1079;  Re  Johnson's  Will,  40  Oonn.  587; 
Lawyer  v.  Smith,  8  Mich.  411  ;  Patterson  v.  Rickey,  32  Ghu  156  ; 
1  Jarm.  Wills  (5th  Am.  ed.  by  Bigelow),  130,  133,  134,  142,  and 
notes.  The  question  was  also  discussed,  and  many  cases  were  cited, 
in  Oottagan  v.  Bums,  57  Me.  449,  but  the  court  was  equally 
divided  in  opinion.  Many  though  not  all  of  the  cases,  which  at 
first  sight  may  appear  to  hold  the  contrary,  will  be  found  on 
examination  to  hold  merely  that  the  direct  fact  of  revocation  can- 
not be  proved  by  such  declarations. 

The  result  is,  that  in  the  opinion  of  a  majority  of  the  court  the 
will  should  be  disallowed,  and  the  decree  of  the  Probate  Court 
reversed. 

Judgmefit  reversed, 

Mots  ww  tmm  Hvomfib.— 

Mgn%WT  ^r  nrst  WI11«  As  to  the  qaestioa  of  a  revivor  of  a  former  will  by  the  revooa- 
tlon  of  a  subeequent  will  containing  a  revooatory  clause,  the  cttrrent  of  American  author* 
ities  la  against  a  revivor  of  the  first  will.  For  reference  to  the  various  State  statntes  on 
revivor  of  revoked  will,  see  8  Jarman  on  Wills  (Bandolph  ft  Taloott),  7M,  note  88.  For  the 
aathorlties  under  the  English  statutes,  see  6  Ghitty's  Statutes  (4th  ed.),  9!<MM6. 

In  Jismesv.  JMhroiTuS  Conn.  578,citedjn  principal  case,  the  tostator  made  and  pub- 
hsbed  a  will  containing  a  claase  expretAy  revoking  all  former  wills;  he  did  not  eane^  nrde- 
itrify  the  first  wHI,  nor  revoke  it  in  any  other  way  than  by  making  the  second  will,  and  ihe 
court  held  that  the  clause  revoking  the  first  will  propria  vignrf  operated  instantaneously 
to  effect  a  revoeatlon;  and  that  consequently  the  destmotion  of  the  neoond  will  did  not  net 
np  the  form 
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In  this  CMe  the  court  taj  (p.  STQ  .*  **  A  deed  of  rerooetion,  aepente  from  a  wiJl,  he« 
theclfectof  annnIUncapiiorwlUtnitantaQeona|y;andthe<qperationistheMune,  whetter 
the  leToklng  clanie  be  in  a  deed  or  will ;  for  it  is  never  a  neoenaiy  part  of  IJm  latter. 
The  implied  reTOoation  of  a  wUl,  by  one  made  subsequently  with  different  devises  and  be- 
quests, rests  upon  a  different  foundation.  The  revocation  effected  by  a  witt  merely  is  not 
lostantaDeous,  but  ambulatory,  unto  the  death  of  the  testator,  for  although  by  making  a 
second  will  the  testator  intends  to  revoke  the  former,  yet  he  may  change  his  intentions 
at  any  tliue  before  his  death  (Few.  Dev.  610) ;  and  this  was  the  case  of  Ooodright  v.  Ola- 
tier,  4  Burr.  S513.  But  a  dause  of  €xprm§  revoeatton  is  something  more  than  a  declared 
intention ;  it  Id  an  act  consummated  by  the  execution  of  the  deed,  or  will,  in  which  it  In 
contained,  and  operating  immediately.  ^  *  ^  Bj  the  express  revocation  the 
will  in  question  was  destroyed,  and  never  having  been  revived  by  republication.  It  Is  of  no 
legal  validity. " 

In  the  New  York  esse  of  Simmotu  v.  SUnmonBt  M  Barb.  66,  also  cited  in  principal  case, 
the  question  of  rsTival  wss  not  involved,  and  the  remarks  of  the  court  on  that  question 
were  uMter. 

In  Oemyia  it  was  held  {Harwell  v.  fldneeO,  80  Oa.  816),  tliat  ^  When  a  will  has  been 
revoked  by  a  subsequent  will,  the  revocation  of  the  latter  does  not  per  se  revive  the  for- 
mer, nor  can  it  be  revived  except  by  a  republicstion  in  writing,  attested  by  three  witnesses 
or  by  codicil  duly  executed.  '* 

In  this  case  Lumpkiv,  J.,  said:  *  *  It  has  been  a  long  mooted  question  whether  the 
idngle  fact  of  the  revocation  of  a  subsequent  will  revives  a  prior  revoked  one.  The  aign- 
roent  in  tavor  of  the  revival  is  this :  The  first  will  would  be  good  but  for  the  last  which 
revokes  it,  snd  this  Isst,  being  Itself  afterward  revoked,  beoomes  amiUtty,  hasno  effsek 
whatever,  and  of  course  leaves  the  prior  wHl  unaffected.  •  •  •  •  Hers  are  two  wills  of 
different  dates  and  inc<msistent  provisions  and  the  last  one  in  point  of  date  is  oonf esMdly 
revoked,  which  of  these  papers,  or  does  either,  show  the  >lnal  testamentary  mind  of  the 
testator  ?  I  esy  neither  does.  The  last  one  does  not,  as  Is  admitted  by  everybody ;  for  it 
Is  expressly  revoked.  How  is  it  with  the  first  ?  That  oontains  wlmt  was  once  his  mind, 
but  we  know  that  he  changed  that  mind  when  he  made  the  loff  one.  How  do  we  know 
that  he  ever  reverted  to  it  ?  It  is  said  that  he  changed  again  when  he  revoked  the  last. 
This  is  true  but  to  what  did  he  change  7  The  case  is  this.  He  had  a  scheme  and  aban- 
doned it  for  another,  and  then  abandoned  the  second.  All  so  far  is  dear  and  satisfactory, 
but  can  you  go  further  and  esy,  that  when  he  abandons  the  last  he  rstnmed  to  the  first  f 
If  these  two  schemes  comprehended  alt  the  poeeMe  dtepoettione  of  his  property,  then  the 
conduslon  would  be  a  logical  one,  that  when  he  abandoned  the  one  he  retuned  to  the 
other.  But  when  the  number  of  possible  schemes  in  eveiy  case  is  legion,  jrou  cannot  ssy  that 
because  he  has  dei>arted  from  any  one,  you  know  his  mind  has  settled  upon  sny  other  psr- 
ticular  one  out  of  that  infinite  number.  The  whole  fallacy  lies  in  assuming  that  the  two 
papers  exhaust  the  snl^ect.** 

But  see  Oeorgia  Oode  1878, 1 8478. 

In  the  vary  recent  case  of  Steven*  v.  Hope^  17  Northwestern  Reporter,  6B8  (Sup.  Ct 
Mich.)  it  was  held  that  **  When  a  will  has  once  been  exprssdy  revoked  1^  a  later  one^ 
nothing  can  ever  be  claimed  under  it,  even  though  the  later  will  has  been  lost  or 
destroyed.*' 

In  that  esse  the  court  ssy:  *  *  Isaac  Stevens,  the  supposed  testator,  and  an  old  man, 
died  at  his  home  in  Kalamasoo  on  the  18th  of  December,  1878.  His  estate  Was  estimated 
at  about  $16,000.  He  left  three  sons,  Jackson,  Issac  P.,  and  lAfayette  Stevens,  snd  six 
dau^ters.  The  will  offered  for  probate  was  made  seventeen  years  prior  to  his  death, 
being  dated  April  88, 1808.  At  the  time  It  was  made  he  was  living  with  his  wife,  Betsey , 
snd  a  liberal  provision  was  Inserted  for  her  benefit.  '  But  she  died  some  time  sfterward . 
In  1874  the  son  Lafsyette  married  and  cameto  reside  with  the  testator,  and  in  1877  the 
latter  intermarried  with  the  mother  of  Lafayette's  wife,  and  the  four  rsslded  together  up 
to  the  testator's  death.  The  other  children  lived  by  therasslves;  Jackson,  the  eldest  of 
the  brothers,  and  Isaac  P.  resided  on  small  farms  near  by     *    ^    *    * 

Hie  formalities  of  this  instrument  (will  of  1888)  have  not  been  questioned.  The  hrond 
Issue  arises  on  proponent's  sllegation  that  it  is  decedent's  last  wtlL  Tlie  contsstants 
deny  that  It  Is  so.    They  contend  that  he  revoked  it.  and  they  specify  the  manner.    They 
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aver  that  In  1879,  and  a  short  time  prior  to  his  death,  he  executed  another  will,  contalnlBr 
ezpreas  words  of  revocation.  This  wUl  is  not  produced.  But  the  claim  of  contestanu 
that  the  decedent  actually  executed  such  a  wUl  has  much  testimony  in  its  favor.  Hie 
int>ponents  make  use  of  Its  non-production  as  an  argument  that  no  such  will  was  ever 
msde,  notwithstanding  the  Independent  indications  to  the  contrary,  and  in  this  oonnep- 
tk>n  they  dte  the  doctrine  to  which  prominence  is  subsequently  given,  in  the  chaige, 
that  where  it  is  shown  that  a  wUl  wss  once  In  ezlstenoe,  and  was  in  the  testator's  posses- 
sion, when  last  heard  of,  the  droumstance  that  It  is  not  found  at  his  death  raises  a  pre- 
sumption of  fact  that  he  destroyed  it  with  intent  to  cancel  it.  IdUy  v.  Broum,  11  Wend . 
2S7;  BeUt  v.  Jtidaion,  6  id.  178;  BuHdey  v.  Redmond,  %  Bradf .  8urr.  281;  Jester's  ^ppsolt 
87  Penn.  St.  67;  Nowdl  v.  Bomer,  ISO  Mass.  277;  Mentr  v.  ifocfcin,  U  Bush,  484;  Brown 
V.  Brtnro,  8  El.  ft  Bl.  88^  The  aptness  and  force  of  this  citation  will  be  noticed  further 
•on.  The  contestants  assume  to  meet  this  argument  against  the  existence  of  the  second 
win,  attempted  to  be  drawn  from  Its  non-production,  by  contending  thst  the  widow,  to- 
gether with  Lafayette  and  Issao  P.,  the  chief  beneficiaries  under  the  will  of  1888,  fkvudu- 
lently  suppressed  it,  and  this  theory  Is  not  destitute  of  evidence.  Moreover,  the  record 
contains  grounds  for  aignment  that  the  papers  of  the  testator,  including  the  second,  will, 
in  esse  there  wss  one«  fell  under  the  eonirdl  of  thewtdowandthepropofuntBothiB  death. 
This  Is  a  consideratkm  which  could  not  be  overlooked  In  a  discussion  turning  on  the  Influ- 
ence of  inesnmptlons.  SehuUg  V.  3ehuUz,M  N.  T.  6S8.  The  presence  of  motive  and 
opj>orUmHy  could  not  be  wholly  disregarded.  But  It  is  needful  to  return  to  the 
vital  Issue. 

**  The  flnid  question  Is  not  whether  the  supposed  wUl  of  1879  was  revoked  1^  the  testator, 
or  whether  it  was  in  existence  at  his  death,  or  whether  the  widow  snd  the  two  sons  sup- 
pressed it  The  present  proceeding  Is  not  to  establish  that  wHl.  The  purpose  Is  to  decide 
whether  the  will  of  1802  shall  be  established  or  not,  and  that  Is  made  to  depend  on  triiether 
the  testator  did  or  did  not  execute  the  alleged  second  wilL  If  he  did  not,  then  no  objeo- 
tions  appear  to  the  establishment  of  the  wlU  of  1882.  On  the  contrary.  If  he  did,  then  it 
Is  immaterial  what  became  of  it,  or  whether  an  intestacy  would  arise;  it  put  an  end  to. 
the  will  of  1882.  That  no  will  of  1879  is  produced.  Is  no  doubt  a  circumstance  which  may 
be  considered,  along  with  others,  on  the  question  whether  such  a  wUl  ever  In  fact  existed- 
Were  it  produced  It  would  demonstrate  Its  own  existence  and  foreclose  the  Issue.  But  if 
the  facts  and  inferences  ars  sufficient,  notwithstanding  its  absence  to  satisfy  the  mind 
that  it  once  existed,  its  non-production  is  wholly  Immaterial  on  the  present  Issue.  WaltU 
V.  WaOiB,  114  Msss.  610. 

**  We  have  come  again  to  the  point  where  the  proponents  cite  the  presumption  that  the 
testator  destroyed  it.  By  this  they  antagonise  their  own  position.  Because  the  proposh 
tton  necessarily  admits  that  the  revoking  will  was  once  in  existence,  and  if  that  be  con- 
ceded. It  decides  the  case  adversely  to  the  will  of  1802.  The  case  was  tried  on  principles 
not  in  harmony  with  this  opinion,  and  the  record  contains  rulings  which  cannot  be 
sostslned.  Certain  requests  weie  accepted  as  accurate  expressions  of  the  law,  and  we 
find  among  them  the  statement  that  the  revoking  will,  triiether  destroyed  or  not,  would 
do  awsy  with  the  prior  one.  But  the  point  was  not  allowed  to  rest  on  these  requests. 
Tlie  judge  took  up  the  matter  in  his  original  observations,  and  laid  it  down  expressly  that 
the  second  wUl  would  only  operate  to  revoke  the  prior  one  In  case  it  remained  in  force  at 
the  testator's  death.  In  this  respect  the  direct  instruction  was  an  absolute  contradiction 
of  the  statements  read  from  the  requests,  and  was,  moreover,  as  we  have  seen,  an  errone- 
cos  explanation  of  the  law.*' 

Upon  the  execution  of  the  Isst  win  of  a  testator,  a  former  will  executed  by  him  is  re. 
voked  and  becomes  Invalid  and  mere  waste  paper,  and  Is  not  competent  evidence  for  any 
purpose.    State  ▼.  Oroedey,  09  Ind.  908. 

In  Seoftv.  Rnk,  4ft  Mich.  241,  it  was  held  that  '*  A  win  is  not  rerived  by  the  destruc- 
tion oi  a  subsequent  wfll  when  the  latter  or  any  Intermediate  win  had  contained  a  clause 
revoking  all  former  wIUs,  "  and  at  page  244.  it  was  said,  '*  There  has  been  much  diffei^ 
enee  of  opinion  on  the  question  whether  the  revocation  of  a  second  wlU  is  of  itself  suffl 
«isnt  to  revive  the  flrsL  F6r  the  last  oentury,  those  maintaining  that  it  is,  aqcued  that 
the  seoond  wUl  Is  without  foroe  against  the  first,  unless  it  becomes  eflPectiveby  being 
allowed  to  survive  the  testator,  and  the  opinion  of  Lord  MAMSFnoj)  in  Harwood  v.  OoitA- 
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rlglU,  Oowper,  87,  ia  olted  M  oonduaive.  Thai  ease  origtiiated  in  the  Common  Fleas,  and 
is  fuUj  reported  in  8  Wilson,  497.  There  was  a  special  Terdlci.  No  revocation  was 
found ,  nor  the  ezistenoe  of  refocable  words,  nor  what  were  the  prorislons  of  the  second 
win  or  any  of  them.  And  the  Juiy  stated  expressly  that  they  did  not  find  that  the  testator 
cancelled  the  second  will,  snd  that  they  were  altofetber  ignorant  as  to  what  had  hecome 
of  It.  The  point  in  question  was  not  in  the  case,  and  Lord  ILkmsinLD's  observations^  as 
reported  in  Oowper,  were  purely  dicta. 

"  A  tittle  earlier,  and  in  Easter  term  of  the  same  year  the  King's  Bemdi  had  the  case  of 
Burtemhaw  ▼.  QHbert  before  it.    Cowper  49.    One  Newenden  made  his  will  In  1789,  in 
duplicate,  giving  one  part  to  the  scrivener  to  keep,  and  retaining  the  other  hlmsrif. 
«    •    *   Thereafter,  and  In   1761,  he  produced  the  part  of  the  old  will  In  his  possearion. 
and  made  another  will  with  dUferent  deflses.    He  tore  off  his  name  and  seal  from  the 
part  which  was  present  of  the  old  will,  and  cauaed  the  names  of  the  witneaaes  thereto  to 
be  cut  off.    He  made  some  explanations  to  the  scrivener,  and  placed  the  new  will  In  his 
cnstody.    Some  cbsnges  occurred  thereafter,  and  one  of  the  objeots  of  his  bounty  died. 
He  lent  for  the  second  wlU,  and  afterward  for  an  attorney  to  draw  another,  who  how- 
ever  did  not  reach  hiro  until  he  was  too  far  gone  to  do  any  thing.  After  his  death  one  part 
of  tlie  ttnt  win  and  the  second  will  were  found  together  In  a  paper,  both  cancelled.    The 
other  part  of  the  first  will  was  found  in  the  testator's  room  with  other  deeds  and  papers. 
The  question  for  the  court  was  whether  the  first  will  wss  revoked.    Lord  MiUisnsLD 
observed,  among  other  things,  that  if  the  testator  had  died  immediately  after  he  made 
the  new  will,  whether  he  had  cancelled  the  former  or  not,  it  would  have  been  revoked, 
because  at  the  end  of  the  second  will,  there  is  a  daciaration  by  which  he  revokes  all  foimer 
wills.    Besides  this  he  deliberately  cancela  that  part  of  the  will  of  1789  which  he  had  in  Us 
own  posseaslon.   The  facts  are  too  many  and  too  strong  to  admit  of  a  qnsstlon  but  that 
at  the  time  of  making  the  second  will,  the  first  was  upon  every  principle  of  law  eleariy 
revoked  and  can  never  be  set  up  again,  but  by  anew wiU.    •    9   •   •   The  written  deola^ 
ration  la  egprass  and  In  plain  terma,  immediate  and  absolute.    It  is  a  verbal  set  done 
solemnly  and  deliberately  for  present  effect,  and  not  an  act  contemplating  that  future 
drcumstaooss  are  to  detennine  whether  after  all  it  shall  have  any  force.  It  is  not  a  need^ 
ftal  ingredient  of  thewilL    That  Is  perfect  without  it.   The  addition  of  It  is  a  mode  of 
immediate  cancaOatfon  of  prior  vrilla,  and  quite  as  unequivocal  and  unambiguous  ss 
many  others  within  the  statute  whose  meaning  Is  open  to  no  controversy.    It  operatea 
(iC  one;  and  does  not  apply  as  a  mere  contingent  caveat  against  the  objects  at  which  it 
is  aimed .    It  revokea  them  without  reaerve  or  qnallfloation.    And  In  case  the  document 
Ftth  which  it  is  connected  is  itself  revoked,  that  fact  can   have  no  €#eet  <m  a  rttiaratUm 
and  rtpuhUeotlon  offofmer  revoked  wilb. 

"  It  is  only  necessary  to  glance  at  the  authoritlea  to  see  that  judicial  opinion,  as  already 
suggested,  is  not  hannonlous  in  regard  to  this  question.  Much,  no  doubt,  of  the 
diversity  msy  be  traced  to  variety  of  legislation,  but  not  all.  UiKm  consideration,  the: 
doctrine  of  Jamet  v.  Mamtln,  Z  Conn.  676;  BoudfnoC  v.  Bradford,  9  DalL  966,  and  otheis 
holding. the  same  views  and  ruling  in  accordance  with  what  has  Just  been  expressed, 
appears  to  be  most  consonant  with  our  system  and  with  populsr  understanding,  and  at 
the  flame  time  the  most  ressonahle  and  attfe.** 

.  In  New  Jenej  where  one  will  Is  revoked  by  another,  the  revocation  of  the  latter  will 
revlvee  the  former.    Randall  v.  Beattv,  81  N.  J.  Bq.  648,  and  note  by  the  reporter. 

JuRwIMU  V.  Aodet,  29  Oratt.  147,  it  waa  held  that '*  Where  a  wiD  which  revokes  a  for- 
mer win  is  destroyed  by  the  testator  animo  rvoocdndi,  with  intent  ion  that  the  fttrmer  uHH 
shall  be  his  wiU,  but  he  does  not  re-execute  it,  or  make  a  codicil  reviving  it,  though  he  re- 
tains it  uneanedled^  it  is  not  revived  by  the  destruction  of  the  last  will."  And  the  court 
■ay  (148-  ),  **  The  aolution  of  this  question  depends  upon  the  oonatructloii  of  section  9, 
chapter  118,  Code  of  1873,  which  la  in  these  words: 

**  *  No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 'manner  revoked,  shsU 
after  being  revoked,  be  revived  otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil 
csecuted  in  manner  hereinbefore  required,  and  then  only  to  the  extent  to  which  an  inten- 
tion to  revive  the  same  Is  shown.* 

-  '^Tlils  sectlonwas  fimt  enacted  In  thla  State  at  the  general  revisal  of  the  laws  In  the  year 
1849.  and  In  slmcst  a  literal  copy  of  the  flmt  claune  of  the  English  Statute  of  Wills,  7  Wili« 
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4  and  1  VioL,oli«p.M  (Ja|7  8,1897).  *  «  •  FMrious  to  the  sell  Vic.  diap.  S6,  It  was  a 
meed  qnestioD  in  the  EngUsh  courts,  whether  by  the  destructkm,  ankno  revoccmdi,  of  a 
will  oontainiiig  a  revocatory  cUuse,  a  former  will  preserved  wiMniedled  was  theieby 
revived. 

"It  seems  to  lia?e  been  held  generally  by  the  oommoo4aw  courts,  that  in  sueh  a  case  it 
wss  a  neceseary  ooncluslon  of  law,  admitting  of  no  proof  to  the  contrary,  that  the  fbnner 
will  was  revived.  This  rule  wss  deduced  trcm  the  nature  of  the  revoking  instrument, 
which  is  itself  revocable  and  never  becomes  final  and  absolute  until  the  death  of  the  tes- 
tator; and  It  was  considered  that  the  effectusl  revocation  of  euch  instrument  lestored 
the  former  win  and  left  it  to  operate  In  like  manner  and  with  like  effect  as  If  the  revoking 
will  had  never  been  executed.  Goodfi^M  v.  (?kietor,  4  Burr.  2518;  Bwtiruhaw  v.  Gilbert, 
lOow.  49;  BaUa  v.  Holman,  8  H.  A  M.  508,  fiSS,  548;  1  Jarm.  on  Wills,  U8;  4  Kent  Com. 
S31;  1  Bedf.  on  Wills,  874,  875;  1  Tuck.  C!om.  (Book  2),  S95;  2  Minor's  Inst.  081,  968. 

*^  On  the  other  bead.  In  the  ecclesiastical  courts,  the  revival  or  reetorstlon  of  the  fbrmer 
will  was  made  to  depend  on  the  intention  of  the  testator,  to  be  gathered  firom  the  fSetsaad 
drcnmstancesof  each  particular  case,  and  parol  evidence  toas  odmiwiUs  to  tftoio  the  in- 
Isatfon.  1  Jarm.  on  Wills,  «upra,  and  cases  cited  In  notes  on  Lawton  v.  JforKstm,  8 
Am.  Lead.  Gss.  QMi  ed.)  488,  518  to  083. 

''Hie  effect  of  the  rule  in  the  law  courts  wss  to  exclude  arbitrarily  all  extrinsic  evidence 
of  Intention  upon  the  question  of  revlvsl,  and  thus  oftentimes  to  set  up  a  will  contrary  to 
lbs  Intentloo  of  the  testator;  while  the  rule  In  the  ecclesiastical  courts  threw  the  door 
wide  open  to  the  admission  of  such  evidence,  and  suffered  the  Intention  of  the  testator  to 
be  determined  by  '  the  UDcertatn  testimony  of  slippery  memory. ' 

**  It  was  the  defect  of  the  English  statute  by  the  twenty-second  section  to  abrogate  both 
of  these  rules  which  were  attended  with  the  mischief  juat  Indicated,  and  to  establish  In  their 
■tead  a  safe  rule  by  which  the  intention  of  the  testator  would  be  manifested  with  more 
certainty,  and  be  less  less  liable  to  be  defeated  by  acts  and  droumstaaces  of  an  equivocal 


••This  section  from  which  as  before  stated  section  9  of  our  statute  wss  taken  almost  in 
tfftidem  verbie  wss  construed  by  the  prerogative  court  In  the  year  1818,  and  therefore 
before  its  adoption  hi  the  State.  •  *  •  A  testatrix  after  the  act,  1  Vict.  chap.  98,  exe- 
cuted a  will  and  subsequently  thereto  two  other  wlUs,  In  each  of  which  was  contained  a 
danse  revoking  all  former  wills.  She  afterward  destroyed  the  two  latter  wills.  It  was 
held  that  the  first  will  wss  not  thereby  revived  and  that  parol  evidence  was  not  admis- 
sible to  show  an  Intention  to  revive. 

Sir  Herbert  Jenner  Fast,  said :  *'  I  feel  that  I  have  no  discretion  to  exercise  in  this  esses 
There  have  undoubtedly  been  cases  decided  over  and  over  again  under  the  statute  of 
frauds  hoUlIng  the  parol  evidence  was  admiislble  to  prove  the  revival  of  a  once  revoked 
Instrument.  It  was  this  that  led  to  the  introduction  of  the  twentieth  and  twenty-second 
sections  Into  the  present  Wills  Act.  It  Is  admitted  In  this  case  that  the  testatrix  did  sub- 
sequeatly  to  the  will  of  January  make  two  other  wills ;  that  both  were  duly  exeouUid;  and 
both  contained  a  clause  expruriyrevoMntr  all  former  wlUs.  Then  the  first  was  t-eix^fred  to 
all  Intents  and  puiposes  snd  to  have  a  reoperation  it  must  have  been  revived.  Then  was 
It  rsTlvedr  The  only  mode  by  which  It  could  be  revived  is  that  pointed  out  by  the  twenty* 
eeoond  section.  That  section  Is  most  express;  there  must  be  a  re-exeeiUUm.  There  are 
no  other  means  of  showing  an  Intention  to  revive.  Destruction  of  the  revoking  Instru- 
ment Is  not  sufficient.  It  is  not  a  re-executlon  of  the  revoked  wiU  according  to  the  present 
act.  I  pronounce  against  the  paper  as  a  will.  Major  v.  Wmiam$t  8  Curtels,  468 
0  Eng.  See.  Bep.  458)  •  *  *  *  We  are  not^  aware  that  this  section  (the  9th  of  our  act) 
hss  ever  been  construed  by  this  court.  There  Is  no  case  reported.  But  we  find  no 
dlflleulty  at  an  In  construing  It.  Its  language  Is  very  plain,  and  taken  In  connection  with 
the  other  sections  of  the  act  of  which  It  Is  a  part,  its  meaning  can  hardly  be  mistaken. 

**  ^y  section  4  it  Is  declared  how  wills  sad  codicils  (see  section  1)  may  be[executed  and  at-, 
tested ;  by  sections  7  snd  8,  the  'manner '  in  which  they  may  be  revoked;  and  by  section 
9,  the  only  mode.  In  which,  after  being  *  in  any  nuinrier  revoked,*  they  may  be  *  revived^ 
and  that  mode  Is  by  *  re-exeeulion,  or  6y  codicil.' ** 

In  lAngenfetter  v.  Linffenfelter,  Hardin  (Ky.)  127,  the  testator  duly  made  a  will  which 
ezpresBly  revoked  a  former  will;  he  afterward  destroyed  hfs  stibsequent  will  with  an  In- 
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tentlon  thereby  to  give  effect  to  the  former  wiU,  and  died  under  these  drcninatMiOM. 
The  former  witt  was  held  valid. 

Thecourtsay:  **Tbe  will  now  under  oonsideratlon  Is  proved  bjthiee  of  the  four  sab- 
scriblDg  witnesses  thereto  to  have  been  signed  by  them  in  the  presence  and  at  the  request 
of  the  said  testator  who  dedarsd  the  same  to  be  his  last  win  and  testament.  It  Is  also 
proved  that  subsequent  to  that  time,  the  testator  had  another  will  drawn,  which  waa  also 
executed  by  him  in  like  manner,  and  it  Is  admitted  by  the  pi^iwHirv  thj^t  in  the  will  last 
drawn  there  was  a  clause  expressly  rsvoldng  aU  former  wills.  It  Is  further  In  evidence, 
that  the  writing  last  mentioned  was  destroyed  by  the  testator  In  his  life-time;  or  at  least 
by  his  direction ;  and  after  it  was  destroyed  he  declared  that  the  will  written  by  Parker 
<whlch  is  the  one  now  In  contest)  should  be  his  last  will  and  testament. 

**  There  is  no  testimony  showing  that  the  testator  ever  entertained  an  idea  of  dying  in- 
testate, and  leaving  his  property  to  the  disposition  of  the  law ;  so  far  from  it,  he  ai^Man 
In  his  Isst  Illness  to  have  been  extremely  sollcitious  so  to  arrange  his  business  as  to  pre- 
vent all  controversy  among  his  heirs  after  his  death ;  and  a  very  short  tinae  previous  to 
his  death,  and  after  the  will  last  made  had  been  destroyed,  he  seemed  in  a  couTersatloa 
with  one  of  the  witnesses  to  felicitate  himself  because  he  had  so  fixed  his  estate  that  no 
controrersy  could  arise  about  his  property  among  his  heirs.  There  Is  also  evidence  of 
the  testator  having  repeatedly  observed  that  he  intended  to  give  a  greater  portion  of  his 
estate  to  some  of  his  children  than  to  others,  because  they  had  rendered  him  greater 
services.  It  also  appean,  that  the  testator  bad  both  wills  in  his  house  and  that  the  one 
last  written  was  dettroyed  and  the  first  retained  uncancelled. 

*'  The  court  from  this  statement  of  the  case  are  of  opinion,  that  although  a  second 
writing  wss  executed  by  the  testator,  which,  at  the  time  of  executing  It,  he  intended 
should  be  his  will,  that  he  afterward  destroyed  it  for  the  purpose  of  making  the  will  now 
before  the  court  operate  as  his  last  wiU  and  testament.    ^    ^    ^ 

The  esses  of  Ooodright,  etc..  v.  Gflosfer,  4  Burr.  2512 ;  Haru)ood  v.  OoodrCglU,  Oowper, 
9! ;  Oniona  v.  TVeer,  t  Vernon,  741,  and  many  other  cases  which  mi^t  be  cited,  clearly 
prove  that  the  bare  act  of  making  a  subsequent  will,  which  Is  itself  caneeUsd  bythe  testa- 
tor in  his  life-time  shall  not  amount  to  a  revocation  of  a  former  will  which  has  remained 
in  the  poMtmUm  of  the  te/ttatorunttt  Ms  death  uneameetted;  and  much  less  should  It  be 
considered  a  revocation  when  such  last  will  (as  in  the  present  case)  has  been  deetrofyed  by 
the  testator,  with  an  avoioed  intention  of  giving  eflksacy  to  the  first.'* 

It  is  not  necessary  that  a  second  will,  altering  a  former  one,  should  state  In  tems 
that  it  Is  intended  thereby  to  alter  such  former  will,  darker.  Baniomt  BO  CeL  486 ;  Matter 
of  Burden,  lOPhila.  laOi 

Bspsblleatloa.  The  republication  of  a  will  most  be  made  with  like  solemnity  as  ths 
execution  of  the  original  wilL  JaOtmm  v.  Plotter,  0  Johns  812 ;  Jatheon  ▼.  HaOoway^  7 
Id.  994 ;  Matter  of  SmUh,  9Phtta.868;  Carey  v.  Baughn,  86  Iowa,  540;  ITamer  v . IFarTier, 
8T  Vt.  866;  Jack  v.  ^hoen2>eraer,  22  Penn.  8t.  416;  Matter  of  JVcitisen**  Wm.  86  Id. 
802:  liWv.  BoIUfHfer,  68  IlL  868;  Barker r.  BeU,  46  AU.816;  Payne  ▼.  Payne,  IB  Osl. 
298;  Havardr.  Davia,  2  Binn.406;  Witter  r.  Mott,  2  0onn.  67;  BanMn  ▼.  ItanJUmt 
Weekly  Notes  (Penn.)  127;  Rankin't  EetaU,  4  id.  203. 

In  Barker  v.  Bell.  46  Ala.  216,  the  court  say :  "  From  the  date  of  the  revocation  the 
will  revoked  ceases  to  be  a  testamentary  disposition  of  the  maker's  estate.  Such  revoked 
will  is  nothing.  It  can  have  no  effect  as  a  will,  and  If  the  party  who  made  it  desires  to 
make  a  testamentary  disposition  of  his  estate,  he  must  onake  a  new  will  In  the  manner 
required  by  the  statute.  But  in  doing  this  he  nmy  use  the  same  form  of  worda,  without 
variations  or  with  variations,  as  often  as  he  pleases,  and  the  same  written  or  printed 
document  that  was  used  at  first,  but  the  process  of  making  the  will  must  be  the  same  each 
time ;  that  Is,  it  must  be  done  as  preecribed  by  the  statute." 

In  Corey  v.  Baughn,  86  Iowa,  540;  14  Am.  Bep.  684,  it  was  held  that  "The  republica- 
tion of  a  will  revoked  by  the  subsequent  birth  of  a  child  cannot  be  shown  by  parol.** 

The  court  in  this  case  on  a  review  of  the  authorities  arrive  at  the  conclusion  *  *  that  la 
the  absence  of  etatutory  provisions  upon  the  subject,  the  same  formalities  are  necessaiy 
to  the  republb^ation  of  a  will  as  are  required  for  the  original  publication .  ** 

This  has  been  provided  for  in  (Georgia  CkMle  1878,  •  2478,  and  in  that  State  a  parol  re- 
publication, if  in  the  presence  of  the  tn-iginal  witnessss.  Is  good. 
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D«daf»tl«u  M  to  reHfor.  In  Warner  v.  IFdmer,  87  Vt,  368,  tbe  testator  msde  bis 
will  in  1867,  and  wrote  It  mostly  on  one  side  of  a  half  sheet  of  foolscap  paper,  the  signa- 
ture  and  attestation  clause  beinc  upon  the  other  side  of  the  same  paper  near  the  top,  and 
two  years  afterward  wrotobelowalltbe  writing  and  near  the  middle  of  the  sheet,  '*This 
win  Js  herBby  cancelled  and  annulled  In  full  this  Uth  day  of  Ifaroh,  1800.  **  and  It  was 
heldto^mounttoareTocationof  the  wlllby  "cancelling,"  and  that  It  could  not  be  there- 
after refWed  by  parol  declarations  of  such  a  purpose  or  desire  on  the  part  of  the 
testator. 

In  this  case  the  court  ssy:  '^The  onJty  remaining  question  is  as  to  the  republication 
claimed  by  the  proponent  to  have  been  made  by  sayings  of  the  testator  a  few  days  before 
his  death.  The  will  was  revoked  by  the  sot  of  cancelling.  The  law  of  this  State,  in  cases 
Hke  tbe  present,  recognises  as  ralld  such  wUlsas  are  made  in  the  mode  prescribed  by  the 
statute,  which  statute  prescribes  the  only  modes  in  which  they  may  be  revoked.  When 
thus  revoked,  it  would  seem  quite  incongruous  that  the  instrument  could  be  restored  to 
Its  original  vitality  and  force  by  mere  words,  without  any  further  act  done  upon,  or  with 
reference  to,  such  Instrument  *  *  *  the  evidence,  upon  which  the  point  as  to  re- 
publication is  predicated  could  only  bear  upon  the  question  of  the  intent  of  the  testator 
In  doing  the  act  of  revotalion.^* 

In  Giles  V.  Wamn^  L.  B. ,  2  Prob.  A  Div.  406;  s.  o. ,  8  Bug.  Bep.  48(K  Lord  PmAMos 
nid:  ^*  If  the  will  had  been  once  revoked,  tbe  testator  could  not  set  It  up  sgain  by  sub- 
sequent declantion,"  but  in  that  particular  case  the  remark  was  obiter. 

IntbeJfottsro/  ^VcMisea*s  fTiU,  SO  Penn.  St.  MM,  the  Pennsylvania  court  doubted 
irtiether,  since  the  act  of  1838,  a  pa/rd  republication  of  a  will  made  after  the  passage  of 
ssid  act,  was  good  in  any  case,  and  the  court  reviewed  the  Pennsylvania  cases  and  showed 
that  In  all  of  them  that  hold  a  parol  republication  valid,  the  wills  were  made  prior  to  the 
set  of  1838,  and  that  consequently  th^  were  not  alfeoted  by  ito  provisions,  but  were  to  be 
determined  In  accordance  with  what  the  law  had  been  hitherto,  and  they  said,  "  It  Is  a 
fundamental  rule  recognised  and  admitted  In  all  the  cases,  both  Knglish  and  American, 
that  republication  must  be  attended  with  the  same  solemnities  as  are  required  to  attend 
the  execution  of  the  will  originally.  Hence,  under  our  old  act  of  1706,  a  will  might  be  re- 
published by  a  parol  declaration  merely,  beeoitsa  neither  signature,  seal  nor  attestation  of 
slliiiiBU  was  ntetmary  to  iU  exeewUon.  But  by  our  act  of  1888,  every  urfU  must  be  signed 
St  the  end  thereof  **b7  the  testator  or  by  some  person  In  hU  presence  *  *  #  now  ap- 
plying eltherthe  statutoiy  rale  or  that  general  one  which  prevails  In  the  courts,  I  do  not 
see  how  a  written  will  Is  to  be  republished  by  paroL  If  signing  be  necessaiy  to  the  eze- 
cotton  of  the  will,  signing  must  be  indlqpensable  to  republication.  Signature  is  certainly 
a  very  Important  part  of  the  sdenmlttes  of  execution .  How  csn  It  be  dispensed  with  In 
npabUcationst   It  Is  a  mistalm  to  suppose  this  court  has  ever  decided  that  It  can.'* 

In  MatUrcf  SUnpmm'B  Wm,  66  How.  Pr.  126,  the  testator,  &,  made  his  wiU  in  UTl, 
disjioslug  of  his  entire  estate;  in  1878 he  executed  a  codicil  making  a  different  disposition 
of  personal^  to  the  amount  of  $60,000  j  In  1878  he  bnmed  the  codlcU  with  the  Intention  o( 
revoking  It ;  he  then  held  the  will  of  1871  in  his  hand  and  declared  in  the  presence  of  two 
wttneeses:  '*  This  Is  my  last  will  and  testament,  I  shall  never  make  another;  *'  wrote  a 
direction  to  his  executors  referring  to  the  will  as  his  last  will.  Inclosed  it  and  the  will  In 
an  envelope  and  wrote  upon  It:  **  The  last  will  of  William  Simpson,  dated  August  18, 
1871  ;**  sesled  the  envelope  so  that  it  could  not  be  opened  without  detection,  and  carefully 
praserved  It  among  his  valuable  papers  until  his  death.  Upon  proceedings  being  taken 
by  the  next  of  khi  within  one  year  after  ite  probate  to  contest  ite  validity  and  the  com- 
petency of  tta  proofs,  it  was  held  that  where  a  codldl  impliedly  revokes  a  will  in  part,  1^ 
rsason  of  inconsistent  provisions,  the  destruction  of  the  codicil  animo  revoeandi,  revives 
the  piovlslons  of  the  win  revoked  by  Ite  execution. 

Such  a  codicfl  Is  not  a  *'seoond  will "  within  tbe  provisions  of  section  61, 8  Bevised  Stat- 
utes (8th  ed.,  p.  86,  8  Edm.  St.  88,  {  69i  which  declares  that  tbe  destruction  of  a  **  second 
win  '*  Shan  not,  ipso/aeto,  revive  a  former  will* 

Where  a  second  wfll  Is  revoked  by  destroying  It,  acta  and  declarations  of  the  testator 
sfloompanylng  the  destructton,  evincing  an  Intention  to  revive  and  give  effect  to  a  formei- 
win,  are  not  sufltoient  for  that  purpose  unless  thqr  amount  to  a  repubUcatlan  of  the 
fomsrwffl. 
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A  pMo!  repablleatkMi  of  a  revoked  wfU,  if  made  in  the  pteienoe  of  two 
is  valid. 

Be-execution  and  reatteetaHon  are  not  oeoeHaiy. 

Prior  to  the  Revised  Statutes  a  will  of  penonalty  in  this  State  and  In  Knglaad  oonld 
always  be  repubUshed  by  paroL  It  was  otherwise  with  reqpect  to  a  will  of  lands,  which 
after  the  statute  of  frauds  (S9  Gar.  2,  ohap.9),  oould  not  be  lepubllahed  except  bf  an 
iustniment,  in  writing,  attested  by  three  witnesses.  Norwas  anypartleularfomiof 
words  required  to  constitute  a  good  pubUoation  of  any  will,  or  a  republication  of  a  win  of 
peraonalty. 

Any  thing  which  indicated  a  present  intention  on  the  pait  of  the  testator  that  the  In- 
stniment  should  operate  as  his  will  was  suiBcient. 

The  Revised  ^Statutes  have  so  far  changed  this  rule  as  to  reqinire  In  the  esse  of  dU  wIDs 
a  parol  declaration  of  the  testator  in  the  presence  of  two  witnsesss  that  the  tnstnuneBt 
signed  by  him  is  his  last  wiU  and  testament,  and  to  that  extent  only  have  moditled  the 
requirements  necessary  to  constitute  a  valid  publication  or  repubUoatlon  of  a  will. 

In  this  case,  on  the  question  as  to  whether  the  codidl  was  a  **  second  wiU*'  anJ  the  da* 
stroction  thereof  animo  revocatidi  did  not  of  Itself  revive  the  provisions  of  the  win  which 
had  been  Impliedly  revoked  by  its  execution,  the  court  say: 

'*  Section  108  of  the  Statute  of  Wills  provides  that  *the  term  hdll*  as  used  in  this  chapter 
riMtt  if%elufle  all  eodteila  as  well  as  wills.'  And  section  51  provides  that  *  if  after  making 
of  any  will  the  testator  shall  duly  make  and  execute  a  second  will,  the  destruction,  can- 
celling, or  revocation  of  such  second  will,  shaU  not  revive  the  first  will,  unless,*  et& 

"  The  contestant's  counsel  claim  that  by  force  of  the  one  hundred  and  third  section,  the 
term  *  second  will  *  in  the  flf  ty-flrst  section  may  be  regarded  as  of  equivalent  Import  with 
that  of  a  codioQ  to  the  first  will,  and  that  the  section  is  to  receive  the  same  oonstnietlon 
as  if  It  read:  *If  after  the  making  of  any  will  the  testator  shall  duly  make  and  execute  a 
second  will  or  a  codieQ  to  theftmt  toiHt  the  destruction,  cancelling  or  revocation  of  such 
second  wiU  or  of  such  codlcU  shall  not  revive  the  first  will,'  etc. 

''  This  does  notseem  to  be  the  true  constracUon  to  be  placed  upon  these  seedcns.  Tbe 
declaration  In  the  one  hundred  and  third  section  Is  not  that  the  term  win  shall  be  synony- 
mous with  that  of  codicil,  and  hence  that  whenever  used  in  that  chapter  it  could  be  re- 
placed by  the  term  codicil,  and  the  meaning  pmserved,  but  it  simply  provides  that  In  the 
term  wW  shall  be  embraced  aU  codidls  to  a  will,  so  that  wherever  the  word  wiU  is  used  It 
shall  have  the  same  effect  as  if  it  had  been  written  *a  wlU and  all  codidls  to  it,*  to  avoid 
the  necestity  of  a  repetition. 

'*  It  would  be  doing  violence  to  the  language  of  section  fifty  one  to  hold  that  the  phnae 
*  second  will  *  shall  be  construed  to  mean  in  any  case  simply  a  codicil  to  the  first  wffl.  It 
evidently  refers  to  a  testamentary  instrument  which  assumes  to  dispose  of  the  testHtor*8 
entire  estate,  and  not  to  an  instrument  which  is  merely  an  addltioa  or  supplement  to  a 
former  wUI ;  and  which  has  no  legal  entity  independent  of  the  existence  of  the  latter. 
This  is  the  view  taken  by  the  reporter  In  a  foot  note  to  Slmmont  v.  Simfiions,  28  Barb.  TIL 
Where  he  says,  referring  to  this  very  section  : 

'*  *  The  revisers  here  manifestly  used  the  word  *  wlU  *  (unqualified)  as  ervi  temUfti  mesn- 
taig  a  complete  disposition  of  the  testator*s  whole  property,  and  therefore  any  second  one  Is 
necessarily  a  revocation  of  any  former  wilL'  If  this  is  so  then  the  rule  of  the  oonmion  law  Is 
still  in  force  in  this  State,  which  holds  that  the  destruction  of  a  codlcU  which  only  by  La- 
plication  revoked  a  former  will  in  part  oy  reason  of  inconsistent  provisions,  does,  ipso 
facto t  revive  the  revoked  portions  of  the  wiU.  PoweU  on  Dev.  M9;  Perkins,  f  479;  4  Burr, 
9612;  1  Redf .  on  WIUs.  376-77. 

*'  And  so,  in  the  present  case,  the  destruction,  by  the  testator,  of  the  oodicQ  of  isn 
would  leave  the  will  of  1871  in  fuU  force  and  effect  to  the  same  extent  as  if  the  codicil  had 
never  been  executed.' "    *    *    *   As  to  republication  it  was  said: 

**But  the  most  interesting  and  important  question  in  this  case  arises  upon  the  constmctlon 
to  be  given  to  the  last  clause  of  the  fifty-first  section,  which  provides  in  substance  for  the 
revival  of  a  former  wiU  in  oase  the  testator,  after  the  destruction  of  the  second  will  *  ahatt 
duly  rejmtHinh  hUJim  tpflZ.' 

*'  What  then  is  necessary  to  constitute  a  valid  repubUoatlon  of  a  rwoked  wittr  •  •  « 
The  contestant's  counsel  say,  that  under  our  statute  there  can  be  no  valid  rspnbiloalioa 
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«r  a  roToked  wtH  hj  parol,  or  bj  any  acts  of  the  toatator,  ahmt  of  a  n-cxaontioii  of  the 
irfll  with  all  the  formalities  with  which  it  was  originally  executed. 

""And  I  am  oiiahle  to  flod  aoy  re|K>rted  adjiidieation  upon  this  <|iiflation  in  this  State,  si^ 
the  adoption  of  the  Beyised  Statutes.  Its  Importanoe  will  Justify  a  somewhat  extended 
examination  of  it 

**And  first,  what  is  meant  by  the  publication  of  a  will?  Syidently  it  is  but  one  of  the  four 
acts,  prescribed  by  section  88  of  the  Statute  of  Wills  and  is  defined  In  the  third  subdivis- 
ion of  that  section,  as  follows:     '  The  testator,  at  the  time  of  making  such  subscription 
or  at  the  time  of  acknowledging  the  same,  shall  declare  the  instrument  so  subscribed  to  be 
his  last  wUI  and  testament.* 

••  Hie  Supreme  Court,  in  Lmois  v.  LewU^  13  Barb.  84,  define  publication  to  be  the  declar- 
ation by  the  testator,  at  the  time  of  signing,  or  acknowledging  his  signature,  that  the  in- 
strument is  his  will;  and  the  same  court  in  Butkr  v.  BetiMOtu  1  Barb.  £29,  held  that  four 
things  are  requisite  to  the  due  execution  of  a  will,  and  among  them,  'publication  or 
declaring  to  them  (f.  «.,  the  wltnesMS),  at  the  time  of  making  or  acknowledging  subecrlp- 
tton,  that  It  is  his  last  will  and  testament.*  In  Nipper  ▼.  Qroetbeek,  16  Barb.  070,  Baooh, 
J.,  says  that  the  third  requisition  of  the  statute  requires  '  what  Is  technically 
known  as  the  publication  of  the  will.*  To  the  same  effect  is  Torry  y.  Broum,  liS  Barb. 
8051;  BmrreU  ▼.  aOlmant  16  id.  106;  Sequ^ne  ▼.  Sequifu,  %  id.  8B8,  Lewi$  ▼.  LewU,  11 N.  T. 


•»i 


Our  statute  of  wills  Is  peculiar  in  this  respect,  the  Rngllsh  statute,  and  that  of  many  of 
the  United  States,  not  requiring  any  publication,  as  a  distinct  act  in  the  execution  of  a 
wfIL  1  Bedf .  9IZ4ai.  The  thirteenth  section  of  the  present  English  statute  (1  Vict.,  chap. 
JM,  expressly  provides,  that  publication  shall  be  nnneoemaiy ;  and  it  has  been  doubted 
whether,  as  to  a  will  of  real  estate,  publication,  in  the  sense  required  by  the  statute  of 
this  State,  was  ever  neoemaiy  since  the  enactment  of  20th  Ghas.  d.,  chap.  8.  (See  opinion 
of  the  chancellor,  in  Brinkerhoff  t.  Beituon,  8  Paige,  488).    •    *    •    «    • 

**  It  will  thus  be  seen  that  publication  itself  is  merely  a  parol  declaration,  on  the  part  of 
the  testator,  malring  known,  or  declaring,  in  a  public  manner,  the  testamentary  character 
of  the  instrument,  which  he  has  already  signed  in  the  presence  of  the  witnesses. 

*^  Considering  the  nature  of  the  original  act  of  pubUcatton,  there  would  seem  to  be  no  good 
reason  for  holding  that  a  republication  cannot  be  effected  in  the  same  manner.  It  is  simp^ 
a  second  publication,  or  publication  anew  of  the  instrumect. 

**  The  English  statute  of  1  Vict.  (chap.  90,  {  99),  provides  that  no  revoked  will  shall  be  revive 
otherwise  than  by  the  *  re-executlon  *  thereof,  and  the  thirty-fourth  section,  limiting  the 
operation  of  the  act  to  wills  executed  after  Jaauaiy  1, 188S,  provides  that  every  will  *  re- 
executed,  repubUshed,  or  revived,*  shall,  for  the  purpoee  of  the  act,  be  deemed  to  have 
been  made  at  the  time  it  was  so  re^^xecuted,  reptibUthedy  or  revived ;  and  the  author  of 
Hayea  and  Jarm.  on  Wills,  in  a  foot  note  to  this  section,  at  page  56,  says  :  *  The  word 
republished  seems  to  have  crept  In  by  mistake.  The  section  contemplates  the  re-execu- 
tion of  a  will,  after  the  act  has  come  into  operation ;  such  re-executlon  must  be  performed 
with  the  formalities  required  by  section  9.  If  these  be  complied  with  pubUeaHon  ia  vn- 
neeetBory,  It  not  It  is  of  no  avail.  Clearly  recognising  that  republication  and  re-executkm 
are  not  aynonymons,  or  convertible  terms.  Much  confusion  upon  the  subject  has  arisen 
from  the  fact  that  in  some  of  the  United  States,  and  other  countries,  there  are  statutes 
expressly  providing  the  manner  in  which  a  republication  shaU  be  made,  but  our  statute  is 
entirely  silent  as  to  the  requirements  necessary  to  constitute  a  valid  republication.  The 
term  'republish,*  is  nowhere  used  in  the  statute,  except  in  the  section  referred  to,  nor 
is  the  word  *  publish,*  or  *  publication,*  or  *  republication,*  anywhere  employed.  The 
statute  therefore  gives  us  no  light  as  to  the  sense  in  which  this  term  Is  to  be  construed. 
The  revisers  and  the  legislature  seem  to  have  used  the  word  as  if  it  had  already  a  well 
understood  and  weD  defined  legal  signification .  They  seem  to  have  regarded  its  construc- 
tion as  wen  settled  by  a  long  course  of  Judicial  decision,  and  whatever  that  construc- 
tion is  found  to  be,  must  be  deemed  to  be  the  meaning  of  the  statute,  except  so  far  as  It 
may  have  been  modified  by  the  statutory  requirements,  in  regard  to  publication.  An  ex- 
amination of  the  cases  upon  this  subject  has  satisfied  me  that  in  England,  prior  to  the 
act  of  P«u1iament  of  1  Vict.,  tHuip.  96,  a  parol  republication  of  a  revoked  will  of  personal 
pnqparQr  was  suflleiant  to  revtva  tha  win.    It  was  different  with  respect  to  a  devise  of 
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realeslata,forthAatatat6of  frandsinterreiMd^aiid  declared  Uut  e^ery  derim  of  land 
Should  be  Toid  that  was  not  in  writing  and  algned  by  the  testator  and  attested  by  at  least 
three  subscribing  witnesses  CS9  Car.  9,  chap.  8);  but  the  rule  in  regard  to  wills  of  penooal 
property  remained  un<dianged,  until  the  passage  of  the  Wins  Act  of  1  Vict  0  Redf .  807, 
S8Q).  ^y  keeping  in  Tiew  this  distinction,  between  devises  of  real  estate  and  wills  of  peraoiial 
property,  much  oonftaaion  will  be  arotded,  and  the  aathorftles  upon  the  sul^ect  found  to 
be  nearly  harmonious. 

**  The  earliest  reported  English  case  I  am  able  to  And  is  that  of  Htdlv.  Dsnd^^lVen. 
no,  decided  In  chancery,  IMS.  There  was  there  an  implied  revocation  growing  out  of 
the  execution  by  the  testator,  after  making  his  wOl,  of  a  mortgage  f n  fee  of  lands  devised 
in  the  win.  After  the  execution  of  the  mortgage  the  testator  declared  in  the  presence 
of  several  witnesses  that  his  former  wlU  should  stsnd,  and  the  master  of  the  roOs  thought 
that  was  a  new  pubUcatlon  of  the  wiU,  though  It  was  objected  that  such  parol  declara- 
tions, since  the  statute  of  frauds  and  perjuries,  would  not  amount  to  a  new  publication 
and  it  was  also  there  held  that  repubUcation  of  a  win  was  fkvored  in 'equity,  and  sliglift 
evidence  would  be  enough  to  establish  it.  The  wiU  was  made  in  1068,  before  the  statute 
of  frauds,  and  the  testator  died  in  1888,  after  Its  enactment;  and  It  does  not  M^P^a*  whsn 
the  new  pnUlcation  occurred. 

"  Then  came  the  case  of  Alford  ▼.  Jkuies,  in  the  same  court,  1680,  when  the  question 
arose  as  to  the  effect  of  a  oodicU  to  republish  a  will,  and  the  case  of  Cbtton  v.  Cotton  was 
cited,  tried  in  the  Oommon  Fleas  before  Lord  Chief  Justice  Nobth,  where  the  testator 
saying  his  win  was  in  a  box  in  his  study  amounted  to  a  new  publication.  And  the  editor 
In  a  foot  note  (1st  Am.  ed.)  refers  to  Anon.,  t  Shaw,  48,  where  it  was  held  by  aU  the 
court,  that  the  words  '*  my  wiU  in  the  hands  of  J.  8.  shaU  stand '  amounted  to  agood  re- 
publication, if  attended  by  circumstances  demonstrating  anUnuB  repuhUeondi  in  the 
testator;  but  doubts  their  effect  In  the  case  of  a  wiU  of  lands,  since  the  statute  of  fktuids, 
as  there  can  be  do  republication  of  such  a  wiU  by  ImpUcation,  but  the  wtU  must  be  re- 
executed,  otherwise  a  devise  of  lands  wiU  net  be  good,  and  cites  "Famemm,  C.  J. ,  In  Aek- 
erly  ▼.  Vernon^  Com.  Bep.  881,  and  Martin  ▼.  Savage^  Nov.  88, 1740  (not  reported).  In 
LytUm  V.  Lady  Favlkland,  9Eq.  Ca.  Ab.  788,  decided  in  1708,  the  effect  of  the  execution 
of  a  codicil  disposing  only  of  personalty  was  considered,  and  it  was  decreed  not  to  be  a 
republication  of  the  wiU  so  as  to  pass  after-acquired  lands,  because  since  the  statute  of 
frauds  there  could  be  no  doTlse  of  lands  by  an  impUed  repubncatlon,  as  the  paper  in 
which  a  devise  of  lands  is  contained  ou^t  to  be  re-eocecuted  in  the  presencr  of  three 
witnesses.  But  in  Aekerly  r.  Vernon^  reported  In  the  same  volume.  It  was  held  the  other 
way,  and  that  there  might  be  a  republication  without  re-executloD  and  hence  by  Impli- 
cation, and  the  latter  case  seems  to  luvre  been  followed  in  aU  subMquent  cases  as  the 
better  authority. 

"  In  Ambler  v.  mOer,  t  Atkin,  609,  the  question  arose,  In  1748,  In  regard  to  a 
bequest  of  personalty.  There  the  testator  was  looking  among  bis  papers  for  another  in- 
strument with  a  person  who  was  assisting  him  in  making  the  search,  and  the  latter  having 
taken  up  his  wffl  by  mistake  the  testator  said  to  him.  **  that  is  my  wiU,**  and  the  lord 
chancellor  (Habdwioki)  held  It  was  not  a  good  repoblloation  for  the  reason  that  he  mads 
th^  ren&ark  *  not  meaning  to  republish  but  only  to  show  that  It  was  not  the  paper  he 
wanted.  To  make  It  a  repubUcation  there  must  be  anlmiu  repttbUeandl  in  the 
testator.* 

"Inthecaseof  Bametv.  Cftnoe,  1  Vesey,  Jr.  488,  decided  hi  1708,  the  question  reoeived 
a  Tsiy  exhaustive  review,  both  in  the  aigument  of  counsel  and  the  opinions  of  the  court. 
It  Involved  the  pdnt  whether  the  execution  of  a  codicil  disposing  of  personal  property 
akme,  but  attested  by  three  witnesses,  was  there  declared  to  be  that  '  to  rspubllsh  a  wHI 
re-executton  is  not  necessary,  nor  a  particular  Intent  to  republish ;  intent  to  consider  It 
ss  of  a  subsequent  dale  is  sufficient,  which  Intent,  in  cose  of  tend,  must,  since  the  stat> 
ute  of  fkands,  appear  In  writing  according  to  the  proviaioDS  of  the  statute.* 

**  Tbere  are  many  other  English  cases  holding  substantially  the  same  doctrine.  like 
^Ctomsy-Oenerol  V.  Douming\  Amb.  STl;  JtuHuon  v.  Horloelc,  id.  487;  Patter  v.  Potter, 
1  Tes., Sen. 437;  CKbsonv.  i>>rd ironrford,  id.  486;  Oortton  r.CHrig^l  Borr.  840;  £op- 
plnCfT.  Femy9uyugtk,  2 Brown.  C  801 ;  and  such  remained  the  settled  law  of  KngJaw!  untn 
the  passsge  of  1  Vict ,  chap.  28,  the  twenty-second  section  of  which  expresriy  provides 
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that  no  wOl  or  oodlcU  or  any  part  thereof,  whlofa  shall  be  in  any  nuumer  reroked,  shall 
be  rerl^ad  otherwise  than  by  the  re-exeeatton  thereof.  It  siso  became  the  law  of  Kew 
York  upon  its  oiigrsnisatkm  ss  a  State,  and  not  hsTtng  been  changed  by  the  statutory 
enactment,  was  the  law  at  the  time  of  the  adoption  of  the  Revised  Statutes. 

**  Neither  the  revisers  nor  the  legislature  have  sssumed  to  changelt,  and  they  use  the  word 
'  republished*  as  if  It  were  one  of  famlHar  legal  Import,  needing  no  dsflnieion  or  ezpla- 
nation  to  lUnstrate  Its  mesnlng. 

**  The  only  reported  case  in  this  State  upon  the  question  of  parol  publication  Is  that  of 
Jackaoti  r .  PotUr^  9  Johns.  818,  which  was  decided  in  laiS,  and  was  a  case  where  subee* 
quently  to  the  making  of  the  will  the  testator  acquired  other  lands,  which,  as  the  law 
then  waa,  would  not  pass  by  the  will,  and  it  was  sought  to  prove  a  parol  publication  In 
order  to  pass  the  after-acquired  lands ;  and  It  was  held  that  a  psrd  publioatlon  wss  not 
sulllclent  for  that  purpose. 

**  The  court,  in  a  veiy  brief  per  twiam  opinion,  lay :  *  It  is  equally  well  settled,  that 
the  republication  of  the  will  mtasto  affect  the  after-aeqwtired  lands  must  be  made  with  like 
solemnity  as  the  execution  of  the  origiusl  wlU,*  which  Is  not  in  conflict,  but  in  harmony 
with  the  views  here  expreswd.  I  have  not  overlooked  the  case  of  SUnmons  v.  Simmantt, 
SO  Barb.  76,  In  which  Judge  Oovu).  after  dthig  the  flfty-flrst  (then  the  forty-sixth)  seo- 
Uon  of  the  statute  says  ^Hers,  by  legislative  and  simultaneous  construction,  a  second 
wlB  duly  made  and  executed  (without  any  clause  declaring  the  former  one  revoked)  is 
■hown  to  have  put  the  first  so  utterly  out  of  vital  existence  that  It  either  needs  lepubll-' 
cation  (tantamount  to  an  entirely  new  execution)  or  an  express  revivor  by  the  terms  of 
the  writing  revoking  the  second  will.*  Here  the  learned  judge  declares  that  under  this 
section  a  republication  is  tantamount  to  an  entirely  new  execution.  It  is  not  clear  what 
was  Intended  by  this  expression.  If  It  means  simply  that  the  legal  operation  of  a  repub- 
ilcatton  was  to  Impart  to  the  wlU  the  same  force  and  effect  as  if  It  had  been  executed 
snew,  then  there  is  In  It  nothing  opposed  to  the  views  here  expressed;  but  If  It  mesns  that 
In  order  to  constitute  a  valid  republication  there  must  be  an  entirely  new  execution  of  the 
wlll«  this  might  be  true  so  far  as  the  Instrument  was  a  will  of  real  estate,  but  as  to  wills 
of  personalty  it  Is  at  the  best  but  a  mere  dietunu  as  there  was  no  question  Involved  In  the 
case  caning  for  a  construction  of  that  section  in  this  respect. 

^'  The  Pennsylvania  reports  abound  In  cases  Involving  the  question  of  parol  republication, 
and  while  their  statute  of  wills  differs  finom  ours  in  many  eseential  reqpecta,  yet  vhey  fol- 
low the  English  rule,  and  hold  that  parol  publication  is  good,  unless  prohibited  by  exprees 
statotoiy  enactment,  and  thus  they  are  authority  for  the  position  taken  here.  Howard  v. 
Ai0ls,S  Bin.  419;  Jonea  v.  HarUeVt  %  Whart.  lOB;  CampbM  v.  JamUoih  8  Penn.  St.  4$B; 
Mumer  v.  Carry ^  8  Wash.  C.  C.  481;  FtiTUhame  v.  Bradford,  10  Penn.  St.  82;  Jdcic  v. 
Sdmmiberger^  10  Harris,  416;  In  Fransgn^t  TTiO,  96  Penn.  St.  907;  Gable^a  Exr.  v.  Daub, 
40ld.«17.    ♦    •    •    ♦ 

** '  Much  stress  Is  laid  by  the  contestant's  counsel  upon  the  reviser's  notes  to  sec- 
tion n,  as  manifesting  an  intention  on  their  part  to  exclude  evidence  of  a  parol  republloa- 


**  I  do  not  so  understand  their  language.  They  say ,  in  substance,  that  the  question  Is  In 
doubt  as  to  the  eflSet  of  the  revocation  of  a  subsequent  will  in  setting  up  a  prior  one ; 
that  in  the  common-law  courts,  the  presumption  Is  In  favor  of  a  revival ;  while  in  the  eo-. 
finnlnsHrsI  courts  it  Is  the  other  way,  or  else  no  presumption  Is  Indulged  In  at  all,  and 
that  In  both  courts  it  is  undisputed  that  parol  evidence  Is  admissible  to  ascertain  the  real 
Intentions  of  the  testator  and  to  determine  the  fact  of  a  revival  of  his  wOI,  or  a  designed  [ 
taitMtacy.  They  then  declare  *  It  Is  this  rule  which  the  revisers  propose  to  change,  by 
adopting  a  presumption  against  a  revival,  and  excluding  evidence  to  contradict  It;* 
but  there  Is  nowhere  an  Intimation,  even,  that  they  propose  to  change  the  rule  In  re- 
gard to  a  parol  republication,  or  to  provide  that  republication  could  not  be  effected  by 
aaythlnf  lesi  than  are-executiom  of  a  will. 

**  They  did  change  the  rule  as  to  a  publication ,  by  expUdtly  defining  the  form  of  words 
aecessaiy  to  constitute  that  act,  and  perhaps  to  that  extent,  modified  the  rule  in  re- 
gard to  a  republication.    •    •    •    * 

"  The  Revised  Statutes,  in  order  to  remove  all  doubt  and  uncertainty  upon  the  subject 
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requlrv,  as  one  of  the  disttnot  acu  in  the  ejceoattoo  of  a  will,  that  tlie  teauitor  shall  de- 
clare, in  the  prewDoe  of  two  wltneMea,  that  the  instminent  is  his  last  will  and  tusfamtrnt. 
and  in  that  respect  have  infringed  upon  the  old  role  in  rsJBard  to  puhUcation,  and 
to  that  extent  they  have  perhaps  changed  the  requlremenu  neoensaiy  to  a  republicatloo, 
hut  no  further. 

**The  result  of  this  review  of  the  question  may  be  briefly  stated  as  follows: 

**  Prior  to  the  statute  of  frauds  (29  Car.  2)  all  wills  might  be  republished  by  parol  jsubse- 
quently  to  that  enactment,  wills  of  real  estate  could  be  repnbUsbed  only  by  a  re-exeoK 
tion  thereof,  but  wills  of  personalty  could  still  be  republished  by  parol  until  the  passsge 
of  the  act  of  1  Vict.,  and  no  particular  form  of  words  was  necessary,  either  to  a  valid 
publication  or  republication ;  any  thing  which  indicated  a  present  intention  that  the 
instrument  siiould  take  effect  as  his  will  sufllced;  such  was  the  law  of  this  State  at  the 
time  of  the  adoption  of  the  Revised  Statutes,  which  have  changed  it  only  so  far  as  to- 
c»quire  a  parol  declaration,  on  the  part  of  the  testator,  in  the  presence  of  two  witnesses, 
that  the  instrument  is  his  last  will  and  testament. 

"In  this  case  the  rule  was  fully  complied  with.  It  Is  conceded  that  the  testator,  Imme- 
(liately  after  the  destruction  of  the  codlcU,  deliberately  and  with  the  erpreas  intention  of 
republishing  the  will  of  1871,  declared,  in  the  presence  of  two  witnesses  in  the  most  sol- 
emn and  emphatic  manner,  that  the  Instrument  was  his  last  will  and  testament.  No  objec- 
tion is  mude  to  the  competency  of  the  witnesses.  They  were  in  fact  called  by  the 
contestant  and  the  evidence  upon  this  subject  drawn  out  upon  her  examination. 

**  I  am  the  more  readily  constrained  to  this  conclusion, because  the  intention  of  the  testa- 
tor that  the  will  of  1871  should  be  revived  aooording  to  its  original  terms  and  provisions  is 
so  clear  and  unmistakable.    ***••* 

It  follows.  If  these  views  are  sound,  that  whatever  may  have  been  the  effect  of  the 
execution  and  subsequent  destruction  of  the  codicil  of  1872,  the  will  of  William  Simp- 
son, dated  August  18, 1871,  having  been  republished  after  the  destruction  of  the  codioH,- 
washis  last  will  and  testament,  and  as  such  was  property  admitted  to  pnAMte.*' 

The  surrogate  in  this  case  decides  at  the  outset  (p.  182)  that  the  destruction  of  the 
codicil  of  1872»  "  would  leave  the  will  of  1871  in  full  force  and  effect  to  the  same  ex- ' 
tent  as  if  the  codicil  had  never  been  executed,"  and  then  holds  that  the  execution  of 
the  codicil  operated  as  a  rwoeaUon  of  the  will  and  that  the  will  might  be  rerived  by  parol. 

If  the  will  was  in  as  good  shape  qfUr  the  destruction  of  the  eodicU  aa  b^ore^  then 
the  parol  republication  was  idle  ceromouy ;  for  why  endeavor  torovive  and  give  vitality^ 
to  a  will  which  had  never  lost  it  ? 

There  is  nothing  in  the  eaae  to  disclose  the  fact  that  the  rovival  was  only  to  apply 
to  the  part  which  it  was  eoneeded  had  been  revoked  by  the  codicil  ;  on  the  oontrsry 
it  was  sought  to  rovive  that  which  had  been  the  will  as  a  whole. 

BaToeatlon.    The  statute  is  just  as  rigid  in  the  matter  of  rovocation  as  in  regaid 
to  the  execution  of  wills.    A  rovocation  in  writing,  to  be  valid,  must  bei  executed  With 
the  same  formalities  with  which  the  will  itself  is  required  by  law  to  be  executed. ' 
Zan^donr.  AHer,  16  N.  T.  9;  MaUtrof  Undtay,  2  Bradf.  210:  MeClatk«if  v.  Btid,  i 
id.  884;  HoUing$head  v.  St^r^,  21  La.  Ann.  4f 0 ;  JMafidd  v.  BurUK,  25  N.  Y.  9;  RM' 
V.  Btyrland,  14  Mass.  208;   WoodfiU  v.   BOUm^  76  Ind.  576;  s.  c,  40  Am.  Rep.  268. 

In  the  case  of  SblUnffihead  v.  StvrffU^  21  La.  Ann.  460,  it  was  held  that  "  A  nun- ' 
eupative  will  by  privste  act  not  having  been  tmU  by  the  testatrix  to  the  witnesses,  nor 
by  oiu  of  them  to  the  rstt  in  her  pnttna,  is  invalid  as  a  testament,  and  will  not  operate . 
as  a  rovocation  of  a  valid  will." 

The  mero  aet  of  cancelling  a  will  is  not  a  rovocation,  unless  it  be  done  a$iimo  r«so-  * 
eondi,    8w«et  v.  Swed,  1  Redf .  (N.  T.)  454;  Smoek  v. Smock,  8  Stockt.   (N.  J.)  156;: 
Jackson  v.  Eollowayy  7  Johns.  894 ;  Gilcc  v.  Warrm,  L.  R.,  2  P.  k  D.  401 :    Wo{f  v. 
BolUnger,  62  III.  868 ;   Wootf^U  v.  J^ttton,  76  Ind.  675 ;  s.  c,  40  Am.  Rep.  268. 

In  OiUt  V.  Warren,  L.  R.,  2  Prob.  &  Div.  401 ;  8  Bng.  Rep.  478,  the  '*  testator  under' 
the/oZM  improssion  that  the  will  was  invalid,  toro  it  up.  Immediately  afterward^  on"^ 
neonsideration  he  collected  the  pieces  and  placed  them  together  amongst  his  papers 
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of  importance  aiid  praserred  them  until  fats  death.  Btid,  that  as  tha  aet  done  waa  not 
accompanied  by  an  intention  to  reyoke  a  vslid  will,  it  was  inaffeetnal  and  the  will  was 
■dmitted  to  probate.' 

Lord  Pmaxcs  said :  "  I  think  in  this  eaaa  there  was  no  reyooation.  The  fact  thai 
a  testator  tears  or  deatroys  his  will  is  not  itself  saificient  to  reToka  one  properly  exe- 
cuted. Thut  is  to  sa/y  the  bare  fact.  If  for  instance  he  tears  it  imsgining  it  to  be  some 
other  docndieiit  there  would  be  no  revocation,  for  there  would  be  no  animuf  rwgcandi 
He  must  intend  by  the  act  to  revoke  something  that  he  had  previously  done.  There 
can  be  no  intention  to  revoke  a  will  if  a  person  destroys  the  paper  under  the  idea,  ■ 
whether  right  or  wrong,  that  it  is  not  a  valid  wilL  Bevocation  is  a  term  applicable  to 
the  ease  of  a  person  cancelling  or  destlroying  a  document  which  he  had  befote  legally 
made.  He  does  not  revoke  it  if  he  does  not  treat  it  as  being  valid  at' the  time  when  he 
sets  about  to  destroy  it." 

To  correct  spelling  in  his  will  already  executed,  the  testator  had  it  copied  and  under- 
took to  execute  the  copy,  and  destroyed  the  originaL  Tha  copy  being  insniBoiently 
attested,  MM,  that  the  original  was  restored  to- force,  and  its  contents  were  suiBeiently 
estabhahad  by  the  copy  with  evidence  of  its  correctness  and  evidence  of  the  testator's 
declarations.     Wiltxntm,  v.  SAM,  59  Miss.  S05;  s.  a,  48  Am.  Rep.  MS. 

In  Ba9ikt  V.  SoMki,  65  Mo.  432,  a  testator,  intending  to  revoke  a  will,  caused  it  to 
be  burned.  He  had  already  iM'L>pared  and  signed  a  second  will  making  materially  dif- 
ferent dispositions  of  the  property.  At  the  time  of  the  burning,  the  seccnd  will  was* 
not  attested,  and  the  testator  understood  that'until  attested,  it  would  not  be  complete. 
It  was  subsequently  attested,  and  after  the  death  of  the  testator  was  offered  for  pro- 
bata, but  was  rejected  by  the  Probate  Court.  In  an  action  to  establish  the  first  will, 
MM,  that  the  burning  operated  a  complete  revocation,  and  this  result  was  not  changed 
by  the  fact  that  the  second  will  never  took  effect 

The  court  (p.  488)  as  to  the  second  will  says:  '*The  defendants  herein  appeared 
before  the  Probate  Court  of  Marion  county,  and  resisted  an  effort  to  probate  the  will  of 
1866,  oh  the  ground  that  the  testaiot  had  not  a  disposing  mind  and  memory  when*  ti 
Waa  executed,  and  that  the  Probate  Court  rejected  it,  but  whether  because  ef  the  inca- 
pacity of  the  testator,  or  on  other  grounds,  does  not  appear.  The  condition  of  the  tes-- 
totot^s  mind,  when  the  will  of  1865  was  burned,  was  not  shown,  and  we  shall  of  course 
assume  that  he  was  then  in  his  right  mind."  •  And  as  to  the  revocation  of  the  first  will, 
p.  485: 

'  '*  The  burning  or  cancellation  of  a  will  operates  as  a  complete  revocation,  although  the 
testator  then  had  an  intention  of  executing  another  will,  which  he  was  prevented  from 
irtaUng  by  death  or  intervening  insanity  or  other  cause.  "  But  if  the  testator  destroys 
Us  will,  upon  the  mere  general  purpose  of  thereafter  making  another,  it  will  not  defc«l 
the  revocation  being  effectual  because  he  dies  without  carrying  such  purpose  of  mak- 
ing a  new  will  into  effect  It  is  only  where  the  testator  revokes  a  former  will,  upon  the 
supposition  that  he  has  executed  a  subsequent  valid  will,'which  proves  invalid,  that  the* 
aet  of  revocation  is  held  incomplete."  1  Redf.  on  the  Law  of  Wills,  808.  *  «  Here 
the  dispositioa  which  he  proposed  to  make  of  his  property  by  will  of  1866  was  sub* 
staatially  and  materisUy  different  from  that  made  by  the  will  of  1865,  clearly  indicating 
that  he  was  not  satisfied  with  the  originsl  will.  Here  the  testator  had  no  impression  or 
opinion  that  the  last  will  was  complete,  but  had  a  purpose  subsequently  to  perfect  it, 
and  did  so.  He  burned  the  will  expressly  to  revoke  it  We  eannot  say  that  he  would 
not  have  done  so,  if  he  had  known  that  the  second  will  would  never  be  completed  or 
probated.  The  English  authorities  go  far  enough  to  prevent  the  revocation  by  cattceU 
Hng  or  burning,  where  another  will  had  theii  been  executed,  which  the  party  supposed 
vaHd  as  a  will,  but  which  was  not  and  if  disposed  to  follow  them  as  far  as  tlMj  have 
fone^  we  have  no  InoUnatioa  to  go  beyond  them  In  that  direction."  '* 
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In  the  case  of  Mich  ▼.  OHkejff  78  Me.  595^  it  was  held  that  the  destmctioa  of  a 
will  bj  a  person  not  possessing  testamentaiy  eapaoity  is  not  a  rerocation  of  it.  There 
most  be  cmmuhm  rtivoctmdi,  and  socb  person  does  not  and  eannot  possess  an  intention 
of  revocation  any  more  than  an  iniiane  man  can. 

In  this  case  the  court  say,  "  I  feel  clear  in  the  belief  that  a  person  who  has  notteata* 
mentaiy  capacity,  cannot  revoke  a  will  in  any  manner  whatever.  He  can  neither  make 
nor  unmake  a  will.  A  codicil  stands  upon  the  same  footing  as  a  wilL  A  will  legally 
made  stands  until  legally  rcToked.  It  cannot  be  revoked  by  any  act  of  destruction, 
unless  the  act  is  done  with  an  intention  to  revoke;  and  a  person  not  having  testament- 
ary capacity  cannot  have  an  intention  to  revoke  a  will ;  he  is  legally  incapable  of  it. 
In  snob  caae  the  burning  of  the  will  can  have  no  effect  whatever,  provided  the  con- 
tents can  be  clearly  and  certainly  proved  by  other  evidence.  The  written  instrument 
may  be  burnt,  the  surest  and  best  evidence  of  the  will  may  be  thus  destroyed,  but  the 
will  itself,  if  a  draft  of  it  can  be  proved,  outlives  the  act  of  destruction,  and  the  testa- 
mentary dispositions  stand, 

'*  This  is  a  common  principle  in  the  law,  applicable  to  the  loss  oi  destruction  of  papers 
snd  records  generally.  For  instance,  A.  gives  B.  a  deed  of  land.  The  deed  is  lost  or 
accidentally  destroyed ;  but  the  oonveyanoe  stands,  if  the  contents  of  the  deed  can  be 
proved  by  satisfactory  evidence. 

"It  is  said  that  this  opens  a  wide  field  of  error  and  fraud,  to  establish  wills  upon  oral 
evidence.  To  my  mind,  many  more  frauds  would  be  committable  if  the  contrary  rule 
were  admitted.  It  is  upon  proof,  complete  and  undoubted,  and  not  upon  less  than 
proof,  that  wills  may  be  orally  established,  it  is  to  be  noticed. 

*'  The  counsel  for  the  executors  contend,  that  if  a  will  destroyed  after  a  testator's 
death  can  be  upheld  and  established  by  oral  evidence,  one  destroyed  before  his  death 
cannot  be.  I  do  not  concur  in  this  view  of  the  learned  counsel.  I  do  not  find  the  dis- 
tinction admitted  by  the  authorities,  excepting,  possibly,  where  the  law  is  so  enacted 
in  one  or  two  of  the  States.  Nor  do  I  see  the  force  of  any  such  attempted  distinction. 
I  eannot  well  perceive  that  the  act  of  wrongfully  destroymg  a  will  five  minutes  before 
death  would  be  valid,  and  the  same  act  be  not  valid,  if  done  by  the  same  hand  and  in 
the  same  way  five  minutes  afterward. 

"  It  is  said  that  a  wrongful  or  accidental  destruction  of  a  will  might  take  place  many 
years  before  the  testator's  #eath,  and  in  the  meantime  the  testator  might  become  sat- 
isfied with  the  fact  of  destruction  and  in  his  mind  ratify  the  act,  and  still  the  instru- 
ment be  established  as  his  will  after  his  death,  if  this  doctrine  be  tenable.  But  the 
answer  to  this  apprehension  of  danger  consists  in  the  requirement  of  the  law  that  any 
person  propounding  for  probate  a  will  destroyed  in  the  testator's  life-time,  has  upon 
himself  the  burden  to  prove,  that  notwithstanding  destruction,  the  will  continued  to 
be  the  will  of  the  testator  unrevoked  up  to  the  testator's  death.  The  presumption 
would  be  that  the  will  was  destroyed  an4imo  rwooandi^  and  the  burden  would  be  upon 
the  proponent  to  show,  by  circumstances  or  otherwise,  that  the  will  was  not  re- 
voked by  the  destruction  or  by  a  ratification  of  the  destruction  while  the  testator 
lived.    ♦     ♦     •     ♦     • 

'*  Jarman,  the  best  authority  on  wills,  English  or  American,  vol.  1,  p.  180,  says : 
'  The  mere  physical  act  of  destruction  is  itself  equivocal,  and  may  be  deprived  of  all 
revoking  eflioaoy  by  explanatory  evidence,  indicating  the  omumu  rMOcandi  to  be  want^ 
ing.'  He  further  says :  *  Thus,  if  a  testator  inadvertentiy  throws  ink  upon  his  will, 
instead  of  sand,  or  obliterates  or  attempts  to  destroy  it  in  a  fit  of  insanity,  or  tears  it 
up  under  the  mistaken  impression  that  it  is  invslid,  it  will  remain  in  full  force,  not- 
withstanding such  accidental  or  involuntary  or  mistaken  act.'  Mr.  Bigelow,  the 
Amerieaq  editor  of  Jarman' s  work,  in  his  notes  fully  approves  the  doctrine  quoted^ 
siting  many  American  cases  in  its  support.    The  same  doctrine  is  maintained  by  Pro- 
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leMor  Oreenleaf  in  his  work  on  Eridenoe,  i  681,  toI.  8,  and  note.  Redfietd,  in  his 
treatise  on  Wills,  in  many  places  restates  the  same  mle,  and  upon  page  888  of  toL 
1  (Ist  ed.)>  Mjs :  '  The  soundness  of  the  mind  and  memory  is  requisite  to  the  Talid 
lerocation  of  a  will,  as  to  its  ezeention.  It  follows^  of  oourse,  that  the  perf  ormanoe  of 
the  mere  act  of  tearing,  canoelling,  obliterating,  burning,  etc.,  without  the  animo 
rtwocamUf  and  which  could  not  exist  unless  the  testator  were  in  his  sane  mind,  could 
have  no  legal  operation  upon  the  instrument.  *  *  e  *  In  this  case  we  have  oome 
to  the  conclusion  that  the  testator  destroyed  the  codicil  with  no  intention  of  revoking 
the  will,  and  that  the  court  should  give  no  more  effect  to  the  act  than  it  would  do  if 
the  teatalor  had  destroyed  the  paper  under  a  mistake  as  to  the  instrument  he  was  de- 
stroying. It  was  not  done  anliiio  rteoeandi,'  The  following  cases  will  verify  the 
foregoing  propositions.  £twU  v.  JHm»<,  L.  R.,  8  Pro.  and  Div.  87 ;  (7JUm#  v.  Idi9ffaif, 
L.  B.,  8P.  D.  951;  Suf (Urn  r.  Lord  8t.  LmmanU,  L.  B.,  1  P.  D.  164;  Jmi^y.SkHmpim, 
L.  B.,  1  Pro.  and  Div.  481 ;  iShovw  v.  Bnfwny  8  EIL  and  Bl.  876:  J^>¥M  v.  PowM,  1 
Pro.  and  Div.  (L.  B.)  809.''  See  also  IdU^  v.  £owm,  11  Wend.  887;  amUh  v.  WmtM^ 
4Barb.88:  Formam?9  fKi^  54 id.  874. 

In  lUck  V.  OHity,  78  Me.  585,  the  court  held  that  **  Whero  the  destruction  of  a 
will  by  the  testator  is  the  effect  of  the  exercise  upon  his  mind  of  undue  influence  it  Is 
not  a  revocation  of  the  will,"  and  on  page  601-8  they  say :  *'  As  to  the  question  of  the 
effect  of  the  exercise  upon  the  mind  of  the  tectator  of  undue  influence,  although  a* 
first  having  doubts  about  the  pointy  I  am  of  the  opinion  that  the  same  result  follows 
where  the  act  of  destruction  is  produced  by  undue  influence,  as  whero  Incapacity  ex* 
lets.  Thero  can  hardly  be  a  logical  differonce,  whether  the  act  of  destruction  be  ao- 
eomplished  by  a  testator  who  has  no  mind  to  exercise,  or  having  a  mind  of  his  own, 
is  pnvented  from  exercising  it.  Insanity  takes  away  testamentary  capacity,  while 
undue  influence  does  not  sllow  it  to  act.  Thero  must  be  mitimu$  tfvoeamdi.  In  the  one 
providence  provents  it;  in  the  other  case  it  u  provented  by  the  wronaful  act  of 
In  each  case  the  hand  of  the  testator  acts;  but  the  mind  does  not  go  with  the 
aet  The  hands  survive  the  head.  If  the  rule  wero  otherwise,  the  law  would  allow 
one  man  to  eaneel  another  man's  will  without  his  oonseni  It  must  be  borne  in  mind, 
that  whero  undue  influence  Is  practiced,  the  testator's  will  is  overpowered  and  sub* 
verted,  and  the  will  of  another  is  substituted  In  its  stead.  He  Is  not  his  own  master. 
He  does  not  aet  voluntarily,  for  his  own  volition  does  not  play  a  part  Proper  inflneneea 
merely  pennade  the  will,  while  undue  influence  takes  it  away.  The  flrst  aro  an  ap- 
peal ;  the  last  aro  an  usurping  and  conquering  force.  The  old  tree  forsooth  sends  ouA 
Us  fifs,  but  the  graft  Incorporated  upon  It^  turns  it  Into  unnatural  fruit." 

The  men  imUnHotk  nnaooompanled  or  followed  by  the  act  of  caneellation  is  not  a  rsvo* 
cation.  J?iigAer<lv,  JBtowe>eyW,88Vt.68;  JiMboit  v.  A^fa  ulrfmt.,  8  Brad.  810 ;  CIof* 
V.  amiUk,  84  Barb.  140;  Woo4SM  v.  BOU^  78  Ind.  875. 

In  MaiUt^  Tkmmpmi^  11  Paige,  468,  Walwoith,  Chan.,  held  that  "A  will  duly 
exeeoted,  wUch  In  terms  nvokea  all  former  wills,  and  appoints  executors.  Is  a  valid  rr 
vocation  of  a  former  will  di^osing  of  a  part  of  the  testator's  property,  although  the  wll 
eontainingsnch  clause  makes  no  disposition  of  the  property  embraced  In  the  former  wiU." 

In  the  ease  of  Bmmocm  v.  Brown90%  89  Mich.  888,  It  was  held  that  **  Whero  the  exe- 
eotlon  of  a  will  has  been  conclusively  established  and  it  has  been  r§gul&rlg  prohaitd^  and 
a  later  will  Is  afterward  produced  which  dom  %U  rw0ob$  tk4  fwmw  mm  tn  iwwm^ 
the  qnestion  of  rovocation  cannot  be  determined  In  a  mero  proceeding  for 
the  probate  of  the  later  will  if  thero  is  any  room  for  a  dispute  as  to  construction. 
And  if  probate  Is  allowed,  the  former  probate  should  be  left  to  stand  for  what  it  Is 
worth,  and  its  effect  may  be  decided  elsewhere.  This  decision  Is  based  on  the  *'  ab- 
sence of  statntory  provision  ooneeming  the  rovocation  of  probate  or  Its  offset  on  ex- 
istmg  --^*-  " 
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by  obUterfttlon,  ste.    Bee  Bigdow  t.  GQhU,  25  Am.  Rep.  86,  note ,  Ummm^t 

Appeal,  98  Penn.  St  818;  a..c.»  8ft  Am.  Bep.  758;  Woo^yUl  ▼.  Jhtiai^  76  Ind.  675;  U 
Ain..Rep.  268;  MaU0'  of  J^niman's  Will,  20  Minn.  245  ;  18  Am.  Bep.  868,  note.        i 

Under  the  pcoTisions.ol  the  Be^iaed  Statutes  (2  B.  S.  64,  $  42),  prohibiting  the  revo^ 
eation  or  alteration  of  a  will  aare  in  the  manner  apecifled  in  aaid  proTision,  an  oblitera^ 
Hon  by  the  testator  of  a  clause  in  his  will,  although  with  a  purpose  of  revoking  the 
same,  is.not  effectual  for  that  purpose.  ^  No  obliteration  can  be  effective  unless  it  otto- 
f4thfr  destroye  the  wAoU  wilt  LovM  v.  QuUmai^  88  N.  Y.  877.  On  page  881  the 
court  said,  **  When  we.find  in  the  first  clause  that  the  will,  or  any  part  thereof,  can  be 
altered  by  a  writing  only  when  duly  attested,  and  in  the  second  danse  the  words  *  o^ 
any  part  thereof,'  omitted,  we  are  bound  to  give  efFect  to  the  apecifie  worda  actually 
Qsed,  and  say  that  no  obliteration  can  baeffective  as  to  part  unless  it  altogether  destroys 
the  whole  wOl.  We  have  no  power  to  interpolate  other  words.  *  *  *  e  The  mis* 
ehief  intended  to  be  prevented  by  the  observance  of  formalities  in  the  execution  of  a 
will  would  reappear  if  theinstrumenteottld.be  altered  in  any  less  formal  way,  and  ai 
we  are  required  by  no  case  of  controlling  authority,-  or  by  continued  usage  to  give  the 
ftatute  an  interpretation  other  than  the  one  suggested  by  the  plain  meaning  and  gram- 
matical structure  of  the  section,  we  must  hold  that  the  clauses  obliterated  from  the  will 
are  still  in  force,  f  *  * '  A  contrary  doctrine  would  be  fatal  to  the  authority  of 
documents,;  subversive  of  the  rights  of  partaea»  and  would  completely  abrogate  the  atai* 
vte."  See  also  cases  cited  under  the  section  (8  B.  S.  [7th  ed.  12288);  MaUer  of  Ftm- 
mM,  4  Bedf.  178;  MoUw  ^  Gallagher,  19  Daily  Beg.  No.  25. 

Under  precisely  the  aame  statute  in  Pennsylvania  it  wsa  held  in  Swmi%  Appeal,  68 
Penn.  St  288,  that  ''a  wiU.may  be  cancelled  by  an  act  done  to  the  will  which 
•tamps  upon  it  an  intention  thai  it  ahall  have  no  effect  thpugh  the  act  be  not  a  com* 
plde  obliteration  or  physical  destruction." 

In  MaU«tofFugu€ff$  Will,  11  Phila.  75,  the  testetor  made  his  will,  in  writing  and 
afterward  partly  erased  and  oorrdcted  it  in  lead  .pencil,  in  the  prdaenoe  of  bis  brother, 
saying  "  that  it  would,  be  a, good  will  anyhow^  if  he  did  not  prepare  another  one  before 
hedied."  This  wiU  was  found  in  his  safe  at  hia  death;  .iMci,  thai  the  wiU  as  corrMM 
fai  lead  pencil  was  properly  admitted  to  probate. 

by  birtb  -of  child,  uanrlage,  ote.     J/egaa  v.  Ifngiu,  26  Am.  Bep.  159,  note  t 

JWfomv.  6?»*rf«rt€r,  id.  164;  ;/te«rtv.  jSwfcrt,  8aid.  671. '  .    *    .i 

.  Peel*r»tions  as  to.BeTOo»tl«ak,  In  the  ease  of  Twtter  w.  WhiUhsad,  ^9  .Miss^ 
A94,  on  the  question  of  declarations  of  a  testator  in  support  of  or  against  revocation^ 
the  court  (p.  605-6)  aay:  "There  are  few  qnestidns-in  the  law' bpon  which  the ai^ 
fhorities  are  more  bepelesaly  in  oonfliot  than  upon  ithe  admissibility  of  thetleclarations 
of  a  deceased  .testator  in  support  or  in  rebuttal  of  a  supposed  revocation  of  a  testament* 
mrj  paper.  It  has  engaged  the  attention  and  elicited  the  logic  of  the  greatest  jurists 
who  have  adorned  the  benph  of  this  or  any  country.  Against  the  admissibility  of  such 
evidence  are  to  be  found  the  names  of  Kent  and  Story  and  Livingston,  and  in  favor  o5 
tt  those  of  Walworth  and  Buffin  and  Lumpkin  and  <Cooley.  Gertainly^  wecaniiope  to 
add  nothing  to  the  strength lof  an  argument,  on  either  side,  which  has  already beeik 
•zhausted  by  such  men  as  these.  Whatever  may  be  the  true  rule  where  the  act  Which 
the  law  accepts  as  itself  evidence  of  a  revocation  is  undoubtedly  shown  to  hifcve  beea 
done  by  the  .testator,  we  think  it  clear  that  testimony  such  as  was  offered  here  should 
always  be  received,  where  as  in  this  case,  it  is  uncertain  whether  the  act  was  committed 
by  the  testator,  or  was  the  unauthorised  or  criminal  act  of  a  spoliator.  The  law  makes 
the  destruction  or  mutilation  of  a  will  by  the  testator  sufficient  evidence  of  a  design  t6 
revoke  it,  and  whether^  say  declarations  by  him,  other  than  those  whicb  accompany 
th«  act  and  thereby  become  ajpAVt.of  the.  ret  g«^^  shAuld  be  receivable  in.  evidence,  to 
eontradict  or  explain  the  act,  may   well  admit  of  doubt;  but  where  the  fact  that  he 
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the  anthor  of  the  destrootion  or  motilation  is  itself  first  presumed,  from  the  place 
where  the  paper  is  found,  and  upon  this  presumption  there  is  huilt  up  the  further  pre- 
.sumption  that  it  was  done  amimo  revocandi,  it  would  seem  that  something  more  than 
presumptions  should  be  let  in.  In  such  a  case  it  is  the  part  of  wisdom  to  open  the 
dioors  as  wide  as  possible  for  the  reception  of  every  specieaof  eWdence  at  all  calculated 
to  advance  the  discovery  of  truth,  since  not  to  do  so  must  in  a  great  number  of  cases 
result  in  defeating  the  wilt  of  the  deceased  by  accident  or  fraud.  The  evils  which  may 
spring  from  the  introduction  of  parol  proof  in  such  a  case  are  less  than  those  which 
must  be  wrought  by  its  exclusion.  We  append  a  few  of  the  authorities  permitting  the 
introduction  of  the  declarations  of  the  decedent  in  this  class  of  cases.  An  examination 
of  which  will  lead  to  thqse  holding  the  opposite  view  *  *  *  OoUagan  v.  Bum$y  57 
Me.  449;  Lawyer  v.  Smith,  8  Mich.  411 ;  Wuksa  v.  MoBttk,  14  Ala.  474;  BdUrwn,  v. 
HieUy,  8S  Oa.  156;  SUde  v.  PrxM,  5  B.  Monr.  (Ky.)  58;  Ytmndi  v.  Yowidl,  8  Grant 
(Penn.),  140;  Tyman^.  Jhwhal,  27  Tex.  286.'^  See  also  Card  v.  Orinman,  5  Conn. 
464;  Sweei  v.  SwteC,  1  Redf.  (N.  T.)  451;  Warner  v.  fVamm',  87  Verm.  85tf ;  Harving 
V.  AUen,  25  Mich.  505;  Bdtq  v.  Jackton,  «  Wend.  178;  Ji«el  v.  J2m^  1  Hawks.  Lair 
(X.  C.},  248;  Finch  v.  Finch,  L.  R.,  1  P.  and  D.  871." 

In  BUUrton  J.  fficicjf,  92  Oa.  156,  the  court  held  that  ''Where  the  question  in 
rcvocanii  vd  non,  parol  evidence,  as  to  the  acts  and  declarations  of  the  testator,  are  ad- 
missible although  made  at  any  tune  between  the  making  of  the  will  and  the  death  of 
the  testator.'*  In  New  Jp'ecif  the  rule  is .  to  the  contrary.  Jiandall  v.  Beatty,  81 
N.  J.  Eq.  648. 

In  ClarkY.  Morriean,  25  Pei^n.  St  458,  it  was  held  that  since  the  act  of  1888,  relating 
to  last  wills  and  testaments,  na  will  in  writing  concerning  real  ettateean  be  revoked  by 
parol.  And  in  2  Oreeni.  Ev.  (14th  ed.).  p.  668,  note  8,  it  is  9aid  that  "  The  difference 
between  wills  of  land  and  of  personal  property,  in  regard  to  the  evident  of  revocation 
as  well  as  the  formalities  of  execution  is  now  admitted  in  few  if  any  of  the  United 
States."  Parol  evidence  is  inadmissible  to  show  of  itself  the  revocation  of  a  will ;  such 
evidence  can  only  be  introduced  to  explain  apd  yhow  the  inteption  of  equivocal  acts  by 
the  testator,  or  by  his  direction,  destroying  or  abrogating  his  will.  Hdrgnwts  v.,  Sedd^ 
48  6a.  142;  2  Am.  Lead.  Cas.  490;  2  Whart  Ev.,  %  895. 

In  Tobbe  t.  WiUiame,  80  Ky.  662,  665,  the  court  said ;  '*  Evidence  of  verbal  sUte- 
m^iB  made  by  the  te^tf^tor^  after  making  bi8;wiU.Mcorc|ingi^;the.lerma  qt  law,  to  the 
Aect  that  he  baa  not  made  a  will  <lo  n9t  co^titute  %  rev:ocation  and  poaaesa  •but  «Iitt)e 
value,  and  when  permitted  to  go  to  the  jury  tliey  should  be  instructed  that  such  state- 
ments do  not  tend  to  prove  revocation,  and  furnish  no  light  in  constructing  the  written 
acto  of  the  testator" 

In  Hhode  Island  {MUUr  v.  FhOUpe,  9  K.  L  141),  it  was  held,  '*That  revocation  of  a 
will  by  marriage,  under  the  statutes  of  Rhode  Island,  is  presumptive , only,"  and  Pot- 
J.,  aays :  "lly  the^kf^Mitho^i^^'  iha^kge tih>A^;  hi  e^  df^i^iroman,  absolutely 


absolutely 

revoked  a  wilL  This  was  because  a  married  woman  could  make  no  will.  As  the  law 
now  stands,  there  ia  no  more  reason*  wliy  maniage  should  work  an  absolute  revocation 
in  case  of  a  woman,  than  in  the  case  of  a  man.  And  we  recognize  as  sound  law  the  con- 
tftveliofti^^upbi^  our  statute  ^hApVl&4'S^,)by  ihe  Bu^reme  Court,' in'  WHsd^^^':^ 
Wheeler,  1  R.  I.  864,  that  revocation  of  -M  irtfl  by  marriage,  under  our  statute,  is  pre- 
sumptive only."    To  same  effect,  Bjfrd  v.  Surles,  77  N.  0.  485. 

In  mUer  Y.Jf^eUipe,  9  R.  L  Ult  it  JfMifart|ier held. thai  "Evidence  of  parol  deol#: 
ntions  is  admissible,  to  rebuV  tbe^  presumpti^^  of  levoca^on.  frogi  marriage,  to  be 
weighed  by  the  jury  in  connection  with  other  evidence,"  and  the  eoqrt  say :  **  The 
evidence  that  the  testatrix  spoke  of  her  will,  we  think,  was  properly,  admitted.  Al- 
though there  was  for  a  time  a  great  cpnfiiot  of  authority  on  the  question,  whether  patva 
evidence  could  be  admitted  in  ord*  to  rebut  the  presumption  of  revocation,  we  con- 
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aider  the  weight  of  Mithorlty  dow  to  be  strongly  In  f»Tor  of  its  •dmiuibilitj.  It  ia, 
indeed,  to  nse  the  words  of  Sir  Jomc  Nichol  in  /oAnsem  ▼.  «/oAmms  sppra,  the  lowest 
■peoies  of  eridenoe,  and  always  to  be  received  with  caotion ;  they  may  be  insincere,  or 
the  passing  thought  of  a  moment,  and  they  may  be  easily  misapprehended  and  mis- 
represented ;  on  the  other  hand,  they  may  be  made  seriously  and  deliberately,  and 
upon  occasions  where  great  weight  ahonld  be  attached  to  them.  At  any  rate  they  are 
admissible,  and  to  be  weighed  by  the  Jnry  in  connection  with  other  evidence.  Ze^f* 
<▼.  Ltff^e,  I  Ld.  Raym. 441 ;  Bradf  ▼.  OubU,  1  Dong.  81;  Ball  ▼.  Dunch,  1  Vem.  S29; 
ffoodliitU  ▼.  Otway,  %  H.  B.  682 ;  SoUowa^  t.  Ctarhe,  1  Philllm.  889 ;  and  on  the  point 
ihat  the  verdict  is  against  the  weight  of  evidence,  we  see  no  reason  for  setting  it  aside." 
See  also  Dtnmead's  AppmU,  29  Conn.  809;  0im9er§t  v.  AlUt^  4  Allen,  512;  TVmsr  v. 
OUmson,  16  N.  J.  Eq.  248 .    But  see  VeuptM  v.  Deuprm,  46  Oa.  415. 

In  Lathrcp  v.  Jhtnlap,  4  Hun,  218^  affirmed;  68  N.  T«  610,  A.,  while  a  resident  of  this 
States  made  her  will ;  subsequently  in  Canada,  she  entered  into  an  ante-nuptial  agree- 
ment by  the  terms  of  which  she  retained  full  control  of  her  own  property.  After- 
ward she  married  and  died.  The  court  held  that  by  the  provision  of  the  statutes  the 
will  was  revoked,  that  the  expression  of  the  statute  **  deemed  to  be  revoked "  was 
positive  and  did  not  create  a  mere  presumption  in  favor  of  revocation,  subject  to  be 
explained.  And  Judge  LsAairsn  in  giving  the  opinion  of  the  court  said :  "  The  statute 
Is  plain  and  peremptory,  such  a  will  *  shall  be  deemed  revoked.'  The  appellants  urge 
that  as  the  expression  is  not '  revoked,'  but '  deemed  to  be  revoked '  it  should  be  con- 
strued to  mean  only  a  presumptive  revocation  open  to  explanation.  We  think  not.  The 
language  is  accurate.  Ittvoeaiitm  is  an  act  done  by  the  party,  by  which  he  recalls  his 
will.  The  statute  therefore  with  propriety  says,  not  that  the  marriage  revokes,  bnt 
that  it  is  to  be  deemed  or  considered  the  same  as  a  revocation.  It  is  not  a  revocation, 
but  it  has  the  effect  of  a  revocation.  The  statute  does  not  say  that  marriage  shall  be 
deemed  ajtreiumpUv*  revocation,  but  positively  it  shall  be  deemed  a  revocation.  The 
language  is  positive.  And  it  Is  well  to  have  a  definite  rule  on  such  a  point  and  not  to 
leave  the  matter  open  to  the  ynwist  of  courts,  whether  in  each  partienlar  case  the 
person  intended  or  did  not  intend  to  leave  her  will  in  foroe."  And  see  Bh>wn  v.  Ohrk, 
T!  N.  T.  878. 

Although  every  act  of  revoeation  imports  prima  /aeU  that  it  Is  done  wUh  intent  Is 
rsfoke,  this  prseemptieii  nsay  be  rebutted  by  the  aooompanying  eiroemstaaess.  If^T 
y.  JMAEn^,  62  lU.  868;  Jhito^t  Appml,  87  Penn.  67. 
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0%  VMS.  asT.) 

Jawiffortf  €Md  Ummi^UMKiif  0/  landlord  to  UmaMfor  d^/M  l» 

sniraMM. 

A  landloid  who  lets  MTend  te&emente  in  the  eeine  boildiiig,  with  a 

exterior  flight  of  entnnce  etepe,  without  a  ndling,  Is  not  liable  to  a  teaaat 

Injured  by  falling  on  ice  aocnmnlated  on  the  stepe,  althoogh  they  are  ao 

made  and  of  sneh  material  as  to  ooUeet  ice.* 

■■  ■ 

nd  same  effect,  PufreR  v.  Bnoiialt,  (B6  Ind.  mM  Am.  Bep.  Wk. 
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ACTION  for  personal  injuries.     The  head-note  and  opinion  show 
the  case.     The  defendant  had  judgment  below. 

F.  L.  EvanBy  for  plaintiff. 

L,  S.  lueiertnan,  for  defendant. 

Field,  J.  The  plaintiff  was  a  tenant  at  will,  or  the  wife  of  a 
tenant  at  will,  of  the  defendant,  and  she  nsed  the  steps  in  passing 
from  the  tenement  occupied  by  her  to  the  street,  not  by  the  invita- 
tion of  the  defendant,  but  in  the  exercise  of  her  right  to  use  the 
passageway  in  common  with  others  for  the  purpose  of  entering  and 
leaving  the  premises  let  to  her  or  to  her  husbands  If  she  were  the 
sole  tenant  of  the  house  and  the  yard,  including  the  steps,  the  de- 
fendant would  not  be  liable  in  this  case.  A  tenant  who  hires 
premises  takes  them  as  they  are,  and  cannot  complain  that  they 
were  not  constructed  differently.  Duitan  v.  Oerrish,  9  Cash.  89; 
Royce  t.  Ouggenheiinj  106  Mass.  201,  202 ;   s.  c,  8  Am.  Rep.  322. 

There  may  be  cases  in  which  the  landlord  is  liable  to  the  tenant 
for  injuries  received  from  secret  defects,  which  are  known  to  the 
landlord  and  are  concealed  from  the  tenant,  but  this  case  discloses 
no  such  defects  in  the  steps.  Minor  v.  Sharon,  112  Mass.  477  ; 
8.  c,  17  Am«  Bep.  122. 

When  different  parts  of  a  building  are  let  to  different  tenants^ 
with  the  right  in  the  tenants  of  using  in  common  the  approaches 
and  passageways,  which  are  not  let,  but  remain  in  the  possession 
of  the  landlord,  the  landlord  as  owner  and  occupant  is  held  lia- 
ble to  strangers  who  are  rightfully  using  these  passageways  for 
all  injuries  received  from  defects  in  the  construction,  or  from 
want  of  repair  of  the  passageways.  Headman  v.  Conway,  126 
Mass.'  874. 

In  Loonejf  v.  MeLoan,  129  Mass.  33,  35  ;  s.  0.,  37  Amu  Bep.  296, 
the  court  say,  that  **  where  a  portion  of  a  building  is  let,  amd  the 
tenant  has  rights  of  passageway  over  staircases  and  entries  in  com- 
mon with  the  landlord  and  the  other  tenants,  there  is  no  such  leas- 
ing as  will  exonerate  the  landlord  from  all  responsibility  for  the 
safe  condition  of  that  portion  of  which  he  still  retains  control,  and 
which  he  is  bound  to  keep  in  repair ;  as  to  such  portion,  he  still 
retains  the  responsibilities  of  a  general  owner  to  all  persons,  includ- 
ing the  tenants  of  his  building."  In  that  case,  the  injury  was 
Vol.  XLV— 44 
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reoeiyed  "  in^consequenceof  the  giying  way  of  one  of  the  steps  of 
the  staircase.''.  The  co^jt  also  say,  that  ^Hhe  jnry,  under  the  in- 
structions giyen,  hare  found  that  she  was  injured,  without  fault  on 
her  part,  while  using  a  defectire  stairway  apparently,  mtended  to 
furnish  access  to  the  roof  of  a  shed  used  in  common  by  the  other 
tenants  for  drying  clothes  ; "  '^aijid  that  there  was  ]:^9thing  in  their 
appearance  which  would  indicate  to  a  prudent  person  that  they 
w^re  unsa.fe/'  The  case  finds  that  ^'  it  was  ad]:^itted  that  the  de- 
fendant knew  that  the  stairs  were  greatly  decayed  and  unsafe." 
The  defect  there  was  that  the  steps  had  become  U9safe  by  decay, 
and  this  defect  was  not  apparent,  was  known  to  the  defendant,  and 
the  plaintiff  was  not  in  fault.     See  Ivy  v.  Hedges^  9  Q.    B.  D.  80. 

The  case  did  not  call  for  the  determination  of  the  question 
whether  the  liability  of  the  landlord  is  in  all  respects  the  same  to 
his  tenants  as  to  other  persons  for  injuries  receiyed  from  defects  in 
passageways  which  are  used  in  common  by  the  tenants,  but  oTer 
which  the  landlord  retains  control.  It  is  the  general  rule  that 
iR^hen  a  person  has  a  right  of  .way  over  the  land  of  another,  the 
owner  of  the  soil  is  not  bound  to  keep  the  way  in  rep«4r  lor  the 
owner  of  the  way,  although  the  owner  of  the  .Qoil  has  no  right  to 
obstruct  the  way,  or  to  dig  pitfalls  ^  in  it^  and  is  liable  for  any  de- 
fects in  the  way  which  he  hos  caused.  When  the  passageways  are; 
of  artificial  construction,  as  for  example,  the  halls  and  staircases 
of  a  house,  and  the  owner  lets  part  of  the  premises  with  the  right 
in  the  tenants  to  use  the  passageways  in  common  with  others,  it 
may  be  that  there  is  an  obligation  on  the  owner  to  keep  the  ways 
in  such  a  condition  that  they  can  be  safely  used  by.  the  tenants ;. 
but  this  obligation  has  never  been  extended  so  as, to  require  a  re-; 
construction  of  the  ways  on  a  different,  plan,  if  the  .ways  as  they 
existed  when  the  premises  were  hired  were  not  ^^ti^gether  cout 
venient  or  safe  by  reason  of  some  fault  in  the  original  plan  which 
was  apparent.  ,:,.».- 

'  In  the  case  at  bar,  there  was  no  duty  on  the  part  of  the  defend;-^ 
ant  to  the  plaintiff  to  remove  fpm  the  steps  the  ice  and  snow, 
which  naturally  accumulated  thereon.  That  was  the  tenant's  diuty. 
if  she  desired  to  use  the  steps.  The  ice  and  snow  were  the  proxi-; 
mate  cause  of  th0  injury. 

The  exceptions  state  that  no  railing  ,bad  ever  been  placed  on 
either  side  of  the  steps,  that  the  jury  viewed  the  premises,  and  that, 
it  was  contended  ^'  that  the  steps  were  of  such  material,  and  con- 
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stmcted  in  BQoh  manner,  that  they  occasioned  the  accamulation  of 

ice  and  snow  thereon  improperly."    The  steps  were  of  roagh-split, 

xinhewn  granite  and  '^  the  stnicture  of  the  steps  remained  unchanged 

from  the  time  of  the  plaintiff's  first  occupancy  of  the  tenement 

to  the  time  she  received  her  injury.''    The  defendant  was  under 

no  obligation  to  change  the  original  construction  of  the  steps  for 

the  benefit  of  the  tenant. 

Judgment  on  the  verdict. 


AsTOK  T.  City  of  Nbwtok. 

OSilCafli.  fiOr.). 

Mwnieipal  ecrporaUon  —  negligence  —  dtfeet  in  graee  pkii  ineereet. 

If  between  the  sidewalk  ftnd  the  wroajf ht  part  of  a  dtj  street  is  a  grass  plat 
over  which  a  foot-path  has  been  worn  by  persons  entering  another  street 
abutting  on  bat  not  crossing  this,  and  the  path  is  known  to  and  recognised 
bj  the  dtj  as  a  part  of  thcf  ammght  line  of  travel,  and  the  city  has  provided 
no  other  means  of  crossing  and  erected  no  barrier  and  given  no  warning,  it 
Is  liable  for  an  ii^ary  sostained  by  otae  using  the  path  by  reason  of  a 
defcictinit. 

ACTION  for  personal  injury  by  a  defect  in  a  street.    The  head* 
:  note  and  opinion  show  the  case.  ■  The  plaintiff  had  judgment 
below. 

*-*-P/'^a^  and  IT;'*  5»^t«iti-f0r  drfendant 
8*  B.  Allen  and  0.  W,  Morse,  for  plaintiff. 

.•.'•.fi.-'.'«-ikr     ••»•■»*••        #^  .\« 

C.  Allek,  J.  From  the  description  which  is  given  of  the  place 
which  is  complained  of,  it  would  seem  that  the  grassed  space  foiBtW^n 
tiie  gravelled  sidewalk  and  that  portion  of  the  street  which  if  as 
wrought  ^or  a  carriage-way  was  not  adapted  for  the  travel  of  thos^ 
who 'merely  had  occasion  to  walk  along  the  south  side  of  Webster 
street  on  the  sidewalk :  but  in  order  to  cross  the  street  so  as  to  reach 
Warren  avenue,  or  to  cross  from  Warren  avenue  to  the  south  side 
of  Webster  street,  it  would  be  necessary  to  pass  over  this  grassed 
space,  and  no  path  having  been  prepared  by  the  city  for  this  pur! 
pose  a  diagonal  path  bad  been  worn  by  use.     Under  the  inatruetioi* 
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of  the  court,  the  jury  must  have  found  that  thia  path  had   been 

known  and  recognized  by  the  city  as  part  of  the  wrought  line  of 

travel.     Under  this  state  of  things,  the  circumstance  that  the  city 

had  not  itself  prepared  the  crossing  at  this  place  is  inunateriaL 

The  crossing  might  well  be  established  by  long-continued  public 

use,  and  there  was  nothing  to  show  that  the  city  had  either  made  any 

other  provision  for  crossing  the  street  at  or  near  that  place,  or  had 

in  any  manner  indicated,  by  barriers  or  otherwise,  that  the  path  as 

actually  used  was  unsafe  or  unsuitable.     It  was  virtually  conceded, 

on  the  part  of  the  defendant,  that  the  water-box,  in  its  condition  at 

the  time  of  the  accident,  was  a  defect,  if  the  city  was  bound  to 

keep  the  place  where  it  was  situated  safe  and  convenient  for  travel. 

The  requested  instructiona  therefore  were  properly  dealt  with. 

Weavre  v.  FUekburg^  110  Mass.  834,  337;  Whiiford  v.  Southbridge, 

119  id.  564^  674 

Bxoepiions  ovemML 


Patboit  Y.  liAXaOH. 

MwUmm  —  jwrgj,  toAdfwraU  ofitU&mi  inUndtd  when  mmrUim  dSg^, 

A  promiflBory  note  not  being  on  interest,  and  an  aeoompanjrlag  eollateral  moii. 
gage  being  on  interest,  parol  evidence  is  competent  at  law  to  show  the  in- 
tention of  the  parties. 

ACTION  to  recover  overpayment  on  mortgage.     The  opiiiioii 
states  the  case 

J.  G,  Ropes  and  B.  M.  Park$r,  for  plaintiib. 
0.  M,  Steams,  for  defendants. 

0.  Allbn,  J.  The  present  defendants  brought  an  action  at  law 
to  recover  back  the  amount  paid  by  them,  as  owners  of  the  equity 
of  redemption  of  certain  real  estate,  to  the  plainti£b,  as  mortgagees, 
m  excess  of  what  was  due  on  the  mortgage.  By  a  power  of  sale,  the 
mortgagees  were  authorized  in  case  of  default  to  make  sale  of  the 
premises  without  any  order  of  court.  It  is  clear  that  an  action 
to  recover  back  an  excess  exacted  and  paid  under  such  a  mortgage 
may  be  maintained,  both  by  virtue  of  express  statute,  and  also 
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probably  at  oommon  law.  Oen.  Stats.,  ch.  140,  §  30;  Gazenove  t.  Cut- 
ler, 4  Mete.  M6;  McMurtrie  r.  Keenan,  109  Mass.  185;  Clou  ?. 
Phipps,  7  Man.  &  G.  686;  Fraaer  v.  Pendlsburyy  10  W.  R.  104.  The 
condition  of  the  mortgage  in  the  present  case  provided,  that  if  the 
mortgagor  should  pay  to  the  mortgagee  the  sum  of  130,000  in  eigh- 
teen months  from  date,  with  six  per  cent  interest  per  annum  thereon 
daring  said  term,  payable  semi-annually,  then  the  mortgage,  and  also 
three  notes  for  110,000  each,  dated  the  same  day,  signed  by  the 
mortgagor,  promising  to  pay  the  said  sum  and  interest  at  the  time 
aforesaid,  should  be  void.  The  notes  when  produced,  with  evidence 
to  identify  them,  did  not  bear  interest;  but  the  mortgagees  exacted 
payment  of  interest,  amounting  to  12,700;  and  the  action  at  law 
was  brought  to  recover  back  the  amount  so  paid. 

The  present  plaintifb  seek  by  this  bill  in  equity  to  restrain  the 
prosecution  of  that  action,  and  allege,  that  by  the  understanding 
of  the  parties,  the  interest  was  to  be  paid  as  recited  in  the  mort- 
gage, and  that  the  notes,  through  the  fraud  of  one  of  the  defend- 
ants, and  through  mistake  and  accident  on  their  own  part,  were 
given  and  accepted  without  bearing  interest;  and  the  bill  in  equity 
rests  on  the  ground  that  the  plaintiffs  cannot  be  allowed  to  show 
these  facts  in  defense  of  the  action  at  law,  and  that  it  has  already 
been  held  by  this  court  "  that  said  notes  could  be  alone  looked  to, 
to  ascertain  what  the  mortgage  debt  was,''  so  that  the  plaintiffs  are 
remediless  in  a  court  of  law. 

If  this  were  so,  there  would  be  no  doubt  that  the  bill  in  equity 
ought  to  be  sustained.  But  upon  a  full  consideration,  we  are  of 
opinion  that  the  powers  of  a  court  of  law  are  not  so  restricted. 
Where  two  papers  are  executed  at  the  same  time,  relating  to  the 
same  contract  or  transaction,  both  may  be  looked  at  for  the  purpose 
of  showing  what  the  actual  contract  or  transaction  was.  If  on  ex- 
amination it  appears  that  they  are  in  some  i*espects  inconsistent,: 
as  for  example,  if  a  contract  is  executed  in  duplicate,  and  the  two 
parts  which  ought  to  be  alike  are  found  to  be  different,  or  if  a 
mortgage  does  not  correspond  with  the  note  which  it  was  intended 
to  secure,  it  is  apparent  that  the  inconsistency  must  have  occurred 
through  some  mistake  or  accident.  It  certainly  is  not  to  be  sup- 
posed that  the  parties  have  understandingly  intended  to  execute 
and  deliver,  as  parts  of  the  same  transaction,  papers  which  are  in- 
consistent with  themselves;  and  if  it  appears  that  they  have  done 
so,  it  is  natural  and  reasonable  to  infer  that  one  of  the  papers  waa 
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80  executed  and  deliyered  by  mistake.  In  such  case,  it  not  being 
apparent  on  the  face  of  the  papers  which  one  expresses  the  real  in-, 
tention  and  agreement  of  the  parties,  there  is  no  good  reason  why  ex- 
trinsic evidence  should  not  be  receiyed  in  a  court  of  law  to  show 
the  fact.  Each  paper  may  be  put  in  evidence^  as  an  admission  or 
declaration  of  whatever  is  therein  contained.  An  argument  may 
also  be  drawn  from  the  circumstances  of  any  particular  case,  that 
one  of  the  papers  would  be  more  likely  to  express  the  true  meaning 
of  the  parties  than  the  other.  But  there  is  no  legal  presumption 
to  that  effect.  There  being  then  two  inconsistent  writings,  both 
admissible  as  evidence  of  the  transaction  to  which  both  relate,  and 
there  being  no  legal  presumption  in  favor  of  either,  but  it  being  a 
question  of  fact  which  correctly  represents  the  agreement  of  the 
parties,  we  should  be  slow  to  admit  that  a  court  of  law,  encounter- 
ing such  a  state  of  facts,  would  be  powerless  to  deal  with  it,  and 
unable  to  consider  other  evidence  to  show  which  paper  was  delivered 
understandingly,  and  which  through  mistake.  On  the  contrary,  we 
are  of  opinion,  that  on  the  trial  at  the  action  at  law,  it  would  be 
entirely  competent  for  the  present  defendants,  on  the  one  hand,  to 
show  by  extrinsic  evidence  that  the  notes  expressed  the  real  under^ 
standing  and  agreement  of  the  parties;  or  for  the  present  plaintifb, 
on  the  other  hand,  to  show  in  like  manner  that  the  mortgage  ex- 
pressed such  understanding  and  agreement.  j 
The  decision  of  this  court,  when  the  action  at  law  was  before  it 
on  exceptions,  was  entirely  consistent  with  this  view.  The  pre- 
siding judge  at  the  trial  had  ruled,  as  matter  of  law,  that  by  the 
terms  of  the  mortgage,  the  debt  secured  thereby  was  $30,000  and 
interest;  and  that  it  was  not  competent  for  the  present  defendants 
to  prove  that  the  notes  constituted  the  entire  mortgage-  debt,  and 
that  no  other  debt  or  claim  existed  or  was  intended  to  be  secured 
than  the  notes  without  interest,  and  that  the  present  plaintiffs 
had  no  right  or  claim  to  recover  interest  upon  the  notes,  or  in  any. 
way.  This  ruling  was  reversed  by  this  court;  and  it  was  held  thai; 
the  mortgage  was  not  conclusive  as  to  the  amount  of  the  mortgage 
debt,  that  the  notes  might  also  be  looked  at,  and  that  it  might  be 
shown  by  evidence  that  they  expressed  the  true  amount  of  indebt- 
edness. That  decision  does  not  hold,  and  does  not  imply,  that  it 
would  not  be  competent  for  the  present  plaintifb  to  meet  that  evi- 
dence by  showing  that  in  fact  the  mortgagee  expressed  the  true 
amount  of  indebtedness.     There  is  no  intimation  that  the  notes  are 
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the  exclusive  evidence  for  this  purpose.     Hampton  CMtan  Mills  v.. 
PaysoH,  130  Mass.  88. 

Nor  is  fchere  any  thing  in  former  decisions  of  this  court  which 
upholds  that  view.    It  has  indeed  often  been  held,  in  this  State  and 
elsewhere,  that  where  there  is  some   lack  of  conformity  between  a 
mortgage  and  the  note  which  it  was  intended  to  secure/  parol  evi- 
dence is  admissible  to  identify  the  note.     Ooddard  v.    Sawyer^   9 
Allen,  78,  80;  Baxter  v.  Mclntirey  13  Gray,  168;  Hough  v.  Bailey, 
32   Conn.    288.     So  on  the  other  hand,  it  has  been  held  that  at 
mortgage  is  prima  facie  evidence  of  the  existence  of  a  debt  corre- 
sponding with  that  described  therein,  and  that  the  note  is  not  the 
only  evidence  of  the  debt  secured.     Smith  v.  Johns,  3  Gray,  617. 
So  where  a  mortgage  was  given  to  secure  two  notes  "  for  the  sum 
of  $500,"  and  the  notes,  being  produced  and  identified,  were  for 
1500  each,  it.  was. held  i^hat.iti.  might  be  shown  by  the  notes  aod 
other  evidence  that  they  correctly  represented  tjb^e  iojiebtedness  se-n 
cured  by  ;ihev  mortgage.     Crafts  y.  Grafts,  13  Gray,  360.     So  where 
a  person  had  guaranteed  a  note  for  1256,  and  took  for  his  indemnity 
a  mortgage  which  erroneously  described  the  note  as  for  1236,  and 
his  title  as  mortgagee  was  questioned  by  an  attaching  officer,  on  the 
ground  that  the  mortgage  was  either  fraudulent  at  the  outset  or  had 
been  discharged,  it  was  held  competent  for  him  to  produce  the  note, 
with  evidence  of  its  identity  as  the  liability  intended  to  be  secured,  for 
the  purpose  of  showing  that  there  was  a  real  liability  which  had  not 
been  extinguished.    It  was  entirely  immaterial  to  ascertain  whether 
the  amount  due  was  1236  or  1256.  The  holder  of  the  note  was  no  party 
to  the  action.    Johfis  y.  Church,  12  Pick.  557;  23  Am.  Dec.  651.    So 
in  a  case  where  there  was  no  inconsistency  between  the  phraseology  of 
the  note  and  mortgage,  it  was  held  that  the  legal  incident  of  three 
days'  grace  which  attached  to  the  note  should  be  assumed  to  have 
been  contemplated  by  the  parties  as  incident  to  the  mortgage  debt, 
and  that  therefore  a  writ  of  entry  to  foreclose  the  mortgage  for 
breach  of  condition  could  not  properly  be  brought  till  after  the  ex- 
piration of  the  days  of  grace;  and  that  in  such  case,  there  being 
but  one  promise  to  pay  money,  and  there  being  no  doubt  as  to  the 
phraseology  in  which  that  promise  was  expressed,  the  note  was  the 
Intimate  evidence  of  the  promise.     Coffin  v.  Loring,  5  Allen,  153. 
There  is  nothing  in  any  of  these  cases  to  show,  or  to  imply,  that 
the  note  will,  as  matter  of  law,  be  deemed  to  be  the  exclusive  evi- 
dence of  the  mortgage  debt,  in  a  case  where  the  note  and  mortgage 
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are  partially  inconsiBtent  with  each  other.  In  each  case  there  is 
no  l^gal  presumption  one  way  or  the  other,  but  the  question  is  to 
be  determined  as  a  matter  of  fact 

In  this  view  of  the  law  it  was  not  necessary  for  the  present 
plaintifb  to  resort  to  a  bill  in  equity  for  the  purpose  of  yindicating 
their  rights.  They  might  safely  have  gone  to  trial  again,  in  the 
action  at  law,  and  have  introduced  the  same  eridence  which  was  in- 
troduced on  the  hearing  of  the  present  bill,  to  show  that  the  mort- 
gage, and  not  the  notes,  expressed  the  true  contract  between  the 
parties;  and  if  such  were  found  to  be  the  fact,  the  present  plaint- 
iffs would  haye  maintained  their  defense,  and  have  been  entitled  to 
judgment. 

[Omitting  the  question  of  equitable  cognizance.] 
Being  satisfied,  for  the  reasons  stated,  that  there  is  no  oocasion  to 
transfer  the  trial  of  the  cause  from  the  court  of  law,  the  bill  must 
be  diflin^f^f  ^thout  prejudice. 

BiUdi$mus$d. 


o^sss 


SUPREME  COURT 


OF 


PENNSYLVANIA. 


Baylor  y.  Bushokg. 

OjOO  Penn.  St.  tt.) 

J^^ffoHable  iHthwrnmU — aeHanagaiiMi  drawee  cf  cheek -rimpUsdaMepUmce. 

No  action  liee  In  faTor  of  the  holder  of  a  check  against  the  drawee  for  non-ac- 
ceptaaoe,  hot  if  the  drawee  settles  with  the  drawer,  retaining  jost  enough 
to  pay  the  eheck«  a  promise  may  be  implied  therefrom  on  which  an  action 
may  be  maintained.    (See  note,  p,  856. ) 

ACTION  on  a  check.     The  opinion  states  the  case.  The  d^end- 
ant  had  judgment  below. 

7.  H.  Jaedbs^  Samuel  L.  Young  and  C.  H.  Ruhl,  for  plaintiff  in 
error. 

Jft^^  Sngibr  and  Geo.  F.  Boer 9  for  defendants  in  error. 

Tbukeet,  J.  It  may  be  regarded  as  settled  that  the  holder  of 
a  check  cannot  maintain  an  action  in  his  own  name  against  the 
drawees,  though  they  have  sufficient  funds  of  the  drawer,  if  they 
refose  to  accept  it.  Bank  of  the  Republic  y.  Millard,  10  Wall.  162; 
Oarr  y.  Bank,  107  Mass.  46;  s.  o.«  9  Am.  Bep.  6.  A  check 
may  be  revoked  before  presentment  by  the  drawer's  death,  or  by  his 
order  not  to  honor  it,  but  if  not  revoked,  it  is  the  duty  of  the  bank 
Vol.  XLV—   46 
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to  pay  on  demand.  For  breach  of  this  duty,  the  drawer  has  a  right 
of  action.  If  the  check  has  not  been  reyoked,  by  common  nsage, 
the  holder  expects  it  will  be  paid  on  presentment.  He  may  suflTer 
a  real  injury  by  refusal,  for  which  he  may  be  without  redress,  as  in 
case  of  the  drawer  becoming  insolvent  before  recourse  to  him  could 
be  effectual.  It  would  seem  that  the  holder  ought  to  haye  a  remedy 
against  the  1)ank  for  a  wrongful  refusal  of  payment,  arising  from  an 
implied  promise  from  the  usages  of  business,  or  the  course  of  deal- 
ing between  the  parties;  and  so  it  was  held  in  some  cases  prior  to 
Dank  v.  Millard.  If  the  bank,  in  yioiation  of  its  duty,  dishonors 
a  check,  the  holder  may  be  injured  quite  as  much  as  the  drawer, 
and  the  bank  ought  to  be  answerable  to  each  party  injured  by  breach 
of  the  contract.  Prior  to  acceptance,  it  is  said,  there  is  no  privity 
between  the  holder  and  the  bank,  and  therefore  the  holder  cannot 
maintain  an  action. 

But  if  the  bank  expressly  or  impliedly  promise  the  drawer  to  pay 
the  check,  the  holder  may  sue  if  payment  be  refused.  Thus,  when 
a  check  was  drawn  to  C,  and  B.  indorsed  C/s  name  without  au- 
thority and  received  the  money,  the  bank  having  deducted  the 
check  from  the  drawer's  account  and  settled  with  him  on  that  basis, 
it  was  held  that  the  conduct  of  the  bank  was  an  acceptance,  and 
that  0.  could  recover  from  the  bank.  Seventh  Nat.  Bank  v.  Cook, 
73  Penn.  St.  483;  s.  c,  13  Am.  Bep.  751.  When  a  depositor  set- 
tles his  account  with  the  bank,  and  leaves  the  exact  amount  of  an 
outstanding  check  expressly  for  its  payment,  and  the  bank  tacitly 
retains  the  money  and  settles  on  that  basis,  it  is  liable  to  the  holder 
on  the  implied  acceptance.  All  parties  to  the  check  would  naturally 
infer  from  such  action  that  the  bank  retained  the  money  for  use  of 
the  holder. 

Saylor  received  the  check  on  October  18, 1877,  and  presented  it 
in  November  following,  when  payment  was  refused,  with  the  re- 
mark that  the  bank  had  suspended  and  was  using  all  alike.  In 
May,  1878,  Teich  called  on  the  bank  for  a  note  for  the  amount  due, 
to  be  determined  by  the  stubs  of  his  check-book,  and  a  note  was 
given  for  the  balance.  In  making  out  the  balance  Baylor's  check 
was  deducted  from  the  credits,  just  as  the  other  checks  were,  except 
that  some  interest  was  allowed  for  Saylor.  Yeich  did  not  want  to 
make  himself  liable  to  Saylor  by  including  his  check  in  the  note^ 
and  directed  the  check  to  be  left  out.  These  are  the  facts  the  jury 
would  likely  have  found  had  the  testimony  been   submitted,  and 
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they  could  reasonably  have  inferred  an  agreement  by  the  bank  to 
.keep  money  and  pay  the  check. 

Saylor  was  holding  the  check,  and  the  defendants  knew  it.  In 
settlement  with  the  drawer^  at  his  request,  they  kept  of  his  money 
the  amoant  of  the  check  for  the  purpose  of  its  payment.  No  other 
purpose  was  expressed,  and  no  other  could  be  inferred.  It  matters 
not  that  the  amount  of  the  check  was  not  formally  charged  against 
Yeich  and  credited  to  Saylor.  Had  that  been  done,  it  would  hare 
evidenced  the  plaintiffs  right  to  recover  on  the  count  for  money 
had  and  received,  held  by  the  defendants  and  appropriated  by  the 
drawer  to  the' plaintiff's  use,  and  therefore  under  an  implied  prom- 
ise to  him  to  pay  it  on  demand.  SevetUA  2fai.  Bank  v.  Oook,  supra. 
If  the  facts  are  proved  otherwise  than  by  the  books,  the  result  is 
the  same. 

It  is  unnecessary  to  specially  remark  the  several  assignments  of 
error.  The  learned  judge  of  the  Common  Pleas  thought  the  evi- 
dence insufficient  to  warrant  a  finding  by  the  jury,  that  in  the  set- 
tlement the  defendants  kept  the  amount  of  Baylor's  check  under 
an  agreement  with  Yeich  to  pay  the  same  to  Saylor.  We  think  it 
was  ample,  and  should  have  been  submitted. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 

Judgment  reversed. 


Hon  BT  TEM  Bbpobtib.— Thai  do  action  oan  bo  maintained  bj  the  pajeo  against  the 
4raweo  on  an  nnaooepted  ohook,  see  HaUcmal  Bank  <^  BockntilU  t.  Sioond  Naiional 
Bank  of  Lqfaijf^tU^  69  Ind.  479;  a.  a»  85  Am.  Bep.  286,  and  note,  288;  Colorado 
JfaUonal  Banki^  Vonmtr  r,  BotUekor,  i  Col.  185;  a.  c,  40  Am.  Rep.  142;  Firti 
NaUemal  Bank  of  Oanion  r.  Ihtbnquo  SouthwetUm  Ry,  Co,,  52  Iowa,  87S;  s.  c,  85  Am. 
Bep.  280.  To  the  aame  effect  is  the  recent  decision  of  the  Hissoari  Supreme  Goart,  in 
Diekinoon  t.  OoaU,  from  which  we  extract  the  following  renew  of  authorities : 

"  Inasmuch  as  the  principle  is  one  of  importance,  and  upon  which  there  is  some  con- 
Siet  of  opinion,  counsel,  in  riew  of  the  decision  of  the  St.  Louis  Court  of  Appeals,  in 
the  case  of  MoOrado  t.  Oorman  Saving  Bank  InstUuHon,  4  Mo.  App.  880,  have  earn- 
estly insisted  that  the  authorities  bearing  upon  the  subject,  be  revised  bj  us  with  a 
riew  to  a  settlement  of  the  question  in  this  State.  The  conflicting  authorities  cannot 
be  reconciled,  and  we  shall  not  attempt  it,  but  will  only  consider  them,  for  the  purpose 
of  ascertaining  on  which  side  of  the  question  the  weight  of  authority  as  well  as  reason 
lies. 

'*  The  question  presented  has  been  answered  in  the  negative  by  the  Supreme  Court 
of  the  United  SUtes  in  the  following  cases:  Thompton  ▼.  Biggt,  5  Wall.  568,  94  U.  S. 
848;  Chrittman  ▼.  Ruud,  14  Wall  69;  Bank  of  BepubUe  t.  Millard,  10  id.  152.  In 
the  case  last  cited  Justice  Datis,  who  delivered  the  opinion  of  the  court,  observed : 
*  It  is  no  longer  an  open  question  of  this  court,  since  the  decisions  in  the  cases  of  the 
Marine  Bank  v.  Iktlton  Bank,  and  7%}mpson  v.  Rigg9,  that  the  relation  of  banker  and 
customer  in  their  pecuniary  dealings  is  that  of  debtor  and  creditor;  it  is  an  important 
part  ef  the  business  of  banking  to  receive  deposits,  hut  when  they  are  received,  unless 
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iher«  are  BtipaUtions  to  the  contrary,  they  belong  to  the  bank,  to  be  loaned  as  its  other 
moneys.    The  banker  is  accountable  for  the  deposita  which  he  reoeivea  aa  a  debtor, 
and  he  agrees  to  discharge  those  debts  by  honoring  the  checks  which  the  depositors* 
shall,  from  time  to  time,  draw  upon  him.    The  contract  between  the  parties  is  purely 
a  legal  one,  and  has  nothing  of  the  nature  of  a  trust  in  it    The  holder  takes  the  chedr 
on  the  credit  of  the  drawer,  in  the  belief  that  he  has  funds  to  meet  it,  but  in  no  case 
can  the  bank  be  said  to  be  connected  with  the  transaction.    If  it  were  true  that  this 
was  a  privity  of  contract,  between  the  bank  and  the  holder,  when  the  check  was  giTen, 
the  bank  would  be  obliged  to  pay  the  check,  although  the  drawer  before  it  was  pre- 
sented had  countermanded  its  payment,  and  although  other  checks  drawn  after  it  was 
issued,  but  before  payment  of  it  was  demanded,  had  exhausted  the  funds  of  the  de- 
positor.   If  such  a  result  would  follow  the  giving  of  checks  it  would  be  easy  to  sae^ 
that  bankers  would  be  compelled  to  abandon  altogether  the  business  of  keeping  de- 
posits for  customers.    The  right  of  deposit,  ss  was  said  by  an  eminent  judge,  is  a 
chose  ID  action,  and  his  check  does  not  transfer  the  debt,  or  gire  a  lien  upon  it,  to  a 
third  person,  without  the  assent  of  the  depository.    This  is  a  well-established  principle 
of  law,  and  is  sustained  by  English  and  American  authorities.'    In  the  case  of   OkHd- 
man  T.  ButttU,  npra,  Justice  Swatvb,  speaking  for  the  court,  said  that  a  bill  of  ex- 
change or  check  is  not  an  equitable  assignment  1^0  tanto  of  the  funds  of  the  drawer, 
ia  the  hands  of  the  drawee.    The  EngUsh  autboritiea  are  to  the  same  effect,  of  which 
the  case  of  Bcpisinton  t.  IbiUr,  18  L.  R.  74   (decided  in  1878),  is  alike,  and  where  it 
was  held  that  a  check  was  not  an  equitable  assignment  of  the  drawer's  balance  at  hia 
bankers.    The  courts  of  New  York  also  return  a  negatire  answer  to  the  question  before 
us,  in  the  following  cases.    Lunt  t.  Bank  </  Bortk  America,  49  Barb.  881 ;  Chapman 
▼.  WhiU,  8  Seld.  418;  JShM  Bank  t.  Fourth  National  Bank,  46  N.  Y.  88;  a.  c,  7  Am. 
Bep.  814;  Dvnoan  ▼.  Btrlm,  60  N.  Y.  161 ;  AUom^Gmeral  t.  L^4  InmtrwtM  Cb.,  71 
id.  886.    In  the  case  of  Lunt  t.  Bank  qf  Norih  Amm-ica,  ntpra,  it  is  said,  '  checks 
drawn  in  the  ordinary  general  form  not  describing  any  particular  fund,  or  nsing  any 
word  of  tranafer  of  the  whole  or  any  part  of  the  account,  standing  to  the  credit  of  the 
drawer  in  the  bank,  upon  which  they  are  drawn,  but  containing  only  the  usual  request 
directed  to  the  bank,  to  pay  the  order  of  the  payee  named,  a  certain  sum  of  money, 
are  of  the  same  legal  effect,  as  inland  bills  of  exchange,  and  do  not  amount  to  an  aa- 
signment  of  the  funds  of  the  drawer,  in  the  bank  and  there  is  no  liability  of  the  party, 
upon  whom  suob  instrument  is  drawn.'    See  also  8d  toL  Add.  on  Gout.,  p.  488.    Bylea 
on  Bills,  p.  61,  note  1 ;  8  Parsons  on  Notes  and  Bills,  p.  61,  note  1.  Also  case  of  Barh  t. 
Iboi4,  dedded  by  Supreme  Court  of  Mississippi,  in  1880,  aa  reported  in  11  rol.  of 
reports,  p.  94.    We  hare  been  cited  by  counsel  for  plaintiff  to  a  number  of  autboritiea 
aa  aatablishing  a  contrary  doctrine  to  that  announced  in  those  aboye  referred  to,  and 
upon  examination  of  them  find  but  three  States  where  the  question  has  otherwise  been 
ruled  apon  by  the  courts  of  last  resort. 

"  In  South  Carolina,  in  the  case  of  FogarbUt  ▼.  8taU  Bank,  18  Rich.  618,  it  was  held  by 
a  dirided  court  (the  chief  justice  dissenting)  that  where  a  check  Is  drawn  by  a  deposi- 
tor on  a  bank  having  sufficient  funds  to  meet  it,  the  holder  on  giring  notice  to  the 
bank  bas  the  right  to  be  paid,  and  if  payment  be  refused,  may  maintain  an  action 
against  the  bank,  on  the  implied  promise,  which  the  law  raises  in  this  behalf.  In  Illi- 
nois in  the  case  of  Mtmn  r,  Bu^  86  111.  86,  It  waa  held  that  the  check  of  a  depositor 
upon  his  banker  delivered  to  another  for  value,  transferred  to  that  other  the  title  to  ao 
much  of  the  deposit  as  the  check  calls  for.  Upon  an  examination  of  this  ease,  it  must 
be  seen  that  not  a  single  authority,  either  English  or  American,  is  referred  to,  as  main- 
taioing  the  doctrine  aanonneed,  but  the  conclusion  reached  is  made  to  rest  upon  a 
judicial  recognition  ef  what  is  alleged  in  the  opinion  to  be  a  universal  custom  of  bank- 
sra,  to  allow  depositors  to  withdraw  their  funds  in  parcels.    This  case  was  followed 
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in  S8  IlL  168,  also  without  the  citation  of  a  single  aothority,  Justice  Catok  re- 
markings  that  the  decision  of  Mtunn  ▼.  Murck  was  not  made  till  after  the  most  mature 
inyestigation.  The  case  of  JAmm  ▼.  Murek,  supra^  was  also  followed  in  the  case  of 
BamJb  t.  Bamkt  80  lU.  21^  and  as  the  logical  result  of  the  doctrine  enunciated  by  it, 
the  court  went  so  far  as  to  sa/,  that  after  a  check  had  passed  into  the  hands  of  a  bona 
JU4  holder,  it  is  not  in  the  power  of  the  drawer  to  countermand  its  pajrment  —  a  doe- 
trine  not  maintained  by  an/  authority  that  has  come  under  our  obsenration. 

*'  In  Iowa,  in  the  case  of  BoberU  t.  Austin^  961  owa,815,  it  was  held  by  a  divided  courts 
that  the  holder  of  a  cheek  could  maintain  an  action  therein  against  the  drawee  before 
aoeeptance,  the  drawee  haying  funds  in  his  hands,  and  that  a  general  assignment  of  the 
drawer  for  the  benefit  of  creditors,  after  drawing  the  check,  but  before  the  same  la 
presented,  will  not  inrest  the  assignee  with  the  right  to  the  money  represented  by  the 
check,  nor  affect  the  right  of  the  payee  therein. 

"  The  cases  in  Kentucky  to  which  we  hare  been  cited,  of  Buctn^r  t.  Sofrt,  18  B. 
Hour.  745,  and  Zmt4r  t.  0i9€n,  8*  Bush,  857,  do  not  maintain  the  position  contended  for. 
The  said  case  of  Bwkmat  ▼.  Saifgf  only  deeides  that  the  drawing  of  a  bill  of  ex- 
change by  a  debtor,  and  its  acceptance  by  the  drawee,  is  an  appropriation  of  that  fund 
to  the  holder  of  the  bill,  and  that  thereafter  the  drawer  of  the  bill  has  no  right  to  con- 
trol it»  either  by  rescinding  or  assigning  it,  and  that  a  general  assignment  of  assets 
after  a  bill  of  exchange  has  been  drawn,  and  accepted  will  not  pass  the  fund  thus  ap- 
propriated ;  and  the  ruling  of  the  case  of  LtAtr  ▼.  (Ttem,  ««j9ra,  is  based  solely  upon 
the  ease  of  BvLchur  r.  Qatgrt,  So  far  from  the  case  in  18  B.  Monr.,  n^pra»  b^mg  ia 
conflict  with  the  New  York  and  hke  oases,  cited  herem  from  other  Statea,  it  is  in  accord 
with  them. 

"  The  deeided  weight  of  authority  answers  the  question  propounded  in  the  beginning 
of  this  opinion  in  the  negatire.  The  answer  is  returned  by  tiie  Supreme  Court  of  the 
United  States,  the  courts  of  last  resort  in  Maryland,  Maasaohusetts,  New  York  and 
Pennsylrania,  while  an  affirmatiye  response  is  giren  by  the  dirided  courts  of  Iowa  and 
South  Carolina,  and  by  the  case  of  Mumn  r.  Biittk^  86  HL,  which  as  an  authority  has 
been  sniBciently  adverted  to  in  what  has  been  said. 

"And  so  far  as  this  court  has  heretofore  been  called  on  to  pass  upon  the  questions 
kindred  to  the  one  in  hand,  it  has  ruled  in  accordance  with  the  doctrine  aanonnoed  by 
ttie  Supreme  Court  of  the  United  States,  and  the  eourts  of  Mazyland,  llassachusetta, 
New  York  and  Pennsylrania. 

Inthecaseofi8ta^«  r«I.  JKSsnti^^  OntJi^  ▼.  lfoor«,  74  Mo.  418,  and  of  8taU  tz 
rd.  T.  ibiMU,67  id.  804,  it  was  held  that  a  general  deposit  created  the  relation  of  cred- 
itor and  debtor;  and  in  the  case  of  BitmsU  t.  OrwidaU^  68 Mo.  410,  it  was  held  that  a 
portion  of  the  debt  was  incapable  of  assignment,  either  in  law  or  in  equity,  in  the  ab- 
senee  of  the  debtor's  consent  So  in  the  case  of  LoomU  t.  Robinton,  76  Mo.  488,  it 
was  held  that  an  assignment  of  a  part  of  a  judgment  was  void,  both  in  law  and  in 
equity.  It  has  been  established  by  the  abore  oases,  that  the  relation  between  depositor 
and  banker  is  that  of  creditor  and  debtor,  and  that  a  creditor  cannot  either  in  law  or 
m  equity  assign  a  part  of  a  debt  due  him  without  the  debtor's  consent  It  must  f  ollosr 
logically,  that  the  check  held  by  plaintiff  being  only  for  part  of  the  debt  due  the 
drawer,  and  not  haTing  been  accepted  by  the  drawee,  did  not  transfer  to  plaintiff  either 
a  legal  or  equitable  right  against  the  drawee,  either  to  so  much  of  the  fund  as  the 
check  called  for,  or  give  him  any  lien  thereon.  In  the  ease  of  8i,  Joki^  t.  Motmam^  8 
Mo.  888,  it  was  held.  Judge  Soon  deUrering  the  opinion,  that  '  it  could  not  be  main- 
taiaed  that  the  mere  aot  of  drawing  aehack  wia  an  assignment  of  theamoont  for  whieh 
it  was  drawn  to  the  bearar.'  **  .  . 
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Ib  an  aekloB  for  flMlioloas  pioaeeation  the  defendant  cannot  Joatify  hlaoondnct 

bj  the  adTioe  of  a  joatice  of  the  peaoe. 

MALIOIOnS  prosecution.    The  opinion  statee  the  point.     The 
plaintiff  had  judgment  below. 

Henninger  and  De  Wait,  for  plaintiff  in  error. 
■    John  D.  SHles  and  Harry  0.  Stiles,  for  defendant  in  error. 

MxBCUBy  J.  To  maintain  an  action  for  malicious  prosecution 
the  plaintiff  must  prove  the  prosecution  to  have  been  made  without 
probable  cause,  and  that  the  prosecutor  was  actuated  by  matlice 
toward  the  plaintiff.  Malice  may  be  inferred  from  the  want  of  prob- 
able cause ;  but  if  there  be  probable  cause>  it  matters  not  that  the 
prosecution  be  malicious.  If  the  act  be  la¥rf  ul  the  motiyes  of  the 
prosecution  will  not  be  inquired  into.  Whether  certain  facts  con- 
stitute probable  cause,  must  be  determined  by  the  court ;  but 
whether  such  alleged  facts  exist,  is  for  the  jury  to  find 
The  law  applicable  to  the  case  was  correctly  stated  by  the  learned 
judge,  and  we  discover  no  error  in  the  admission  of  evidence. 

The  main  question  arises  under  the  eleventh  assignment. 
The  plaintiff  in  error  offered  to  prove,  substantially,  that  he 
stated  to  the  justice  of  the  peace,  before  whom  the  prosecution 
was  about  to  be  instituted,  the  facts  as  he  had  heard  them,  and  he 
was  advised  by  the  justice  that  they  were  sufiScient  upon  which  to 
base  a  criminal  prosecution  against  the  defendant  in  error.  The 
evidence  was  rejected. 

When  the  prosecution  fully  and  fairly  submits  to  his  counsel 
learned  m  the  law  all  the  facts  which  he  knows  are  capable  of 
proof,  and  is  advised  that  they  are  sufficient  to  sustain  a  prosecu- 
tion, and  acting  in  good  faith  on  that  opinion,  does  institute  the 
prosecution,  he  is  not  liable  to  an  action  for  malicious  prosecution, 
although  the  opinion  be  erroneous.     Shall  the  advice  of  a  commit- 
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ting  magistrate  have  the  same  effect  ?  We  think  not.  Justices  of 
the  peace  are  not  required  to  be  learned  in  the  law.  In  fact^  gen- 
erally through  the  State  they  are  not.  They  are  not  qualified  by  a 
course  of  study  to  give  advice  on  questions  of  law.  They  do  not 
pursue  it  as  a  profession.  They  are  not  charged  with  fche  duty  of 
adyising  any  person  to  commence  a  prosecution.  They  ought  not 
to  act  as  attorney  or  agent  for  one  in  regard  to  a  piosecution  he  is 
about  to  institute  before  them.  Their  duties  are  judicial ;  they 
may  in  the  discharge  thereof  reduce  the  substance  of  the  complaint 
to  writing,  in  the  form  of  an  information  of  the  prosecutor,  then 
they  judicially  determine  whether  the  facts  therein  averred  be 
sufficient  to  justify  the  issuing  of  a  warrant. 

An  educated  business  man  may  be  much  better  qualified  than 
many  inexperienced  justices  of  the  peace  to  adrise  as  to  the  law  ; 
yet  I  am  not  aware  that  the  advice  of  such  a  person  has  ever  been 
held  to  protect  against  damages  for  a  malicious  prosecution. 

The  conclusion  at  which  we  have  arrived  is  not  in  confiict  with 
any  decision  of  this  court  It  is  the  logical  sequence  of  the  rule 
declared  in  Walter  v.  Sample^  1  Casey,  275.  In  that  case,  the  prose- 
oator  had  acted  under  the  advice  of  a  member  of  the  bar.  The 
protecting  power  ot  the  rule  extends  no  further  than  the  advice  of 
one  learned  in  the  law.  In  an  action  for  malicious  prosecution, 
the  defendant  cannot  be  permitted  to  prove  that  he  acted  under  the 
advice  of  a  magistrate.  Straus  v.  Yauf^,  37  Md.  28S ;  Olmstead  v. 
Partridge,  82  Mass.  381. 

There  was  no  error  in  permitting  the  amendment  after  a  trial  on 

the  merits. 

Judgment  affirmed. 


"Saxioval  Loak  aud  BuiIiDing  Sooibtt  v.  LiOHnKw alvxb. 

aOO  Pean.  St.  MX) ) 
Ouarantp  — purwit  of  principal. 

Where  the  principal  debtor  ie  an  insolvent  corporation,  the  creditor  ia  not 
bound  to  enforce  the  indlTidoal  liabilitj  of  iti  stockholden  before  resorting 
to  his  goaraator. 

ACTION  on  a  guaranty.     The  opinion  states  the  point.    The  de- 
fendant had  judgment  below. 
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R.  B.  Wright  dt  Son  and  T.  S.  Meitger,  for  plaintiif  in  error. 
James  S,  Biery  and  /SMm  dt  Bony  for  defendant  in  error. 


Paxson,  J.  That  this  is  a  contract  of  guaranty  is  settled  by 
abundant  authority.  Bank  t.  Haynes,  8  Pick.  423  ;  Curtis  t. 
Brawny  2  Barb.  55  ;  Isstt  t.  Sage,  2  Watts,  128 ;  Johnston  t. 
Chapmany  3  Penn.  18 ;  Hoffman  y.  Bechtsl,  2  P.  F.  S.  190  ;  Woods 
Y.  Shermafiy  21  id.  100.  It  is  equally  clear  that  such  contract  im- 
poses  upon  the  plaintiff  the  duty  of  exercising  due  diligence  to  en- 
force payment  from  the  principal  before  resort  can  be  had  to  the 
guarantor.  Campbell  t.  Baker,  10  Wright,  243  ;  Reigari  v.  White 
2  P.  F.  S.  439  ;  Hofman  t.  Beehtely  id.  190.  What  is  due  diligence? 
There  are  many  cases  upon  this  point,  and  the  general  tenor  of 
them  appears  to  be  that  the  contract  for  due  diligence  requires  that 
a  suit  be  brought  within  a  reasonable  time  after  the  maturity  of  thjB 
claim  and  be  duly  prosecuted  to  judgment  and  execution  before  an 
action  can  be  sustained  against  the  guarantor,  unless  it  appears  that 
such  proceedings  could  have  produced  no  beneficial  results.  Brown 
T.  BrookSy  1  Oasey,  210  ;  Kirkpairick  v.  WhiUy  5  id.  177  ;  Gilbert 
T.  Hencky  6  id.  209  :  Overton  t.  Tracey,  14  S.  &  B.  327.  And  iib 
must  vary  with  the  circumstances  of  each  case,  hence  it  is  a  ques- 
tion for  the  jury.  Rudy  t.  WolfSy  16  S.  &  R.  79.  It  may  be  stated 
as  a  general  rule  sustained  by  the  authorities  that  the  prompt  pros^ 
cution  of  the  claim  against  the  debtor  to  judgment,  the  issuing  of 
an  execution  and  a  return  of  nulla  bona  woc^ld  be  at  least  prima 
facie  evidence  of  his  insolyency,  and  of  due  diligence  on  the  part  of 
the  creditor.  So  much  was  asserted  in  Roffinan  v.  Bechtely  a  case 
much  relied  on  by  the  present  defendant  in  error,  but  the  remark 
was  qualified  by  the  further  suggestion  that  the  suing  out  of  process 
simply,  and  letting  it  run  its  course,  might  not  be  due  diligence. 
We  can  readily  understand  how  this  may  be  the  case.  A  return  of 
nulla  bona  to  an  execution  is  pr%ma  facxe  evidence  that  the  de- 
fendant has  no  goods.  Tet  it  is  not  conclusive  and  is  often  untrue, 
while  if  .true  in  point  of  fact  the  defendant  may  be  the  owner  of 
valuable  real  estate. 

Upon  the  trial  below,  the  learned  judge  negatived  the  plaintiff's 
second  and  third  points,  which  was  practically  instructing  the  jury 
that  it  was  not  enough  for  the  plaintiff  to  exhaust  his  remedies 
against  the  bank,  but  must  proceed  against  the  stockholdprs  to  ep- 
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force  their  indiyidual  liability  to  depositors  under  the  charter  of  the 
bank. 

None  of  the  anthorities  cited  snstains  this  ruling.  It  may  be,  as 
was  suggested  in  Johnston  t.  Chapman^  mpra,  that  where  the  credi- 
tor held  a  collateral  security,  as  a  mortgage,  due  diligence  would 
require  that  he  should  exhaust  the  collateral  before  coming  upon 
the  guarantor.  We  have  no  such  question  here.  The  creditor  held 
no  collateral.  Under  the  charter  of  the  bank  the  stockholders  were 
liable  to  depositors  in  double  the  amount  of  the  stock,  but  their 
liability  is  not  that  of  sureties,  but  is  special  and  sub  modo  only. 
drains  Appealy  llNorris,  398.  It  is  therefore  secondary  and  not 
primary,  collateral,  and  in  the  nature  of  a  guaranty.  Hence  it  does 
not  accrue  until  the  assets  of  the  bank  are  exhausted.  This  bank 
had  made  an  assignment  for  the  benefit  of  its  creditors.  It  is  not 
necessary  to  consider  the  question  whether  the  plaintifF  could  have 
sustained  a  suit  against  the  stockholders  in  his  own  name  without 
the  intenrention  of  the  assignee,  for  the  reason  that  as  the  liability 
of  the  stockholders  was  but  secondary  they  could  be  sued  only  for 
the  balance  due  to  the  plaintiff  after  the  assets  belonging  to  the 
bank  had  been  distributed,  or  at  least  ascertained.  A  creditor  in 
order  to  hold  a  guarantor  may  be  obliged  to  exhaust  all  the  ])rop- 
erty  and  securities  immediately  within  his  grasp,  e^en  to  such  as 
may  be  held  as  collateral,  but  we  do  not  think  he  is  obliged  to 
piorsue  every  claim  which  his  debtor  may  have,  especially  where 
such  claim  is  contingent  and  uncertain,  and  of  a  character  to  in- 
▼olye  great  delay  and  expense  to  the  creditor. 

The  plaintiff's  second  and  third  points  should  have  been  affirmed. 
What  has  been  said  sufficiently  coyers  the  remaining  assignments. 

Judgment  reyersed  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed. 


TowiraHip  ov  Nobth  Whitehall  y.  Kbllbr. 

(100  Fenn.  St.  MB.) 

AUomeif  and  cUent-^pawer  to  sompromiss. 


sSSasmef  has  no  Implied  aathoritj  to  oompromlse  an  award  obtained  bj  bto 
ellent  egeinet  a  township  for  road  damages.* 

^See  WMppU  r,  WhUman  (18  B.  1 .  612),  43  Am.  Rep.  42.  ~" 
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CTION  on  an  award.    The  head-note  and  opinion  show  the 
facts.    The  defendant  had  judgment  below. 


Bdiward  Rarwy,  for  plaintiff  in  error. 

Bvan  ffolben  and  Harry  O.  SHIm,  for  defendant  in  error. 

Gk)RD0N,  J.  The  only  question  in  this  case  is  the  one  inyolving 
the  power  of  an  attorney  at  law  to  give  an  acquittance  in  full  of 
his  client's  claim  against  a  debtor^  on  receipt  of  part  only  of  that 
claim.  We  readily  admit  all  that  has  been  said  as  to  the  yery  gen- 
eral authority  conferred  upon  attorneys  at  law  in  the  conduct  of 
suits;  their  power  of  reference,  to  confess  judgments  and  control 
executions.  But  there  is  a  limit  to  this  power;  it  is  created  for 
specific,  not  general  purposes.  When  a  claim  is  put  into  the  hands 
of  an  attorney  for  collection,  without  further  instruction,  it  is  gen- 
erally understood  to  be  for  the  purpose  of  having  it  enforced  by 
legal  process,  and  it  is  not  presumed  that  the  attorney  can  or  wiU^ 
without  process,  compromise  and  settle  it  on  such  terms  as  either 
his  judgment  or  caprice  may  dictate.  We  do  not  say  that  such 
power  can  never  be  exercised  by  the  attorney,  without  express 
warrant  from  his  client,  for  an  implied  power  may  result  from  the 
character  of  the  claim  requiring  collection,  and  the  circumstance 
connected  with  it.  So  if  on  the  trial  of  a  case  the  attorney 
should  consent  to  a  judgment  less  than  the  amount  due,  a  court 
would  not  ordinarily,  in  relief  of  the  client,  set  aside  such  judg- 
ment. But  in  such  case,  in  the  conduct  of  a  pending  suit,  the 
power  of  the  attorney  to  direct  and  control  is  undoubted.  Never- 
theless, even  in  the  example  when  the  act  of  the  attorney  has  been 
obviously  wrong,  and  where  the  rights  of  the  client  have  been 
seriously  compromised,  the  court,  notwithstanding  the  judgment, 
ought  to  grant  relief.  Marshall,  C.  J.,  in  Holker  v.  Parker y  7 
Gr.  452.  Compromises  by  attorneys,  in  the  absence  of  and  without 
the  assent  of  their  clients,  are  not  looked  upon  with. favor,  though, 
as  was  said  in  the  case  just  cited,  where  the  compromise  is  I'eason- 
able  and  fair  a  court  will  not  disturb  it.  Still  it  remains,  as  was 
said  by  Mr.  Justice  Woodward,  in  Stohely  v.  Jiobinson,  10  Gas. 
315,  that  ''  the  principle  is  that  the  compromise,  being  an  unauthor- 
ized act,  is  void,"  and  this,  though  it  may  assume  the  form  of  an 
award.     To  a  like  effect  are  the  cases  of  Hnatan  v.  MiicheUy  14  S.  & 
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Township  of  North  Whitehall  t.  Keller. 

R  307;  16  Am.  Dec.  606;  and  Stackhousc  \.  (fHara's  Eoi^rs,  2  Har. 
88.  in  both  of  which  cases  the  attorneys  had  agreed  to  take  land  in 
aatis&ction  of  the  debts  of  their  clients.  But  it  is  useless  to  mnlti- 
ply  anthoritiesy  for  each  case  mast  be  controlled,  more  or  less,  by 
its  own  peculiar  circumstances,  and  it  is  not  possible  to  express  in 
a  general  rule  that  which  will  embrace  all  cases.  It  is  enough  for 
the  present  contention  that  courts  have  power  to  relieye  clients 
from  the  unwarranted  acts  of  their  attorneys. 

It  can  hardly  be  said  that  Keller  was,  by  his  attorney,  compro* 
mised  out  of  the  interest  due  him  on  his  claim  against  the  township 
of  North  Whitehall,  for  there  was  nothing  on  which  to  base  a  com- 
promise. The  confirmation  of  the  award  of  damages  was  a  final 
judgment,  and  bore  interest  of  course;  the  pending  action  is  but 
part  of  an  execution  process  to  enforce  payment,  a  result  that  might 
haye  been  accomplished  by  mandamus  from  the  Quarter  Sessions. 
In  re  Sedgely  Avenue,  7  W.  N.  C.  1. 

There  being  then  nothing  to  compromise,  we  need  hardly  say 
that  the  attorney  had  no  power,  of  his  own  motion,  to  remit  part 
of  his  client's  judgment  without  pretense  of  equivalent;  an  attor^ 
ney  cannot  thus  give  away  his  client's  pioperty.  More  than  this, 
the  defendant  is  utterly  without  equity.  The  supervisors  knew  that 
Mr.  Stiles  was  acting  without  his  client  and  with  hesitation;  saying^ 
to  them  that  he  did  not  understand  the  matter  and  that  Keller 
ought  to  be  present  to  sign  the  receipt.  Furthermore,  a  day  or  two 
after  the  payment.  Stiles,  havmg  ascertained  that  his  client  refused 
to  ratify  what  he  had  done,  made  a  re-tender  of  the  money,  which 
the  counsel  for  the  defendant  and  its  oflScers  refused  to  accept.  There 
was  thus  an  effort  made  by  the  plaintiff's  attorney  to  restore  the  de- 
fendant to  the  same  position  which  it  occupied  when  payment  whs 
made,  and  that  this  effort  was  not  successful  resulted  from  no  default 
of  the  plaintiff,  but  from  the  refusal  of  the  agents  of  the  defendant 
to  accept  the  offer  thus  made  to  them.  We  are  thus  brought  to  the 
conclusion  that  in  the  rulings  of  the  court  below  there  has  been  no 
departure  from  the  principles  of  either  law  or  equity. 

Judjfment  affirmed. 


I 
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BoAOuoH  ow  Mauoh  Ohukk  t.  ElLore. 

(H»Ftonii.8i.l]a) 
MwMpal  eorparoHon  —  i^cromJwUk. 

A  mnnicipftlitj !«  not  liable  lor  an  ii^arj  raetalned  bj  one  bj  foiling  on  the  iej 
sarfaoe  of  oobble^nonet  laid  between  the  flat  etonee  of  a  street  eroM-walk, 
and  slightly  higher.* 

ACTION  foi;  personal  injniy.    The  opinion  shows  the  facts.  The 
plaintifF  had  judgment  below. 

Edward  Harvey  and  Wm.  O.  Freyman,  for  plaintiff  in  error. 

Samuel  A.  Boyle  and  AUen  Oraig,  for  defendant  in  error. 

Shabswood,  G.  J.  It  was  said  by  Mr.  Justice  Gordon  in 
McLaughlin  v.  GUy  of  Corry,  27  P.  F.  Smith,  113;  s.  c,  18  Am. 
Bep.  432,  ''a  municipality  cannot  prevent  the  general  slipperiness 
of  its  streets  caused  by  the  snow  and  ice  during  the  winter,  but  it 
can  preyent  such  accumulations  thereof  in  the  shape  of  ridges  and 
hills  as  render  their  passage  dangerous.''  Upon  a  careful  examina- 
tion of  the  eyidence,  and  especially  of  the  testimony  of  the  plaintiff 
himself,  we  cannot  find  that  his  &11  was  owing  to  any  hill  or  ridge, 
for  the  non-remoTal  of  which  the  borough  ought  to  be  responsible 
in  damages.  The  learned  judge  very  rightly  charged  the  jury  that 
the  plaintiff  must  satisfy  them  that  there  was  an  obstacle  other 
than  the  mere  slippery  condition  and  smoothness  of  the  sur&oe 
that  made  the  passage  over  the  crossing  where  he  fell  dangerous. 
The  accident  was  at  a  crossing,  which  was  constructed  of  two 
parallel  rows  of  flat  stones,  with  an  iron  plate  at  the  approach  to 
each  pavement.  The  space  between  the  flat  stones  was  filled  with 
cobble-stones.  The  crossing  was  covered  with  snow  which  had  been 
trodden  and  hardened  into  ice  by  incessant  travel.  It  was  natural 
that  pedestrians  acquainted  with  the  crossing  would  generally  pre- 
fer the  flag-stones,  and  the  consequence  would  be  that  the  snow  on 
the  cobble-stones  would  be  higher  than  on  the  flag-stones.  There 
was  some  difference  of  opinion  among  the  witnesses  as  to  the  height 
of  this  elevation.     It  was  probably  different  in  different  places. 

See  UrqithaH  ▼  Otty  of  Ood§nabwvh^  N.  Y.  Ct   App.  43  Am.  Bep.  91,  note ;  also  tr 
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The  passage  of  vehicles  of  yarions  kinds  across  the  footpath  would 
safficiently  accoant  for  such  yariations.  The  plaintiff  himself  said 
''the  center  of  the  walk  was  higher  than  it  was  on  each  side,  the 
center  of  the  walk  between  the  two  stones."  When  asked  ''how 
much  higher  was  the  center  of  the  walk  than  that  part  of  the  walk 
where  the  stones  are?"  he  answered,  "  May  be  an  inch  and  a  half 
or  two  inches/'  When  asked,  "  what  caused  you  to  fall?  "  he  ans- 
wered, ''It  was  the  ice  that  made  me  slip  and  fall."  As  far  as 
appears,  this  was  the  only  obstacle  in  the  street  to  which  the  acci- 
dent could  be  imputed,  other  than  the  slipperiness  occasioned  by 
the  snow  and  ice.  We  cannot  consider  this  as  a  ridge  or  hiU 
suffered  to  accumulate,  and  rendering  the  crossing  any  more  dan- 
gerous. Walking  in  such  weather  and  especially  in  the  dusk  of  the 
eyening  is  always  accompanied  with  peril.  Was  there  any  thing  in 
the  surroundings  to  attract  the  notice  of  the  borough  authorities, 
and  make  it  their  duty  to  reduce  the  whole  crossing  to  a  dead  leyel? 
We  think  not,  and  that  there  was  no  eyidence  of  negligence  in  the 
borough.  This  renders  it  unnecessary  to  discuss  the  assignments 
of  error  in  detafl,  as  we  think  the  thirteenth  point  of  the  defend- 
ant would  haye  been  affirmed,  that  under  all  the  eyidence  in  the 
case  the  yerdict  must  be  for  the  defendant. 

Judgment  reversed. 


F1B8T  Natioval  Bakk  of  ALLBNToynr  y.  WhIiXaiib. 

(]OOPe&ii.0t.]».) 
Bnik—1iMU^forfraiud4tf€tleei% 

QUFFIOIBNTLY  reported,  39  Am.  Bep.  761. 


61LLB8PIB  y.  MoCtowxv. 

aOOP6im.8t.  U4.) 

« 

Defendant  ofwned  an  abandoned  and  nnincloeed  brick  jud,  with  an  open  end 
nngnaided  bat  pUinlj  visible  well  in  it,  about  eighty  feet  from  the  nearest 
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highway.  The  public  were  •ocnnomed  to  ctom  the  yaid,  but  the  pathi 
were  somewhat  distant  from  the  well.  The  nearest  dwelling-hooae  wan  three 
hundred  yards  distant.  The  lot  was  a  common  place  of  resort  for  ehildien 
and  adalts.  A  boj  eight  jean  old  was  found  drowned  In  the  well,  having 
evidentlj  been  fishing  in  it  by  daylight.  HM^  that  no  aeHon  would  lie. 

ACTION  for  death  of  plaintiff's  son.  The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Thad.  L,  Vanderslicey  for  defendant  in  error. 

Paxsok,  J.  The  defendants  below  ^  were  the  owners  of  a  field 
near  Long  Lane,  in  the  southern  part  of  the  city  of  Philadelphia. 
This  field  had  formerly  been  used  as  a  brick-yard,  but  the  brick- 
clay  having  been  exhausted,  it  had  long  since  oeased  to  be  used  for 
such  purpose  and  was  lying  out  in  commons.  The  sur&ce,  as  is 
usual  in  abandoned  brick-yards,  was  uneven,  and  in  one  portion  of 
it  there  was  a  well  of  water  about  six  feet  in  diameter  and  twelve 
feet  deep.  This  well  was  constructed  originally  for  purposes  of 
drainage  as  well  as  to  «upply  water  for  brick  making.  The  field 
was  not  inclosed  nor  was  there  any  guard  around  the  well.  The 
sides  of  the  latter  were  sloping  at  the  top;  there  were  no  bushes 
about  it  to  conceal  it  from  the  eye,  and  its  situation  was  such  that 
no  one  would  be  likely  to  walk  into  it,  unless  in  the  darkness  of  the 
night.  It  was  over  one  hundred  feet  from  the  public  highway  and 
about  three  hundred  yards  from  the  nearest  house.  .  There  was  evi- 
dence of  a  path  or  paths  across  the  field,  but  not  directly  to  the 
well,  and  that  it  was  used  to  some  extent  as  a  place  of  resort  by 
children  and  adults.  About  four  o'clock  on  the  afternoon  of  Fri- 
day, July  9,  1880,  the  plaintiff's  son,  a  boy  of  seven  years  and  ten 
months  of  age,  was  found  drowned  in  this  well.  According  to  the 
testimony  his  death  must  have  occurred  between  one  and  fomr 
o'clock  p.  M.  There  was  nothing  to  throw  any  light  upon  the  cir- 
cumstances connected  with  his  sad  fate,  beyond  what  I  have  thus 
briefiy  stated. 

The  father  of  theboy  brought  this  action  in  the  court  below,  to 
recover  damages  or  compensation  for  his  death,  the  ground  of  the 
action  being  that  the  owners  of  the  field  were  guilty  of  negligence 
in  permitting  the  well  to  remain  without  a  fence  or  guard  of  some 
kind  to  protect  it.  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff,  upon  which  the  court  below  entered  a  judgment  against 
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the  defendants,  who  haye  brought  the  record  into  this  conrt  by  a 
writ  of  error  for  review. 

Upon  the  trial  in  the  conrt  below  the  learned  judge  instructed 
the  jury  as  follows  (see  Ist  and  2d  assignments):  ''I  say  to  you  that 
a  child  cannot  be  treated  as  a  trespasser  or  wrong-doer,  and  even 
trespassers  may  have  rights  when  injuries  are  negligently  inflicted 
upon  them.  The  true  principle  which  must  be  applied  to  a  case  of 
this  kind  is  this,  the  owner  of  premises  in  the  neighborhood  of  a 
populous  city  and  opening  on  a  public  highway,  must  so  use  them 
as  to  protect  those  who  stray  upon  them  and  are  accidentally  in- 
jured." 

This  ruling  was  based  upon  Hydraulic  Works  Co.  y.  Orr,  2  Nor- 
ris,  332.  The  language  used  was  not  that  of  this  court,  yet  it  is 
only  fair  to  the  learned  and  able  president  of  the  court  below  to 
say  that  it  is  substantially  the  ruling  of  the  learned  judge  who  tried 
the  case  in  2  Norris,  and  which  was  affirmed  here.  That  case  how- 
eyer  was  decided  upon  its  own  peculiar  circumstances.  The  Hy- 
draulic Works  Company  maintained  upon  its  premises  what  this 
court  designated  as  a  dangerous  and  deadly  trap,  weighing  over 
eight  hundred  pounds,  and  liable  to  fall  at  any  moment,  and 
**  crush  children  beneath  it  like  mice  in  a  dead  fall."  It  was  in  the 
heart  of  the  city,  close  to  a  public  highway  and  the  access  to  it 
frequently  left  open,  and  it  was  moreover  so  constructed  as  not  to 
give  any  indication  of  its  danger.  It  was  to  such  a  structure,  so 
situated,  that  the  learned  judge  who  tried  that  cause  below  applied 
the  language  referred  to.  It  is  also  to  be  noticed  that  the  opinion 
in  Hydraulic  Works  Co.  v.  Orr,  makes  no  reference  to  the  assign- 
ments of  error  and  contains  no  authorities  in  support  of  it.  What 
this  court  meant  to  decide  in  that  case  was  that  a  person  who  main- 
tains such  a  dangerous  trap  close  to  a  public  highway  in  the  heart 
of  a  large  city  might  be  liable  to  a  person  injured  thereby,  although 
such  person  were  a  child  of  six  years  of  age  trespassing  upon  the 
premises,  and  the  familiar  principle  was  invoked  that  '*  one  may 
not  justifiably,  or  even  excusably,  place  a  dangerous  pit-fall,  and 
wolf-trap  or  spring-gun,  purposely  to  catch  even  willful  trespassers 
poaching  upon  his  grounds."  Hydraulic  Works  Co.  v.  Orr  is  au- 
thority only  for  its  own  facts.  It  was  not  intended  to  assert  the 
doctrine  that  ^a  child  cannot  be  treated  as  a  trespasser  or  wrong- 
doer," and  so  far  as  it  appears  to  sanction  such  a  principle  it  must 
be  considered  as  overruled.   To  apply  such  a  doctrine  to  a  boy  lack- 
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ing  bnt  two  months  of  eight  years  of  age  would  overturn  the  law 
as  it  has  existed  in  England  and  in  this  conntry  for  two  hundred 
years.  It  needs  but  to  turn  to  as  familiar  an  authority  as  Black- 
stone  to  see  that  a  child  of  this  age  is  liable  for  his  torts  and  may 
be  punished  for  his  crimes.  It  is  true  the  law  properly  holds  that 
a  child  of  tender  years  shall  not  be  charged  with  contributory  neg- 
ligence. But  this  principle  cannot  be  applied  as  a  rule  of  law  in 
all  cases  to  children  nearly  eight  years  of  age.  Much  may  depend 
upon  the  character  of  the  injury/  the  circumstances  under  which  it 
occurred,  and  the  size,  intelligence  and  maturity  of  the  child.  In 
such  cases  a  jury  must  be  allowed  to  pass  upon  the  question  of  con- 
tributory negligence ;  it  is  error  to  rule  it  as  a  question  of  law. 

Nor  do  we  assent  to  the  broad  proposition  that  ^*  the  owner  of 
premises  in  the  neighborhood  of  a  populous  city,  and  opening  on  a 
public  highway,  must  so  use  them  as  to  protect  those  who  stray 
upon  them  and  are  accidentally  injured."  This  doctrine  rests  chiefly 
upon  the  case  above  referred  to,  which  was  not  intended  to  decide 
any  such  principle,  and  is  in  direct  conflict  with  the  recent  well- 
considered  case  of  Oratnlich  v.  Wursi,  5  Norris,  74 ;  s.  c,  27  Am. 
Bep.  684,  in  which  it  was  held  that  ''where  the  owner  of  land  in 
the  exercise  of  lawful  dominion  over  it  makes  an  excavation  thereon 
which  is  such  a  distance  from  the  public  highway  that  a  person 
falling  into  it  would  be  a  trespasser  upon  the  land  before  reaching 
it,  the  owner  is  not  liable  for  an  injury  thus  sustained."  In  that 
case  the  deceased  during  a  dark  night  fell  into  an  excavation  made 
for  the  construction  of  a  vault,  upon  a  lot  fronting  on  one  of  the 
public  streets  of  the  city  of  Philadelphia.  The  excavation  was 
within  eighty  feet  of  the  street  and  was  unguarded,  but  the  court 
held  the  owner  was  not  liable.  The  well-established  principle  in 
such  cases  is  that  ^  where  an  excavation  is  made  adjoining  a  public 
way  so  that  a  person  walking  on  it  might,  by  making  a  false  step, 
or  being  affected  with  sudden  giddiness,  fall  into  it,  it  is  reasonable 
that  the  person  making  such  excavation  should  be  liable  for  the 
consequences.  But  when  the  excavation  is  made  at  some  distance 
from  the  way,  and  the  person  &lling  into  it  would  be  a  trespasser 
upon  the  defendant's  land  before  he  reached  it,  the  case  seems  to 
be  different."  HardcasiU  v.  South  TwrhMhire  JPff  Co.,  4  Hurl.  &  N. 
67 ;  HounseO  v.  Smyth,  7  0.  B.  (N.  8.),  731.  The  same  doctrine 
was  asserted  with  much  force  by  Chief  Justice  Oibsok  in  Knight  v. 
A  bert,  6  Barr.  472,  where  he  said  :    ''  A  man  must  use  his  property 
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flo  as  not  to  incommode  his  neighbor,"  but  the  maxim  extends  only 
to  neighbors  who  do  not  interfere  with  it  or  enter  upon  it.  He  who 
suffers  his  cattle  to  go  at  large  takes  upon  himself  the  risks  incident 
to  it.  If  it  were  not  so  a  proprietor  could  not  sink  a  well  or  saw- 
pity  dig  a  ditch  or  a  millrace,  or  open  a  stone  quarry  or  a  mine  hole 
on  his  own  land  except  at  the  risk  of  being  made  liable  for  con- 
sequential damage  from  it,  which  would  be  a  most  unreasonable 
restriction  of  his  enjoyment/'  This  principle  is  further  sustained 
by  .  Phila.  d  Beading  Railroad  Co.  y.  HummsH,  8  Wright,  378 ; 
emi$  T.  Penn.  R.  Co.,  9  P.  F.  S.  129 ;  Caidey  v.  Railroad  Co.,  95 
Penn.  St.  398;  s.  c,  40  Am.  Bep.  664;  Duffy.  Alleghany  Valley 
R.  Co.,  9W.  N.  C.  504. 

It  is  settled  by  abundant  authority  that  to  enable  a  trespasser  to 
recover  for  an  injury  he  must  do  more  than  to  show  negligence. 
It  must  appear  there  was  a  wanton  or  intentional  injury  inflicted 
on  him  by  the  owner.  It  is  sufficient  to  refer  to  QiUis  y.  Railroad 
Oo.,  supra,  where  the  subject  is  discussed  by  the  present  chief 
justice,  and  many  of  the  authorities  referred  to.  In  Hydraulic 
Works  Co.  T.  Orr,  there  was  a  recklessness  that  may  be  said  to  par- 
take of  the  nature  of  wantonness,  and  it  is  only  upon  this  principle 
that  judgment  can  be  logically  sustained. 

We  are  unable  to  see  any  thing  in  this  case  to  charge  the  defend- 
ants with  negligence  in  not  inclosing  their  lot  or  guarding  the  well. 
There  was  no  concealed  trap  or  dead  fall,  as  in  Hydraulic  Co.  v. 
Orr.  The  well  was  open  and  visible  to  the  eye.  No  one  was 
likely  to  walk  into  it  by  day,  and  this  accident  did  not  occur  at 
night.  A  boy  playing  upon  its  edge  might  fall  in,  just  as  he  might 
in  any  pond  or  stream  of  water.  In  this  respect  the  well  was  no 
more  dangerous  than  the  river  front  on  both  sides  of  the  city  where 
boys  of  all  ages  congregate  in  large  numbers  for  fishing  and  other 
amusements.  Vacant  brick  yards  and  open  lots  exist  on  all  sides 
of  the  city.  There  are  streams  and  pools  of  water  where  children 
may  be  drowned ;  there  are  inequalities  of  surface  where  they  may 
be  injured.  To  compel  the  owners  of  such  property  either  to  in- 
close it  or  fin  up  their  ponds  and  level  the  surface  so  that  trespassers 
may  not  be  injured  would  be  an  oppressive  rule.  The  law  does  not 
require  us  to  enforce  any  such  principle  even  where  the  trespassers 
are  children.  We  all  know  that  boys  of  eight  years  of  age  indulge 
m  athletic  sports.  They  fish,  shoot,  swim  and  climb  trees.  All  of 
these  amusements  are  attended  with  danger^  and  accidents  fre- 
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queutlf  occur.  It  is  part  of  a  boy's  nature  to  trespasb^  especiallj 
where  there  is  tempting  fruit,  yet  I  never  heard  that  it  was  the 
duty  of  the  owner  of  a  fruit  tree  to  cut  it  down  because  a  boy  tres- 
passer may  possibly  fall  from  its  branches.  Yet  the  principle  con- 
tended for  by  the  plaintiff  would  bring  us  to  this  absurdity  if  car- 
ried to  its  logical  conclusion.  Moreover,  it  would  charge  the  duty 
of  the  protection  of  children  upon  every  member  of  the  community 
except  their  parents. 

JudgmmU  rw9r$$eL 


Ck>BB  Y.  SXLLSBS. 
(]00P«Bn8t.l9.) 

A  book  entrj,  *«  To  repairing  brick  mMhine,  $1,981.76/'  is  inadmlMiblA  ta 

•Tidenoe. 


ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff 
judgment  below. 


had 


M.  Hampton  Todd  and  James  R.  Booths  for  plaintiff  in  error. 
John  O.  Johnson^  for  defendant  in  error. 

Mbboub,  J.  The  specifications  of  error  present  a  single  question* 
That  is,  whether  the  book  of  original  entries  was  admissible  for  the 
purpose  offered?  It  was  admitted  under  objection,  to  prove  the 
following  item: 

"B.  Corr,  Dr." 

''  July  13,  1880.     To  repairing  brick  machine,  $1,93^76.'' 

The  first  objection  made  to  its  admission  was  ^'because  it  was  a 
lumping  charge  and  did  not  particularize  what  the  repairing  con- 
sisted of,  and  it  was  impossible  for  the  defendant  to  know  from  the 
said  charge  what  amount  of  materials  have  been  furnished  or  work 
or  labor  done  in  making  the  repairs,  or  whether  the  price  was  a 
reasonable  and  proper  charge." 

The  general  rule  is  well  established,  that  books  of  original  entries, 
properly  proved,  are  evidence  of  work  and  labor  performed,  and  of 
goods  sold  and  delivered.     Yet  to  this  general  rule  several  exoep-. 
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tians  have  been  recognized.  Among  them  that  the  InToice-book  of 
an  agent  is  not  eyidence  of  the  sale  and  delivery  of  goods.  Cooper 
T.  Morrel,  4  Yeates,  341.  Nor  of  goods  to  be  delivered  at  a  future 
day.  Bheem  y.  Snodgrass,  2  Orant,  379.  Nor  of  work  done,  in  an 
action  for  part  performance  under  a  special  contract.  Alexander 
T.  Hoffman,  5  W.  &  S.  382;  BsAleman  v.  Hamish,  26  P.  F.  Smith, 
97.  Nor  of  the  sale  of  a  horse  not  in  the  course  of  the  parties' 
business.  Shoemaker  t.  Kellog,  1  Jones,  310.  Books  of  original 
entry  were  formerly  received  in  eyidence  from  necessity.  Where 
the  transaction  from  its  nature  admits  of  more  satisfactory  proof 
ihey  should  not  be  received.  Id.  Now,  since  the  parties  are  com- 
petent witnesses  in  their  own  behalf,  great  care  should  be  taken 
that  there  be  no  enlargement  of  the  rule. 

In  several  of  the  States  by  statute,  books  are  competent  evidence 
to  prove  an  account  not  exceeding  a  sum  specified.  We  have  no 
statute  on  the  subject,  and  so  far  as  I  am  aware,  this  court  has 
never  stated  any  specific  sum  to  be  in  excess  of  the  amount  which 
may  thus  be  proved.  This  may  arise  from  the  fact  that  a  book  has 
never  been  offered  in  evidence  here  to  prove  an  item  of  very  large 
amount.  We  will  not  now  designate  the  maximum  sum  for  which  a 
book  may  be  received  in  evidence.  We  think  however  there  must 
be  some  limit.  Much  more  depends  on  the  nature  and  character 
of  the  subject-matter  of  the  item,  and  on  the  evidence  outside  of 
the  book,  which  naturally  exists  to  prove  the  item.  In  Leighton  v. 
Maneon,  14  Me.  208,  the  book  of  original  entries  was  held  in- 
competent to  prove  an  account  of  two  charges  for  beef,  bearing  date 
the  same  day,  one  for  three  hundred  and  fifty-five  pounds,  the 
other  for  three  hundred  and  sixty  pounds.  The  exclusion  appears 
to  have  been  sustained  by  reason  of  the  articles  having  been  of  such 
bulk  and  weight  that  they  were  not  delivered  without  assistance, 
and  therefore  better  evidence  than  the  book  was  attainable.  In 
I%omae  v.  Djfoit,  1  Nott  &  McGord,  186,  it  was  declared  that  this 
species  of  evidence  ought  not  to  be  allowed,  where  it  is  in  the 
power  of  the  party  to  produce  other  evidence.  Hence,  in  Peixer  v. 
Oranetony  2  McOord,  328,  it  was  held  tliat  a  school-master's  books, 
though  regularly  kept,  were  not  evidence  to  prove  his  account,  as 
he  must  have  had  many  witnesses  at  command,  and  the  evidence  of 
his  books  was  therefore  not  necessary. 

The  rejection  of  the  book  to  prove  the  sale  of  the  horse,  in  Shoe- 
maker V.  Kellog f  eupra,  appears  to  have  been  ruled  chiefly  on  the 
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ground  that  from  the  nature  of  the  transaction  there  must  have 
existed  other  aitd  better  eyidence  of  the  sale. 

The  charges  must  be  reasonably  specific  and  particular.  This  is 
the  more  necessary  inasmuch  as  when  received  the  books  are 
prima  facie  evidence,  both  of  the  item  charged,  and  the  price  or 
value  carried  out.  Ducaign  v.  Sckrqspel,  1  Teates,  347;  Baumgard- 
ner  v.  Bumham,  12  Norris,  88.  A  general  charge  for  work  and 
labor  of  a  mechanic,  without  any  specification  but  that  of  time, 
cannot  be  supported  by  evidence  of  an  entry  on  the  book.  There- 
fore a  bricklayer's  charge  of  '^  one  hundred  and  ninety  days'  work,' 
was  rejected.  LtfneVs  AdnCrs  v.  Peirie,  1  Nott  &  McOord,  130. 
So  a  charge  of  **  $13  for  medicine  and  attendance  on  one  of  the 
general's  daughters,  in  curing  the  whooping  cough,"  was  rejected 
as  too  indefinite.  Hughes  v.  Hampton,  2  Const.  Bep.  (0.  S.)  745. 
An  item  in  an  account  of  *'  seven  gold  watches  1308,"  was  held  in- 
sufficient.   Buslin  V.  Rodgers,  11  Gush.  346. 

It  is  contended  that  the  entry  on  the  book  was  admissible  to  charge 
the  plaintiff  in  error,  under  the  authority  of  Nichols  v.  ffaynes,  28 
P.  P.  Smith,  174;  and  F&igel  v.  Latour,  1  W.  N.  335.  It  is  true  the 
entry  on  the  book  was  admitted  in  each  of  those  cases,  but  not  in 
either  us  the  foundation  of  the  plaintiff's  claim;  but  rather  as  mem- 
oranda to  aid  or  refresh  the  memory  of  the  witness.  In  the  former 
case  it  is  expressly  held  that  lumping  charges  in  a  book  will  not 
stand  as  evidence.  In  Baumgardner  v.  Bumham,  10  W.  N.  445,  it 
is  again  held  that  lumping  charges  for  labor  are  not  admissible 
where  specially  objected  thereto.  In  that  case  the  error  was  cured 
by  reason  of  the  objection  not  having  been  so  made. 

In  the  present  case  the  objection  was  special  and  specific  It  was 
to  the  lumping  form  of  the  charge.  There  was  nothing  therein  to 
indicate  the  number  of  days,  weeks  or  months  of  labor,  claimed  to 
have  been  performed  on  the  machine,  nor  the  price  charged 
for  any  of  them ;  nothing  to  show  the  kind,  quantity  or 
value  of  the  materials  furnished,  nor  the  price  charged  there- 
for. No  item  is  given  whereby  the  value  of  any  thing  which 
entered  into  the  repairs  can  be  ascertained,  and  its  correctness  be 
tested.  What  share  or  proportion  of  the  aggregate  sum  charged  is 
for  work  or  what  for  materials  if  any,  is  not  stated.  A  lumping 
charge  of  nearly  12,000  was  thrown  into  the  jury  box,  and  the  op- 
posite party,  without  proof  and  without  information,  as  to  the  items 
of  which  it  was  composed,  required  to  defend  against  it. 
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We  think  the  learned  judge  erred  in  admitting  this  book  entry 

evidence  to  charge  the  plaintiff  in  error  with  the  amount  thereof. 

The  error  was  not  cured  by  the  general  character  of  the  evidence 

afterward  given;  something  more  specific  is  necessary  to  prove  the 

daim. 

Judgment  reversed  and  a  venirtfaciaB  d»  novo  awarded. 

JudgmMi  rev0r$ed. 


Biimbb's  Apfbal. 

aOOFtan.St.  IflS.) 
JMMtne^'^baff  window — orddnanes  —  imfuncHom. 

A  baj  window,  in  the  Meond  story  of  a  oltj  house,  sixteen  feet  above  the  side^ 
walk  and  piojeeting  three  feet,  six  indies  bejond  the  bnilding  line,  is  a 
public  nniaanee  which  cannot  be  Justified  by  ordinance,  and  its  constractliMi 
may  be  enjoined  bj  the  pnbUe. 

1NF0BMATI0N  by  attorney-general.     Allisoit,  P.  J.,  deliver- 
ing the  following  opinion  below: 

**  This  proceeding  is  instituted  by  the  attorney-general^  on  behalf 
of  the  Oommonwealth  of  Pennsylvania^  against  the  defendants,  to 
restrain  an  alleged  encroachment  upon  one  of  the  highways  of  the 
city  of  Philadelphia.  The  information,  which  is  in  the  form  of  a 
bill  in  equity,  sets  up  that  the  defendants  are  the  owners  of  premi- 
ses 805  North  Broad  street ;  that  many  years  ago  a  dwelling-house 
was  erected  on  the  lot  of  ground  now  owned  by  defendants,  which 
did  not  encroach  on  the  highway;  that  recently  they  have  caused 
to  be  projected  from  the  front  wall  of  said  dwelling-house,  at  the 
second  story,  a  bay  or  jut  window,  which  extends  beyond  the  build- 
ing line  over  or  into  the  highway  about  three  feet  six  inches.  It  is 
chai^ged  that  such  encroachment  is  a  public  nuisance,  which  not 
only  is  an  infringement  on  the  rights  of  the  Oommonwealth,  but 
that  it  also  greatly  injures  and  depreciates  the  value  of  adjacent 
property,  by  the  obstruction  of  light  and  air. 

''  The  prayers  of  the  biU  are  that  defendants  be  perpetually  re- 
strained from  continuing  to  maintain  said  window,  and  that  ihej 
be  directed  to  remove  the  same. 

"  The  averments  of  the  bill  are  admitted  in  the  anawer  to  be  sub- 
stantially true,  but  defendants  justify  that  which  they  have  done 
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by  citing  an  ordinance  of  the  councils  of  Philadelphia,  passed  the 
8th  day  of  September,  1881,  approved  by  the  mayor,  which 
gives  permission  to  Augustus  Beimer  to  construct  or  build  the  bulk 
or  oriel  window  in  question.  The  permission  is  to  extend  the  win- 
dow three  feet  from  the  line  of  the  building,  and  it  is  required  to 
be  sixteen  feet  above  the  sidewalk  of  the  street. 

'^  This  raises  an  issue  which  involves  the  invalidity  of  the  ordi- 
nance under  which  the  defendants  undertake  to  justify  the  en- 
croachment of  which  the  Oommonwealth  complains.  The  ordinance 
is  of  no  doubtful  meaning ;  in  express  terms  it  grants  permission 
to  Augustus  Beimer  to  construct  or  build  the  window  in  question. 
Does  this  license  justify  the  defendants  in  what  they  have  done? 

**  This  question  has  been  so  recently  considered  and  decided  by 
this  court  in  the  case  of  Cammonwedlih  v.  Harris,  10  W.  N.  C.  10, 
aflSrmed  on  appeal  by  the  Supreme  Court,  that  we  might  rest  con- 
tent with  referring  to  the  opinion  of  Judge  Biddle,  as  containing 
all  that  we  would  be  required  to  say  upon  the  right  of  councils  to 
grant,  by  special  license,  authority  to  construct  bulk  or  bay  win- 
dows extending  into  the  highways  of  the  city. 

'^  The  power  which  councils  possess  over  this  subject  is  stated  to 
be  derived  from  the  thirteenth  section  of  the  act  of  the  16th  of 
April,  1838,  which  empowers  them  to  make  and  establish  rules 
and  regulations  for  the  better  regulation  of  jut  or  bay  windows. 
This  power  to  make  rules  and  regulations  which  shall  confer  a  gen- 
eral or  common  right,  in  which  all  shall  equally  participate,  does 
not  authorize  the  granting  to  one  and  the  withholding  from  another 
a  permission  to  construct  jut  or  bay  windows  according  to  the 
caprice  or  will  of  councils. 

'^  The  judge  says,  if  each  case  is  to  be  individually  passed  upon, 
•and  does  not  depend  upon  its  conformifcy  to  a  general  rale,  this 
would  be  the  result,  not  only  in  regard  to  bay  windows,  but  for 
every  other  purpose  for  which  it  would  be  desirable  to  occupy  the 
highway.  This  is  characterized  as  special  legislation  on  subjects  of 
general  interest  and  concern,  forming  no  rule  or  regulation  for  all 
alike,  but  giving  invidious  privileges  to  the  favored  few  at  the  ex- 
pense of  the  many,  which  is  contrary  to  the  whole  spirit  and  intent 
of  the  authority  intrusted  to  councils  by  this  law. 

'^  I  have  given  this  extract  from  the  opinion  of  the  court,  that 
greater  emphasis  may  be  placed  on  the  fact,  that  notwithstanding 
this  clear  and  forcible  statement  of  the  law,  and  its  afl^rmance  by 
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-the  Sapreme  Court,  coancilfi  a  short  time  after  the  decision  of  the 
caae  of  GammomoedUh  v.  Harris,  on  the  24th  of  June,  1881,  passed 
an  ordinance,  in  which  they  again  impliedly  asserted  their  right  to 
grant  special  licenses  to  indiyiduals  to  erect  and  maintain  bay  or 
oriel  windows  in  the  public  highway  beyond  the  building  line. 

*'  This  action  of  councils  was  followed  by  the  passage  of  the  or- 
dinance of  September  8,  1881,  upon  which  defendants  ground  their 
justification. 

*'That  this  last-recited  ordinance  is  without  force  or  virtue  of 
any  kind  or  in  any  <iegree  does  not  admit  of  question  ;  it  is  in  di- 
rect conflict  with  the  decision  of  this  court,  and  with  that  of  thc^ 
highest  judicial  tribunal  in  the  Commonwealth.  We  therefore  put 
it  aside  as  having  no  proper  standing  in  the  cause  and  as  affording 
no  shadow  of  justification  to  the  defendants,  who  are  presumed  to 
have  known  the  worthlessness  of  the  license  under  which  they  now 
seek  to  protect  and  defend  themselves  against  the  Commonwealth's 
charge  of  having  set  up  an  unlawful  obstruction  in  the  highway. 

/'We  might  be  content  to  rest  the  decision  of  the  case  upon  this 
ground  alone,  but  as  making  more  cleai*  the  want  of  an  equitable 
defense  to  the  case  of  the  Commonwealth,  it  is  proper  to  refer  to 
those  portions  of  the  answer  by  which  it  is  made  apparent  that*  this 
window,  as  first  sot  up,  was  without  license  of  authority  of  any 
kind  to  justify  it.  In  March,  1881,  it  was  in  part  or  in  whole  coh- 
itructed.  The  city  then  interposed  by  injunction  to  restrain  tfie 
defendants  from  maintaining  the  obstruction  which  is  the  subject 
of  the  present  controversy,  and  that  in  order  to  satisfy  the  com- 
plaint, which  was  then  made  against  it  by  a  property-holder,  the 
defendants  say,  'We  did  reduce  said  projection  at  least  two  feet, 
and  that  the  bay  window  now  erected  is  of  said  reduced  dimensions.* 
This  was  some  three  months  before  the  passage  of  the  general  ordi- 
nance of  June  24,  1881,  and  at  least  five  months  prior  to  the  si)e- 
cial  license,attempted  to  be  granted  by  that  of  September  following. 
The  encroachment,  as  originally  erected,  extended  over  the  footway 
at  least  five  feet,  and,  as  now  constructed,  is  in  excess  of  the  limit 
prescribed  in  the  ordinance.  It  is  charged  in  the  bill  that  the  win- 
dow projects  over  or  into  the  highway  three  feet  six  inches,  and 
this  is  virtually  confessed  to  be  so  by  the  evasive  statement  con- 
tained in  the  answer,  that  the  extension  is  about  three  feet.  There 
is  no  need  for  uncertainty  in  the  answer  of  the  defendants  on  this 
point,  and  every  inference  must  be  taken  most  strongly  against 
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them,  when  piecise  infonnstion  is  withheld  which  it  is  in  their 
power  to  give. 

"  If  the  ordinance  of  September  8,  1881,  granted  to  the  defend- 
ants an  authority  to  build  this  window,  which  we  hold  it  does  not, 
or  sought  to  ratify  that  which  had  been  done,  the  defendants  have 
exceeded  the  limit  prescribed  by  councils,  and  in  this  aspect  of  the 
case  are  to  be  regarded  as  wrong-doers,  and  therefore  not  en- 
titled to  the  consideration:  which  they  claim  at  the  hands  of  a 
court  of  equity. 

''The  defendants  object  to  relief  being  granted  as  prayed  for ; 
first,  because  the  removal  of  the  window  will  subject  them  to 
great  expense  and  will  in  no  way  benefit  the  public  ;  and  second, 
because,  whether  private  or  public  rights  are  interfered  with,  there 
is  an  adequate  remedy  at  law  for  the  same. 

''  We  regard  the  first  reason  assigned  as  entitled  to  no  considera- 
tion, because  the  encroachment  was  begun  and  practically  completed 
without  pretense  of  right  or  authority. 

''  In  support  of  the  second  ground  of  objection  the  defendants 
cite  Angell  on  Highways,  §  280,  and  Atiomey-Oeneral  v.  New 
Jersey  R^  2  Green  Oh.  136.  The  principle  stated  in  Angell  is, 
that  injunctions  to  restrain  encroachments  on  highways  are  rare, 
and  that  they  should  be  granted  with  great  care,  to  which  the  reply 
is  that  all  injunctions  should  be  granted  with  care ;  but  it  doesnci 
follow  that  where  public  rights  are  invaded,  an  injunction  will  not 
be  granted.  In  such  case  no  question  of  the  amount  of  damage  is 
raised,  but  simply  one  of  the  invasion  of  a  right.  This  is  the  doo- 
trine  announced  in  the  case  of  the  GommonweaUh  v.  P.  d  G.  R. 
Chmpanyy  12  Harris,  159.  In  the  opinion  of  the  court  the  case  is 
cited  of  the  Attorney- Chneral  v.  Gohoes  Oampany,  6  Puge,  133; 
'29  Am.  Dec.  755,  where  an  attempt  was  made  to  tap  the  State 
canal,  which  was  stopped  by  injunction  without  regard  to  evidence 
tendmg  to  disprove  damage ;  and  in  Downing  v.  MeFadden,  18 
Penn.  St.  334,  the  keepers  of  the  public  works  were  justified  in 
abating  a  house  that  encroached  on  the  embankment  of  the  railroad, 
though  a  jury  had  found  that  it  did  no  injury. 

*'  The  doctrine  is  rejected  that  injunctions  can  apply  only  to  very 
great  injuries,  from  which  it  would  follow,  as  LowsiB,  J.,  remarks, 
that  he  who  has  not  much  property  to  be  injured,  cannot  have  this 
protection  for  the  little  that  he  has. 

**  Nor  do  we  regard  this  as  a  case  in  which  the  doctrine  of  ie 
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minimis  inyoked  by  the  defendants  is  applicable.  It  is  an  inyadoB 
<rf  a  common  right ;  it  is  taking  for  priyate  nse  that  which  belongs 
to  the  public  ;  it  is  a  continuing  encroachment  on  or  oyer  the  high- 
way, and  though  it  is  not  unusual  to  prosecute  by  indictment  those 
who  create  nuisances  by  obstructing  highways,  yet  there  are  cases 
in  which  injunctions  ought  to  be  granted  to  preyent  the  creation  or 
continuance  of  such  nuisances.  5  Yesey,  126 ;  1  Mad.  Oh.  159 ; 
Eden  on  Injunctions,  11.  The  injury  is  also  substantial  and  mate* 
rial,  inasmuch  as  it  is  calculated  to  interfere  with  the  right  and 
comfort  of  indiyiduals,  and  is  not  adequately  reparable  by  damages 
at  law.  We  do  not  know  that  we  can  better  express  the  yiews  we 
entertain  on  this  subject,  than  as  we  haye  had  occasion  to  state 
them,  in  the  case  of  the  Aitomejf-Cfen&ral  y.  Lombard  and  SotUh 
8^eet  B,  Co.,  1  W.  N.  G.  491,  which  we  adopt  as  largely  appUcaUe 
to  the  case  in  hand. 

**  It  is  not  to  be  denied  that  the  present  case  differs  upon  its  &cts 
from  those  in  which  injunctions  to  restrain  encroachments  on  high- 
ways haye  usually  been  grounded.  The  encroachment  in  the  case 
before  us  does  not  consist  in  an  obstruction  of  the  ordinary  right  of 
passage  along  or  oyer  a  street  or  highway,  a  highway  being  defined 
to  be  a  road  giyen  to  the  public,  passing  from  one  public  place  to 
another  public  place.  The  right  of  passing  along  or  oyer  a  road 
has  connected  with  it  certain  incidents  which  are  essential  to  the 
proper  enjoyment  of  it,  such  as  light  and  air  and  yiew.  If  a  high- 
way should  be  coyered  oyer,  for  instance,  by  the  owners  of  property 
fronting  on  either  side  of  it,  so  as  to  shut  out  the  light  from  aboye, 
its  enjoyment  would  not  only  be  greatly  interfered  with,  but  it 
might  often  be  rendered  dangerous  and  practically  useless.  Pro« 
jecting  windows  from  an  upper  story  interfere  to  some  extent  with 
the  ordinary  and  proper  enjoyment  of  rights  which  are  free  to  all, 
and  one  who  appropriates  the  space  aboye  the  footway  creates  a 
purpresture  by  making  seyeral  to  himself  that  which  ought  to  be 
common  to  many.  It  cannot  be  successfully  maintained  that  own- 
ers of  property  fronting  on  a  highway  haye  any  such  right  as  this, 
and  when  there  is  a  purpresture  set  up,  and  such  purpresture  consti- 
tutes a  nuisance  as  well,  by  a  wrongful  appropriation  of  a  portion 
of  a  highway,  courts  of  equity  may  forbid  the  continuance  of  such 
nuisance  and  abate  the  same  by  injunction. 

"  It  is  doubtless  true  that  there  are  cases  in  which  the  principle 
of  de  minimis  may  be  successfully  inyoked  to  preyent  the  granting 
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t>f  an  injunction  by  the  ooorts  of  this  Gouunonwealth.  The  fact 
however  is  not  to  be  forgotten  or  overlooked  that  to  no  small  extent 
this  doctrine,  as  applied  in  the  English  courts,  and  in  some  of  the 
State  courts  in  our  own  country,  is  to  be  regarded  as  modified  by 
our  own  legislation.  Our  equity  jurisdiction  is  wholly  statutory, 
and  rests  not  on  common-law  principles,  except  in  so  far  as  the  leg- 
islature have  in  general  terms  conferred  upon  the  Supreme  Court 
and  Courts  of  Common  Pleas,  the  jurisdiction  and  powers  of  a 
oourt  of  chancery,  in  relation  to  the  several  matters  specifically 
mentioned  in  the  act  June  16,  1836,  and  the  several  acts  which 
iollow  it  on  the  same  subject.  One  of  the  powers  expressly  granted 
by  the  act  of  1836  is  the  prevention  or  restraint  of  the  commission 
or  continuance  of  acts  contrary  to  law  and  prejudicial  to  the  in- 
't^ests  of  the  community  or  the  rights  of  individuals,  and  aflFording 
specific  relief  when  a  recovery  in  damages  would  be  an  inadequate 
remedy. 

**  It  will  be  seen  that  the  power  is  not  only  to  prevent  the  com- 
mission, but  is  extended  to  the  continuance  of  acts  which  are  un- 
lawful, and  by  which  the  interests  of  the  community  or  the  rights 
of  the  individual  citizen  are  injuriously  affected." 

John  O,  Johfuon,  for  appellants. 

Richard  C.  Dale  and  Samuel  Dickson  and  Himrff  W.  Palmer,  at- 
torney-general, for  appellees. 

Stebrbtt,  J.  There  is  no  dispute  as  to  any  of  the  material  facts 
in  this  case.  The  court  was  clearly  right  in  holding  that  the  bay 
window  in  question  was  constructed  and  has  since  been  maintained 
without  authority  of  law  ;  that  it  is  an  unjustifiable  encroachment 
on  the  public  highway,  prejudicial  to  the  interests  of  the  community 
.and  the  rights  of  individual  property  owners  in  the  neighborhood, 
^and  that  it  is  a  public  nuisance,  the  continuance  of  which  courts 
of  equity  in  this  State  have  power  to  restrain. 
.  The  decree  is  based  upon  principles  which  are  so  clearly  and 
correctly  stated  in  the  opinion  of  the  learned  president  of  the  court 
below,  and  so  well  fortified  by  the  reasons  given  and  the  authorities 
cited  therein,  that  we  deem  it  unnecessary  to  add  any  thing  to  what 
he  has  so  well  said. 

'  Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the  appel- 
lants. Decree  affirmed. 
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Lan/dlord  and  tenant  —  monthly  letting  ^hMlmgamr, 

A  paxol  lettliig  lor  a  montikly  rent,  nothing  being  said  abont  a  jear,  i«  a  kM» 
from  month  to  month,  and  bj  holding  over  more  than  twelve  montlw  th* 
tenant  does  not  beoome  a  tenant  from  year  to  71 


ACTION  for  Tue  and  oocnpatioiL     The  opinion  states  the  faots» 
The  defendant  had  ja(^pnent  below. 

Wm.  Sighter  Fish&r,  for  plaintiff  in  error. 
Wm.  H.  Brown$9  for  defendant  in  error. 

MsBOUB,  J.  The  plaintiff  declared  in  assampsit  on  an  implied 
eontract  for  nse  and  occupation  of  a  certain  dwelling-house.  The 
defendant  had  rented  the  house  and  occupied  it  for  twenty  months. 
Then  she  withdrew  therefrom,  notified  the  plaintiff,  paid  the  rent 
up  to  that  time,  and  tendered  the  key,  which  the  plaintiff  retained 
in  such  a  manner  as  not  to  release  her  from  liability  for  the  un- 
expired portion  of  the  year  in  case  she  was  legally  chargeable  there- 
for. 

The  plaintiff  claims  she  was  a  tenant  from  year  to  year,  and  seeks 
to  recoYcr  rent  for  four  months  after  she  left  the  house.  The  de- 
fendant alleges  she  rented  by  the  month  and  was  not  liable  beyond 
the  months  of  her  occupancy.  The  letting  was  by  parol  and  the 
eridenoe  as  to  its  terms  was  conflicting.  The  learned  judge  chargecl 
the.  jury,  ^^if  it  was  a  letting  for  fifty  dollars  per  month,  without 
any  thing  being  said  about  a  year,  then  the  plaintiff  cannot  recover 
the  amount  here  claimed." 

The  only  specification  of  error  is  to  this  charge.  The  plaintiff 
claims  whether  the  original  lease  was  by  the  year  or  by  the  month, 
inasmuch  as  the  defendant  held  over  beyond  a  year,  she  can  be  re- 
quired to  pay  for  the  whole  of  the  second  year,  although  she  did 
not  occupy  the  premises  during  any  part  of  the  last  four  months. 
Had  the  lease  been  by  the  year  the  tenant  might  be  so  liable. 
DiUer  v.  Boberts,  13  S.  &  B.  60;  16  Am.  Dec.  578;  PhiUips  v. 
Monges, ^Whaxt  226^  HmpkiaY.^Fltfnn,  2  Barr.  144.     All  these 
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were  cases  where  the  letting  was  by  the  year.  They  recognize  a 
sound  principle.  When  a  landlord  has  let  specific  property  by  the 
year  it  would  be  manifestly  onjost  to  compel  him,  against  his  will, 
to  assent  to  a  renewal  for  such  shorter  term  as  the  will  or  caprice  of 
his  tenant  might  dictate. 

If  the  lessee  enters  as  a  tenant  by  the  year,  and  holds  oyer  it  is 
optional  with  the  landlord,  either  to  treat  him  as  a  tenant  from  year 
to  year,  or  as  a  trespasser.     Hernphitt  v.  Flynn,  9upra. 

It  is  true  for  some  purposes  the  lessee  for  any  certain  time  less 
than  a  year  is  recogmzed  as  a  tenant  for  years.  2  BL  Com.  140 ; 
Shaffer  v.  Sutton,  5  Binn.  228. 

When  however  we  are  dealing  with  the  question  of  an  implied 
renewal  of  a  tenancy,  all  the  terms  of  the  former  lease  must  be 
considered.  The  purpose  is  not  to  make  a  new  lease  essentially 
different ;  but  to  continue  the  former  so  far  as  its  terms  may  be 
applicable.  In  its  very  nature  the  implied  renewal  of  a  lease 
assumes  a  continuation  of  its  characteristic  features.  Hence  if  a 
landlord  elect  to  treat  one  holding  over  as  a  tenant,  he  thereby 
aflBrms  the  form  of  tenancy  under  which  the  tenant  previously  held. 
If  that  was  a  tenancy  by  the  month  it  will  presumptiyely  so  oon- 
tinue.  The  landlord  cannot  impose  a  longer  term ;  nor  one  radically 
different  from  the  former. 

In  case  a  tenant  by  the  tnonth  holds  oyer,  it  wiU  not  be  claimed 
that  he  is  entitled  to  three  months'  notice  to  quit  If  the  tenancy 
be  by  the  month,  a  month's  notice  to  quit  is  sufficient.  Taylor 
Land,  ft  Ten.,  §  57. 

The  jury  has  found  the  letting  was  by  the  month  only.  The 
tenant  then  had  a  right  to  leaye  when  he  did,  and  was  not  legally 
chargeable  for  use  and  ocoupati<m  thereafter. 

JudgmmU  offiirmA 


SunFBB  y.  PuTHBTLyAxriA.  Bailboad  Ookpavt. 

(I00Fbm.8(.  fft.) 


Oae  who  pciehMed  a  ndlroed  iieket  from  New  York  to  Philadelphia  fFom 
person  who  wag  not  an  aathoriaed  agent  of  the  oompan j ,  maj  maintain  ■ 
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•ellon  against  the  company  for  ref  oaal  to  carry  hiin,  the  sale  heing  legal  in 
New  York  bat  forbidden  ander  penalty  In  Pennsylvania,  bat  there  being  no 
anthoiity  in  the  statute  for  refusal  to  carry  on  tickets  parchased  from  nn- 
aathorised  agents. 

ACTION  for  ejection  from  defendant's  train.     The  opinion  states 
the  point.    The  plaintiff  was  nonsuited  below. 

J,  H.  Shoemaker  and  Oeo,  Bobifiaon,  for  plaintiff  in  error. 
Wayne  Mac  Veagh^  for  defendant  in  error. 

Tbukkkt^  J.  The  parties  agree  that  this  case  presents  a  single 
question,  whether  a  person  purchasing  a  ticket  over  the  Penn- 
sylvania railroad  from  New  York  to  Philadelphia,  from  a  ticket 
dealer  who  is  not  an  authorized  agent  of  the  company,  can  main- 
tain an  action  in  the  courts  of  this  State  for  the  refusal  of  the  com- 
pany to  carry  him  between  these  points  in  return  for  said  ticket. 

By  the  act  of  May  6, 1863,  P.  L.  582,  it  is  made  the  duty  of  every 
railroad  company  to  provide  each  agent  authorized  to  sell  tickets 
entitling  the  holder  to  travel  upon  its  road  with  a  certificate  at- 
tested by  the  corporate  seal  and  the  signature  of  the  oflBcer  whose 
name  is  signed  to  the  tickets.  And  any  person  not  possessed  of  such 
authority,  who  shall  sell,  barter  or  transfer,  for  any  consideration, 
the  whole  or  any  part  of  a  ticket,  or  other  evidence  of  the  holder's 
title  to  travel  on  any  railroad,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  be  punished  by  fine  and  imprison- 
ment The  purchasing  and  using  a  ticket  from  a  person  who  has 
no  authority  to  sell  is  not  made  an  offense. 

That  the  plaintiff's  ticket,  on  its  face,  entitled  him  to  the  rights 
of  a  passenger  between  the  points  named  is  unquestioned.  The 
only  reason  for  denying  him  such  right  was  that  he  bought  from 
one  who  sold  in  violation  of  the  statute  in  Pennsylvania.  It  is  not 
said  that  the  vendor  in  New  York  is  actually  guilty  of  the  statutory 
offense,  but  that  the  defendant  being  a  corporation  in  Pennsylvania, 
and  the  stipulated  right  of  passage  being  partly  in  Pennsylvania, 
her  courts  will  not  enforce  a  contract  resting  upon  acts  which  the 
legislature  has  declared  criminal. 

The  presumption  is  that  the  ticket  was  properly  issued  by  the 
company,  and  that  the  holder  had  the  right  to  use  it.  Such  tickets 
are  evidence  of  the  holder's  title  to  travel  on  the  railroad.  Prior  to 
the  statute  in  Pennsylvania  it  was  lawful  for  holders  to  sell  them. 
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The  property  in  them  passes  by  deliyery.  The  act  of  1863  con- 
fers no  right  upon  a  railroad  company  to  question  passengers  as  to 
when^  or  where^  or  how  they  procured  their  tickets,  or  to  eject  them 
from  the  cars  upon  suspicion  tliat  the  tickets  were  sold  to  them  by 
a  person  who  was  not  an  agent  for  the  company.  At  common  law, 
which  is  deemed  in  force  in  absence  of  evidence  to  the  contnuy, 
the  contract  made  by  the  plaintiff  in  New  York  was  valid.  It  was 
executed.  No  part  remained  to  be  performed.  It  vested  in  him  the 
evidence  of  title  to  a  passage  over  the  railroad.  His  act  had  no 
savor  of  illegality  or  immorality.  It  was  a  mere  purchase  of  the 
obligation  of  a  common  carrier  to  carry  the  holder  according  to  its 
terms.  The  defendant  issued  the  obli^tion,  received  the  considera- 
tion, and  became  liable  for  performance  at  the  date  of  issue.  As 
transferee,  the  plaintiff  claimed  performance.  This  is  the  contract 
which  is  the  basis  of  the  cause  of  action.  It  is  purposely  made  so 
as  to  entitle  the  bona  fide  holder  to  performance,  and  for  breach  to 
an  action  in  his  own  name.  Let  it  be  assumed  that  the  defendant 
made  the  contract  in  Pennsylvania,  it  is  quite  as  reasonable  to 
assume  that  tickets  for  passengers  coming  from  New  York  into 
Pennsylvania  were  sold  in  New  York.  But  wherever  the  contract 
was  made,  it  is  true,  as  claimed  by  the  defendant,  ''  this  action  is  to 
enforce  not  the  contract  between  the  ticketnacalperand  the  plaintiff 
in  error,  but  between  the  defendant  in  error  and  the  plaintiff  in 
error." 

The  sale  of  the  ticket  to  the  plaintiff  in  New  York  was  lawful 
That  being  an  executed  contract,  there  is  no  question  respecting  its 
enforcement.  Surely  it  is  not  an  exception  to  the  rule,  that  con- 
tracts, valid  by  the  law  of  the  place  where  they  are  made,  are 
generally  valid  everywhere.  Then,  as  the  plaintiff  has  a  valid  title 
to  the  ticket,  the  contract  between  the  defendant  and  himself  is 

valid. 
Judgment  levexsed  and  prooedendo  awarded. 

Judomffuf  fwwwdL 
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KiiMdler  y.  Borough  of  NorriBtown. 


BjnuBDLBB  T.  Borough  of  Nobristowx; 
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I    /^ 
A  Infoipgli  hM  DO  implied  authority  to  prohibit  the  eroction  of  wooden  build. 

inga  under  penaltj. 

f^ffMFLAlST  of  violation  of  ordinance.     The  opinion  shows  the 
\J  '^p^int.    The  phuntiS  had  judgment  below. 

&wrg0  N.  OifTBon  and  Jaooh  F.  ChtwaUs,  for  plaintiff  in  error. 

ff.  K.  Wmnd  and  N,  H.  Larxelerey  for  defendant  in  error. 

Gbbbk,  J.  The  charter  of  the  borough  of  liorristown  contains  no 
sathority  to  the  counsel  to  enact  ordinances  prohibiting  the  ereo- 
don  of  wooden  buildings.  Nor  is  there  any  thing  in  the  grant  of 
general  powers  conferred  upon  the  borough  from  which  such  an 
authority  can  be  necessarily  inferred  or  to  which  it  is  indispensable. 
Lacking  these  requirements^  the  qualities  necessary  to  create  the 
power  in  qutotion  are  not  present.  On  the  contrary  we  find  that 
the  legislature,  assuming  jurisdiction  over  the  subject  in  question 
oy  the  eighth  section  of  an  act  passed  April  7,  1845,  P.  L.  329,  ex-' 
pressly  prohibited  the  erection  of  wooden  buildings  on  certain  streets 
of  the  borough  of  Norristown.  This  legislation  would  have  been 
unnecessary  if  the  borough  council  possessed  the  authority  to  enact 
a  prohibitory  ordinance.  Some  inference,  though  not  a  conclusiye- 
one,  may  fairly  be  drawn  from  this  legislation,  that  in  the  contem- 
plation of  the  legislature  itself,  the  authority  of  that  body  was  neces- 
sary to  Talidate  the  prohibition.  In  the  case  of  Re^pxMica  y. 
Duquety  2  Teates,  493,  it  was  held  that  the  corporation  of  the  city 
of  Philadelphia  had  power  to  pass  an  ordinance  prohibiting  the 
erection  of  wooden  buildings  in  certain  parts  of  the  city,  under 
penalties  to  be  enforced  by  indictment  and  conyiction  as  for  an 
offense.  The  power  to  enact  this  ordinance  was  rested  by  this 
•court  ezclusiyely  upon  the  act  of  the  legislature.  It  is  true  in  the 
present  case  there  is  no  power  to  proceed  by  indictment,  as  there 
was  there,  but  there  is  an  equally,  if  not  more,  objectionable 
feature  in  the  ordinance,  to-wit,  the  forfeiture  of  the  building  erected 
in  violation  of  its  proyisions,  and  the  power  of  arbitrary  remoyal 
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upon  a  mere  notice  of  ten  days  without  proceeding  or  trial  of  any 
kind.  The  exeroiBe  of  such  powers  requires  the  authority  of  legis- 
latiye  enactment.  Thus  in  1  DilL  on  Mun.  Corp.,  g  279,  it 
is  said:  ''A  corporation  under  a  general  power  to  make  by- 
laws can  not  make  a  by-law  ordaining  a  forfeiture  of  property. 
To  warrant  the  exercise  of  such  an  extraordinary  authority  by  a 
local  and  limited  jurisdiction  the  rule  is  reasonably  adopt^  that 
such  authority  must  be  expressly  conferred  by  the  legislature.'' 
,  In  the  case  of  Phittips  y.  Attm,  5  Wright,  481,  we  held  that 
under  a  city  ordinance  requiring  that  baskets  used  for  the  sale  of 
fruit  and  vegetables  should  have  the  fractional  parts  of  a  bushel 
contained  in  each,  marked  or  stamped  thereon,  or  else  to  be  for- 
feited with  contents,  inasmuch  as  no  act  of  the  legislature  expressly 
authorized  the  forfeiture,  the  city  councils  had  no  power  to  inflict 
that  penalty  for  the  yiolation  of  the  ordinance.  The  same  doctrine 
has  been  held  in  many  similar  cases.  BarUr  y.  dmimonweaUh^  3 
Penn.  253;  CkdUr  v.  Doty^  5  Ohio,  3d4;  BosOaugh  y.  Saffin,  10  id. 
31;  Hari  y.  Mayor,  9  Wend.  571  ;  24  Am.  Dec.  166.  It  is  true 
that  as  a  general  rule  the  power  to  impose  pecuniary  penalties  re- 
sides in  municipal  corporations^  and  may  be  exercised  without  spe- 
cial legislative  authority  for  that  purpose.  And  it  may  also  be  true 
that  an  ordinance  imposing  a  pecuniary  penalty  and  also  a  forfeit- 
ure may  be  good  as  to  the  penalty  and  void  as  to  the  forfeiture. 

In  the  present  case  however  the  ordinance  in  question  is  subject 
to  another  objection,  which  applies  to  all  its  parts,  and  that  is, 
that  it  is  unreasonable  and  oppressive.  The  case  stated  does  not 
inform  us  as  to  the  extent  of  the  population  of  the  borough  of 
Notristown,  nor  does  it  mention  any  special  circumstances  as 
affecting  the  question  of  expediency,  convenience,  advantage  or 
necessity  in  the  enactment  of  the  ordinance,  under  consideration. 
We  do  not  know  whether  the  houses  are  erected  compactly  or 
separately,  nor  whether  building  materials  of  wood,  or  of  brick  or 
stone,  are  most  accessible  to  the  inhabitants.  In  these  circumstances 
we  must  decide  the  question  upon  general  principles  only,  ap- 
plicable to  all  the  boroughs  of  the  Commonwealth.  It  is  well 
known  that  in  many  parts  of  the  State  there  are  towns  and  boroughs, 
in  which  nearly  all  classes  of  buildings  are  constructed  of  wood. 
The  chief  cause  of  this  is,  of  course,  the  greater  abundance,  and 
consequent  greater  cheapness,  of  that  material,  in  those  localities. 
Brick  and  stone  are  more  expensive,  and  hence  less  accessible,  to 
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personfi  of  moderate  circumstances,  than  lumber,  eyen  where  all 
are  to  be  had  in  the  same  market.  It  must  be  conceded  that  in 
all  boroughs  where  this  condition  of  things  prevails,  an  ordinance 
which  prohibits  the  erection  of  wooden  buildings  would  not  only 
be  unreasonable  but  grossly  oppressive  and  unjust.  We  believe  this 
would  be  true  in  a  large  majority  of  the  boroughs  throughout  the 
entire  Commonwealth.  In  some,  such  an  ordinance  would  doubtless 
put  a  stop  at  once  to  the  erection  of  any  buildings,  and  if  the  for* 
feitnre  clause  were  valid,  it  would  result,  if  enforced,  in  the  destruc- 
tion of  the  houses  of  thousands  of  our  citizens.  It  is  almost  need- 
less to  say  that  such  an  ordinance  could  not  be  enforced  in  many 
parts  of  the  State  without  scenes  of  violence  and  bloodshed. 
There  are  many  counties  in  the  interior  of  the  State  in  which 
Inmber  is  the  only  building  material  that  can  be  had  except  at  a 
ruinous  cost,  and  it  could  not  be  tolerated  that  the  people  of  the 
boroughs  in  such  localities  should  be  absolutely  prohibited  by  the 
vote  of  a  transient  majority  of  their  councils,  from  using  such  ma- 
terial in  the  construction  of  their  dwellings,  their  shops,  stores, 
factories  and  outbuildings.  It  would  be  a  grievance  too  intolerable 
to  be  borne. 

It  is  a  very  familiar  rule,  that  municipal  ordinances  must  be 
reasonable,  and  must  not  be  oppressive.  1  Dill.  Mun.  Corp.,  §§319, 
320,  321.  In  the  case  of  Coinmiasion&rs,  eic,  v.  Northern  Liberties 
Oae  Co.,  2  Jones,  318,  it  was  held  that  an  ordinance  of  the  city  of 
Philadelphia  prohibiting  the  opening  of  streets  for  the  purpose  of 
laying  gas  mains  from  December  1  to  the  following  March  is  a 
reasonable  regulation  and  binds  a  private  corporation  chartered  for 
furnishing  gas  and  laying  mains  along  the  street.  But  it  was  also 
held,  that  an  ordinance  prohibiting  such  corporation  from  open^ 
ing  a  paved  street  for  the  purpose  of  laying  pipes  from  the  main  to 
the  opposite  side  of  the  street  is  unreasonable  and  void.  On  page 
322  RooBBS,  J.,  said:  ^'The  effect  of  the  ordinance  is  to  compel 
the  company  to  construct  two  mains,  one  on  each  side  of  the  street, 
instead  of  one,  thereby  materially  increasing  the  expense  to  the 
company,  and  consequently  enhancing  the  price  of  gas  to  the  in- 
habitants of  the  district."  For  this  reason  the  latter  ordinance 
was  declared  void.  See  also  Fisher  v.  Harrisburg,  2  Orant,  281 ; 
Dayton  v.  Quighy^  29  N.  J.  Eq.  77,  and  cases  cited  in  the  foot- 
notes to  1  Dill.  Mun.  Corp.,  §§  319,  320.  Many  illustrations  of  the 
rule  are  to  be  found  in  the  cases  referred  to,  but  it  is  unnecessary 
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to  repeat  them  as  they  are  all  founded  upon  the  same  general  prin- 
ciple. It  must  of  course  be  conceded,  that  an  ordinance  prohibit^ 
ing  the  erection  of  wooden  buildings  might  be  entirely  reasonable, 
and  not  oppressive  in  a  large  and  densely  populated  city,  where  the 
danger  to  life  and  property  from  fire  is  greatly  enhanced  by  the 
presence  of  such  structures.  But  this  consideration  is  inapplicable 
in,  small  towns,  and  therefore  in  them  the  rule  would  be  different. 
The  question  is  always  for  the  court  and  not  for  the  jury.  The 
law  is  thus  stated  in  Dillon,  §  327:  *^  But  in  determining  this  ques- 
tion the  court  will  have  to  regard  all  the  circumstances  of  the  par- 
ticular city  or  corporation,  the  objects  sought  to  be  attained,  and 
the  necessity  which  exists  for  the  ordinance.  Regulations,  proper 
for  a  large  and  prosperous  city,  might  be  absurd  or  oppressive  in  a 
small  and  sparsely  populated  town  or  in  the  country/'  The  fore- 
going considerations,  and  the  fact  that  no  special  circumstances 
are  disclosed  in  the  case  stated,  indicating  the  advantage  or  neces- 
sity of  such  an  ordinance  for  the  borough  of  Norristown,  constrain 
us  to  treat  the  question  as  a  general  one,  affecting  all  the  boroughs 
of  the  Commonwealth,  and  therefore  to  hold  the  ordinance  void 
upon  the  principles  above  stated.  The  power  to  enact  it  is  not 
conferred  by  the  charter  of  the  borough,  nor  can  it  be  necessarily 
implied  from  any  of  the  provisions  thereof.  In  City  of  Wittiams- 
port  V.  Ootnmonweatthy  3  Norr.  494,  we  said:  ''An  implied 
power  springs  from  necessity.  That  which  may  be  necessary  for  a 
large  city  may  not  be  necessary  for  a  small  city  or  borough.  That 
which  is  not  necessary  can  not  be  implied."  It  is  certain  that  an 
ordinance  such  as  this  would  be  very  unreasonable  and  greatly  op- 
pressive, in  a  large  proportion  of  the  boroughs  of  the  Common- 
wealth, and  we  know  of  no  reason  why  this  would  not  be  true  of 
the  borough  of  Norristown.  We  are  therefore  clearly  of  opinion, 
that  the  ordinance  in  question  is  void  for  want  of  authority,  and  as 
being  unreasonable  and  oppressive  in  its  character. 

The  judgment  of  the  court  below  is  reversed,  and  judgment  is 
now  entered  in  favor  of  the  defendant  on  the  case  stated,  with  costs. 

JudgmmU  rmmn^d. 
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EMtmtor  and  ad$ninUtrator  —  HUteracif  and  power^. 

nUtancj  .and  poTWlj  do  not  diaquallf  j  a  widow  for  admlnlatejing  on  bar 

hosband'a  estate. 

A  PPEAL  from  Orphans'  Court.     The  opinion  states  the  case. 

71  J.  Smith  and  A.  W,  Paiier,  for  appellants. 
Charles  Hbwer,  for  appellee. 

MsRCUByJ.  John  Bowersox  died  intestate.  The  register  granted 
letters  of  administration  on  his  estate  to  the  appellants,  one  of  whom 
is  a  son,  and  the  other  a  brother  of  the  intestate.  Susannah  Bow- 
ersox,  claiming  to  be  the  widow  of  the  decedent,  and  the  right  to 
administer  on  his  estate,  appealed  to  the  Orphans'  Court.  After 
hearing,  the  court  vacated  the  letters  issued  to  the  appellant,  and 
ordered  that  letters  be  issued  to  Susannah  Bowersox. 

Two  objections  are  made  to  the  conclusion  of  the  court ;  one  to 
finding  her  to  be  the  widow,  of  the  decedent,  the  other  to  deciding 
that  she  was  a  proper  person  to  be  intrusted  with  the  management 
of  the  estate.  We  have  carefully  examined  the  evidence.  We  think 
it  amply  sufficient  to  justify  the  court  in  finding  that  she  had  been 
married,  to  John  Bowersox.  Not  only  was  there  positive  evidence 
of  the  fact  of  their  mairiage ;  but  they  undoubtedly  lived  together 
for  some  twenty  years  ;  and  the  clear  weight  of  evidence  shows,  as 
husband  and  wife  during  all  that  time.  The  apparent  desire  not 
to  make  the  marriage  generally  known  is  accounted  for  by  the  fact 
that  all  right  to  her  former  Jiusband's  property  terminated  when 
she  ceased  to  be  his  widow. 

The  effort  to  prove  her  an  improper  person  clearly  failed.  It  is 
true  she  is  rather  illiterate.  She  cannot  write.  She  cannot  read 
printing  unless  it  be  in  German.  She  has  not  a  business  education. 
In  this  respect  she  is  like  a  large  majority  of  the  widows  in  the 
Commonwealth.  The  act  of  assembly  giving  the  widow  a  preferred 
right  to  administer  on  the  estate  of  her  deceased  husband  has  not 
made  an  imperfect  or  defective  education,  a  legal  disqualification. 
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A  good  mind  and  sound  judgment^  a  knowledge  of  the  yalues  of 
property,  and  of  the  practical  business  transactions  of  life,  are 
sufficient  to  satisfy  the' requirements  of  the  statute.  All  these 
the  appellee  has.  They  will  enable  her  to  select  competent  assist- 
ants and  able  advisers.  This  will  secure  an  efficient  and  faithful 
discharge  of  the  trust. 

It  is  further  claimed,  inasmuch  as  she  has  no  separate  property, 
that  she  comes  within  the  prohibition  declared  in  Compropsfs  Ap- 
pealy  9  Casey,  537,  by  reason  of  insolvency.  This  is  a  misapprehension 
of  the  meaning  of  insolvency.  It  is  not  the  mere  absence  of  property 
liable  to  seizure  on  execution.  It  is  the  owing  of  debts  in  excess  of 
the  value  of  his  tangible  property.  If  he  owes  no  debt  he  is  not 
insolvent,  although  he  may  have  no  such  property.  A  young 
mechanic  or  laborer  out  of  debt,  just  starting  for  himself  with  no 
{property  but  his  knowledge,  brawny  arm,  and  energetic  will,  is  not 
insolvent.  Nor  is  one  without  visible  property,  owing  no  debt, 
who  has  acquired  a  learned  profession  which  he  is  about  to  follow. 
In  all  these  cases  each  may  by  industry,  labor,  and  economy,  pay  his 
way  and  contract  no  debts.  Without  debts  there  can  be  no  insolvency. 
Poverty  and  insolvency  are  not  synonymous  terms. 

The  evidence  in  the  present  case  does  not  show  the  appellee  to 
owe  a  single  dollar.  If  any  thing  remain  of  her  husband's  estate 
after  paying  his  debts,  she  will  have  property.  That  will  be  in 
addition  to  the  undoubted  security  which  she  must  give  before  the 
letters  are  issued  to  her. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellanta. 

Decree  aeoordinglji. 

Shabswood,  0.  J.,  and  Tbukksy,  J.,  diBsent, 


Otsibr  v.  Otbibb. 
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Under  a  devise  of  a  fann  to  A.,  for  lila  eapport,  -  and  estate  to  be  bequeathed 
to  hie  children  daring  their  natoial  Ufe,"  A.  takes  bnt  a  life  estate. 

THE  opinion  states  the  point.    The  plaintiff  had   judgment 
below. 
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8.  Hepburn^  Jr.^  for  plaintiff  in  error. 
Jokn  HayBy  for  defendant  in  error. 

Paxbon^  J.  The  single  question  in  this  case  is  whether  the 
word  '^  children  "  in  the  third  claose  of  Simon  Oyster's  wiU  is  a 
word  of  limitation  or  of  purchase.  The  learned  judge  below  held 
that  under  the  said  clause  the  testator's  son,  Simon  Washington 
Oyster^  took  an  estate  tail,  which  under  our  statute  of  27th  April, 
1855^  is  enlarged  into  a  fee  simple.  The  operative  words  of  the 
clause  are  as  follows :  ''  I  give  and  bequeath  to  my  son,  Simon 
Washington  Oyster,  my  farm^  in  East  Pennsboro',  county  of 
Cumberland,  *  *  *  for  his  support  and  estate,  to  be  and  re- 
main bequeathed  to  his  children  during  their  natural  life." 

Without  reviewing  the  learning  upon  this  subject,  it  is  sufScient 
to  say  that  the  authorities  are  uniform  that  '^  children  "  is  as  cer- 
tainly  a  word  of  purchase  as  ''heirs  of  the  body ''  are  words  of' 
limitation.  Outhrtifs  Appealy  1  Wright,  9 ;  Taylor  t.  Taylor,  18 
P.  F.  S.  481 ;  s.  c,  3  Am.  Bep.  565.  This  is  the  general  rule,  and 
the  exceptions  which  from  time  to  time  have  been  recognized  do' 
not  impair  the  rule  itself.  There  are  many  instances  in  our  State 
where  ''  children  "  has  been  held  to  be  a  word  of  limitation,  but  in 
all  of  them  such  construction  was  clearly  in  accord  with  the  intent 
of  the  testators  as  gathered  from  the  four  comers  of  the  will,  as 
when  "children"  has  been  used  with  "heirs  of  the  body"  or 
"issue"  as  its  synonyms. 

The  ruling  of  the  court  below  was  based  mainly  upon  the  sup- 
posed intent  of  the  testator,  the  learned  judge  being  of  opinion 
that  he  employed  the  word  "  children,"  not  in  its  usual  sense  as  a 
word  of  purchase,  but  in  the  more  comprehensive  sense  of  a  word 
of  limitation,  pointing  out  the  course  of  descent  through  the  entire 
line  of  lineal  heirs ;  and  that  as  there  was  no  limitation  over,  the 
presumption  is  that  he  intended  to  dispose  of  his  whole  estate. 

This  course  of  reasoning  is  not  without  force,  but  we  think  it 
insufficient  to  overturn  the  legal  and  technical  meaning  of  the  tes* 
tator's  language.  The  intent  of  a  testator  is  always  important  in 
the  construction  of  a  will,  where  such  intent  can  be  gathered  from 
the  face  of  the  wiU  with  reasonable  certainty.  But  too  much  care 
cannot  be  exercised  to  avoid  setting  aside  the  expressed  intention 
for  a  Buppoeed  intention.  In  the  former  instance  we  have  a  rule 
which  may  be  followed  with  mathematical  precision,  which  lawyer* 
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and  conyeyancers  anderstaad,  and  in  regard  to  which  they  can 
safely  advise  their  clients  ;  while  in  the  latter  case  we  are  inyolyed 
in  speculation  and  uncertainty,  and  the  result  at  last  is  but  aguess, 
and  not  always  a  correct  one.  Mr.  Jarman  says  in  his  work  on 
Wills^  yol.  3,  p.  708:  "  Words  and  limitations  may  be  transposed, 
supplied  or  rejected,  where  warranted  by  the  immediate  context  or 
the  general  scheme  of  the  will ;  but  not  merely  on  a  conjectural 
hypothesis  of  the  testator's  intention,  howeyer  reasonable  in  opposi- 
tion to  the  plain  and  obvious  sense  of  the  language  of  the  instru- 
ment" This  principle  is  recognized  by  Mr.  Hawkins  and  other 
text-writers,  and  runs  throughout  our  entire  line  of  cases. 

The  will  before  us  was  probably  drawn  by  the  testator  himself. 
We  haye  examined  it  in  yain  for  any  thing  that  clearly  indicates 
that  he  used  the  word  '^  children  "  in  the  third  clause  as  a  word  of 
limitation.     If  such  intent  does  not  clearly  appear,  it  does   not^ 
appear  at  all  for  the  purposes  of  this  case,  as  the  legal  and  well-^ 
understood  meaning  of  the  word  ^*  children  "  cannot  be  overturned: 
upon  mere  conjecture.  The  third  clause  of  the  will,  standing  alone, 
evinces  an  intent  to  give  his  son  Simon  the  farm,  for  his  support 
during  his  life.     It  is  then  given  to  his  (Simon's)  children,  during 
their  natural  life.     The  gift  to  the  children  means  something.     It 
was  intended  to  take  effect  in  the  future  ;  the  children  were  to  take- 
as  purchasers,  as  a  gift  from  the  testator,  and  by  virtue  of  his  own. 
power  to  dispose  of  the  land.     Just  what  estate  the  children  take 
under  the  will  is  a  question  that  does  not  arise  in  this  case.  There 
is  no  remainder  over  on  failure  of  children,  and  while  this  is  a  cir- 
cumstance entitled  to  some  weight,  it  is  not  controlling.  Hoff^wr  v. 
Wynkoopf  1  Outerbridge,  130.     If  upon  such  failure,  the  testator 
intended  the  farm  to  revert  to  his  estate,  the  law  would  cany  it. 
there  as  effectually  as  would  a  special  direction  in  his  will.  He  may 
have  relied   upon  the  law  for  this  purpose,  or  the  possibility  •f, 
Simon's  dying  without  children  may  never  have  occurred  to  him. 

There  is  nothing  in  the  romainder  of  the  will  in  oonflict  with 
this  view.  It  is  true,  in  a  single  instance  he  uses  the  word 
'^  children"  as  the  equivalent  of  '' heirs,"  referring  to  his  own, 
children,  and  his  own  heirs,  in  the  first  and  second  paragraphs  of 
the  will.  But  nowhere,  in  speaking  of  the  children  of  his  sons  and; 
daughters,  does  he  use  the  word  indiscriminately  with  heirs  of  the 
body  or  issue,  and  all  of  them  as  meaning  an  entire  line  of  lineal, 
descent.     Haldemany.  Hdldeman,  4  Wright,  29,  relied  u)x>n  by  the 
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defendant  in  error,  was  ruled  nudnly  upon  the  ground  that  the 
words  referred  to  were  so  used. 

While  the  testator  may  haye  intended  the  word  '^children  "  as  a 
word  of  limitation,  such  fact  does  not  clearly  appear,  and  it  would 
not  be  safe  for  us  to  assume  it. 

We  are  of  opinion  that  the  word  '  ^  children  "  in  the  third  clause 
of  Simon  Oyster's  will  is  a  word  of  purchase.  It  follows  that 
Simon  Washington  Oyster  took  but  a  life  estate  in  the  farm,  which 
is  the  subject  of  this  contention. 

The  judgment  is  reversed,  and  it  is  ordered  that  judgment  be 
entered  in  favor  of  Napoleon  K.  Oyster,  the  defendant  below,  upon 
the  case  stated. 

JudgmmU  rmmrBed. 


OmontoD  T.   Dbabkah. 

(]00P«nii.8t.fiaL) 
CbnlTMl— to  9iUU  criminal  charge — public  pUkff. 

Atk  ^gnnoMkl  bj  an  attorney  at  law  to  proeare  for  a  eonUngeiit  fee  theqnaslu 

ing  of  a  orimiiial  proeecation  is  yoid. 

fpHE  opinion  shows  the  point. 

'    Olmsied,  Larrdbeef  NUes  and  Mefrieky  for  plaintiff  in  error. 

M.  f.  EOiMiy  F.  S.  Watnms  and  Henry  Sherwood^  for  defendant 
in  error. 

Paxson,  J.  The  learned  judge  of  the  court  below  in  affirming 
the  plaintiff's  fifth  point  withdrew  the  case  from  the  jury.  The 
said  point  is  as  follows  :  "  That  the  charge  against  J.  Dearman 
proposed  to  be  settled  by  the  alleged  contract  constituted  a  crim- 
inal offense  against  the  law,  and  therefore  not  susceptible  of  settle- 
ment. The  most  that  could  be  accomplished  in  such  a  case  would 
be  to  induce  the  prosecutor  not  to  appear  and  prosecute,  and  the 
alleged  agreement  in  this  case  to  pay  for  such  services  is  void,  as 
being  against  the  policy  of  the  law,  and  cannot  be  enforced,  and  the 
plaintiff  is  therefore  entitled  to  recover.  '*    . 
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The  offense  with  which  the  phuBtiff  below  was  charged  was  that 
of  fornication.  The  woman  with  whom  it  was  alleged  he  commit- 
ted said  offense  was  married  and  the  settlement  was  made  with  her 
husband.  The  defendant^  who  is  an  attorney,  alleges  that  the 
plaintiff  agreed  to  give  him  a  contingent  fee  of  about  t2,000,  pro- 
vided he  could  succeed  in  settling  the  matter  so  as  to  aroid 
a  prosecution. 

We  need  not  discuss  so  much  of  the  ruling  of  the  learned  judge 
as  holds  that  an  offense  of  this  character  is  not  susceptible  of  settle- 
ment. That  is  not  the  question  here.  Conceding  the  right  of 
settlement,  the  important  question  arises  whether  a  court  of  law 
will  enforce  a  contract  by  which  an  attorney  at  law  undertakes  for 
a  contingent  fee  to  procure  a  settlement  of  such  a  criminal  charge 
and  thus  prevent  its  coming  into  court 

The  stifling  of  a  prosecution  for  a  criminal  offense,  even  where 
it  is  a  mere  misdemeanor,  and  of  such  a  character  as  to  be  within 
the  control  of  the  parties,  is  not  a  proper  subject  of  a  bargain  for  a 
fee.  This  is  especially  the  case  where  the  crime  is  one  which  con- 
cerns public  morals.  It  would  lower  the  standard  of  the  profes- 
sion and  impair  its  dignity  and  usefulness  were  the  principle  con- 
tended for  by  the  defendimt  to  receive  judical  sanction.  Its  mere 
statement  implies  an  understanding  that  some  means  are  to  be  usecji 
that  are  not  professional ;  such  contracts,  if  sustained,  cannot  fail 
in  many  instances  to  interfere  seriously  with  the  administration  of 
public  justice. 

There  is  a  line  of  authorities  which  do  not  differ  from  this  case 
in  principle.  Thus  it  was  held  in  Hatz/ield  v.  Gulden^  7  Watts,  152, 
that  **  A  contract  founded  upon  a  promise  or  engagement  to  pro- 
cure signatures  and  obtain  a  pardon  from  the  governor,  for  one  con- 
victed of  a  criminal  offense  and  sentenced  to  punishment,  is  unlaw- 
ful and  cannot  be  enforced  by  an  action.  "  It  was  said  by  Huston, 
J.,  in  delivering  the  opinion  of  the  court :  ''It  is  not  necessary  to 
say  whether,  after  the  whole  transaction  is  closed,  a  person  who  in- 
cidentally paid  some  postage,  or  who  under  special  circumstances 
carried  a  petition,  the  signatures  to  which  were  spontaneously  made, 
may  not  receive  his  actual  expense  and  daily  pay. '  I  would  say  it 
must  be  a  very  special  case  however  to  justify  this.  But  this  is  not 
such  a  case  ;  and  we  do  not  wish  to  see  advertisements  that  pardons 
will  be  obtained  at  the  lowest  price,  norany  thing  which  approaches 
to  it ;  and  generally,  all  contracts  to  change  the  course  of  trials,  or 
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the  effects  of- trials,  whether  to  obtain  a  liberation  of  a  prisoner  bj 
money  to  the  jailor,  or  to  obtain  a  pardon  by  the  use  of  money  di- 
rectly or  indirectly,  must  be  void. "  Yet  it  is  admittedly  lawful  for 
a  governor  to  pardon,  and  for  a  citizen  to  solicit  a  pardon  in  a 
proper  way. 

For  a  similar  reason  this  court  held  in  Clippenger  v.  ffepbaugh, 
5  W.  &  S.  315,  that  a  contract  with  an  attorney,  to  procure  or  en- 
deavor to  procure  the  passage  of  an  act  of  the ,  legislature,  is  void,^ 
as  being  inconsistent  with  public  policy  and  the  integrity  of  our 
political  institutions. 

Bowman  v.  Coffrothy  9  P.  F.  S.  19,  was  an  action  by  an  attorney 
to  recover  compensation  for  his  services  before  the  department  in 
procuring  the  discharge  of  a  drafted  man.  It  was  held  that  the 
contract  was  against  public  policy  and  void,  whether  the  compen- 
sation for  the  services  was  fixed  or  contingent. 

Other  cases  might  be  cited  were  it  necessary.  Those  referred  to 
establish  the  principle  that  contracts  which  have  for  their  subject- 
matter  any  interference  with  the  creation  of  laws  or  their  due  en- 
forcement are  against  public  policy  and  therefore  void.  The  law, 
guards  with  jealousy  every  avenue  to  its  courts  of  justice,  and 
strikes  down  every  thing  in  the  shape  of  a  contract  which  may  af-: 
ford  a  temptation  to  interfere  with  its  due  administration.  That, 
the  case  in  hand  comes  within  the  principle  referred  to  is  too  plain, 
for  argument.  The  defendant  may  have  rendered  some  profes- 
sional services  to  the  plaintiff  for  which  he  would  be  entitled  to 
compensation.  But  the  contract  which  he  sets  up  by  way  of  de- 
fense to  the  note  being  void  as  against  public  policy,  the  learned 
judge  committed  no  error  in  directing  a  verdict  for  the  plaintiff. 
This  view  of  the  case  renders  a  discussion  of  the  remaining  assign- 
ments of  error  unnecessary. 

Judgment  affirm$d. 
VoL-XLV— 80 
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PmrmU  mhd  Mid  —  coftUinui  for  board -^09id§mo$* 

Whare  a  son  supports  his  decrepit  parents  in  his  own  house,  the  presomptiaii 
that  h  is  gratuiloas  maj  be  oyeroome  by  dedaraUons  bj  the  parent  of  an 
intention  to  paj  ;  but  the  parent's  declarations,  not  in  the  son's  presencsi. 
cannot  be  received  to  prove  a  contract  more  faTorable  for  himself. 

A  PPEAL  from  Orphans'  Court.    The  opinion  states  the  facts. 

Lemuel  Todd  and  W.  J.  Shearer^  for  appellant. 

J.  P.  Rhodes  and  W.  F.  Sadler y  for  appellees. 

Trunkby,  J.  Implied  contracts  are  such  as  reason  and  justice 
dictate,  and  which  the  law  presumes  from  the  relations  and  circum- 
stances of  the  parties.  Nothing  is  better  settled  than  that  the  per- 
formance and  receipt  of  serrices,  or  the  furnishing  of  board,  raises 
an  implied  assumpsit  by  the  one  who  receives  to  compensate  the 
other,  yet  this  implicationVnay  be  rebutted  by  proof  of  facts  which 
repel  the  idea  of  a  contract  Ordinarily  parents  and  children  do 
not  expect  to  pay  or  receive  payment  for  acts  of  kindness  to  each 
other,  nor  do  other  members  of  a  fiunily.  For  services  rendered 
by  members  of  a  family  to  each  other  no  promise  is  implied  for  re- 
muneration, because  they  were  not  performed  in  the  expectation, 
by  either  party,  that  pecuniary  compensation  would  be  made  or 
demanded.  No  action  can  be  maintained  for  such  services  in  the 
absence  of  an  express  contract  or  engagement  to  pay  for  them. 
Updike  V.  TitWy  2  Beasly,  151 ;  Smith  v.  Milligany  43  Penn.  St 
107;  Butter  v.  Slam^  50  id.  456;  Douglas'  Appeal,  82  id.  169.  Fre- 
quently, it  has  been  said  that  '^relationship,  either  by  consanguin- 
ity or  affinity,  is  a  fact  which  tends  to  rebut  the  presumption  which 
the  law  raises,  that  a  promise  to  pay  is  intended  when  personal  ser- 
vices arc  rendered.  But  alone  it  does  not  overcome  that  presump- 
tion except  in  the  case  of  parent  and  child.  In  all  other  cases  Uiere 
must  be  evidence  beyond  the  relationship  that  the  creation  of  no 
debt  was  intended."    The  nearer  the  relationship,  the  less  expecta- 
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tion  of  payment)  and  greater  strictnees  of  proof  to  overcome  the 
presumption.  And  when  the  parties  are  members  of  the  same 
family  the  relationship  excludes  the  implication  of  a  promise.  An 
instance  of  such  exclusion  is  Duff&y  y.  Duffey^  44  Penn.  St.  399. 

Between  parent  and  child  the  rule  is,  that  there  can  be  no  recov- 
ery for  service,  boarding,  or  the  like,  in  the  absence  of  an  express 
contract  to  pay  therefor.  The  degree  of  proof  to  establish  it  can- 
not be  the  same  in  all  cases.  Nor  is  a  contract  for  the  payment  of 
money  for  services  or  goods  subject  to  the  same  rules  respecting  its 
proof  as  are  applied  to  oral  contracts  for  the  conveyance  or  devise 
of  land  by  a  father  to  his  son,  as  was  the  case  in  Hams  v.  Rickey^ 
56  Penn.  St  395.  When  a  son  continues  in  his  father's  family  and 
service  after  his  majority,  as  before,  he  cannot  recover  wages,  unless 
there  be  direct,  clear  and  positive  proof  of  an  express  contract  But 
there  it  has  not  been  held  essential  that  a  witness  was  present  witti 
the  parties  facie  to  face  and  heard  their  bargain.  However,  tiie 
circumstance  require  much  stronger  proof  to  establish  a  contract, 
than  when  the  son  had  left  his  father's  home,  had  done  business  for 
himself  for  years,  and  the  father  requested  his  return,  care  and  ser- 
vice. In  one  case  the  circumstances  are  opposed  to  the  idea  of  a 
contract,  in  the  other  they  are  corroborative  of  the  father's  declara- 
tions to  third  persons  that  he  promised  his  don  to  pay  him. 

The  question  always  is,  whether  the  parties  contemplated  pay* 
ment  and  dealt  with  each  other  as  debtor  and  creditor.  A  son  who 
takes  his  decrepit  parents  into  his  house  and  supports  them,  is  pre- 
sumed to  do  so  from  the  promptings  of  natural  affection ;  no  con» 
tract  is  implied.  But  if  the  father,  before  they  go  and  afterward, 
repeatedly  declares  that  he  was  to  pay  for  their  board,  such  declara- 
tions are  evidence,  and  with  the  circumstances  may  be  so  direct  and 
strong  as  to  c<Mnpel  belief  that  he  expressly  agreed  to  pay  for  it 
Loose  declarations  made  to  the  son  or  others  will  not  answer.  That 
which  may  be  only  the  expression  of  an  intention  to  compensate  is 
not  evidence  of  an  agreement  to  compensate.  If  he  intended  to  pay 
and  often  said  so  to  others,  he  was  not  bound.  It  must  appear  that 
he  purposed  t6  assume  a  legal  obligation,  capable  of  being  enforced 
against  him.  A  mother  made  a  visit  to  her  son  in  a  distant  State, 
remained  some  months  and  died  there.  She  said  that  she  intended 
to  pay  what  was  right  for  her  boarding.  It  was  held  that  '^  there 
is  nothing  like  evidence  of  a  contract  in  that"  Lynn  v.  Lynn,  %% 
Penn.  St  369.     Had  she  said  that  before  she  went  she  had  agreed 


396  PENNSYLVANIA, 

Miller's  Appeal. 


to  pay  him  for  her  boarding,  there  would  haye  been  evidence  of  a 
contract,  and  its  gufflciency  wonld  have  depended  upon  the  proof 
of  circumstances. 

A  contract  to  pay  for  services  or  boarding  may  be  express  and 
binding,  without  all  the  terms  being  defined.  The  gist  is  an  actual 
agreement  to  pay,  and  if  the  sum  be  not  expressed  it  will  be  implied 
to  be  the  value.  A  contract  of  this  kind  should  not  be  confounded 
with  a  parol  contract  for  sale  of  land. 

On  April  Ist,  1872,  Adam  Miller  and  his  wife  went  to  live  with 
their  son  George  and  remained  with  him  during  their  respective 
lives.  The  mother  died  in  December,  1876,  aged  seventy-eight 
years,  and  the  father  in  1879,  aged  over  eighty  years.  Before  going 
to  George's  they  had  lived  in  a  house  of  their  own  —  their  daughters 
had  married  and  left  them  alone.  The  father  was  feeble,  unable  to 
cut  his  wood,  and  required  some  one  to  attend  to  him.  His  wife 
was  able  to  do  but  little.  One  witness  testified,  **  I  knew  old  Mr. 
Miller.  I  had  a  conversation  with  him  before  he  moved  to  George's. 
He  says,  '  1  am  moving  to  George's.'  Says  I,  *  How  is  that? '  He 
says,  *  I  might  as  well  move  there  as  hire  somebody  to  take  care  of 
me  and  the  old  woman.' "  Another  witness,  who  lived  at  George 
MiUer's  in  1872,  testifies  that  soon  after  Adam  Miller  and  his  wife 
came  there,  he  told  her  that  he  had  it  better  here  than  when  he 
lived  by  himself,  had  no  care  on  his  mind,  and  all  he  had  to  do,  he 
said,  '^  I  have  to  pay  our  boarding."  Numerous  witnesses  testify 
to  his  declarations  at  different  times,  '*  that  he  paid  for  his  boards 
ing,"  '*  that  he  was  paying  for  his  boarding,"  '*  we  are  paying  our 
boarding,"  under  circumstances  showing  that  he  was  well  aware  of 
what  he  was  saying.  The  evidence  is  convincing  that  Adam  Miller 
expressly  contracted  to  pay  for  the  board  of  himself  and  wife,  that 
George  kindly  and  faithfully  performed  his  part,  and  that  the 
amount  claimed  is  reasonable  and  justly  due.  This  appears  to  be  a 
meritorious  claim  which  ought  not  to  be  defeated  by  application  of 
any  principle  found  necessary  to  protect  estates  of  decedents  from 
false  demands. 

The  learned  and  able  auditor  found  that  there  was  a  contract  by 
George  to  board  his  father  and  mother  for  the  interest  on  a  note 
for  t900  and  the  services  of  the  mother.  That  there  was  an  actual 
contract  is  scarcely  denied,  and  the  exceptants  were  allowed  to  prove 
the  declaration  of  Adam  Miller,  in  absence  of  Gteorge,  that  the  in- 
terest of  the  note  was  what  he  paid  for  the  board.  His  declarations 
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teuding  to  establish  a  contract  were  proved ;  it  was  not  competent 
for  those  claiming  nnder  him  to  prove  other  declarations  of  a  con- 
tract more  favorable  to  himself.  All  the  declarations  agree  that 
there  was  a  contract ;  those  proved  by  appellant  show  a  liability 
for  the  value  of  the  boarding,  and  those  by  the  appellees,  a  liability 
for  less  than  one-fourth  the  value.  It  is  fallacious  to  say  that  the 
latter  were  admissible,  because  the  party  made  them  against  his  in- 
terest ;  and  the  second  and  third  specifications  of  error  are  sus- 
tained. 

The  findings  of  fact  by  the  auditor,  approved  by  the  court  below, 
are  entitled  to  great  weight  and  rarely  are  reversed.  From  the 
auditor's  citation  of  authorities  and  reasoning,  it  is  clear  that  if  we 
agreed  with  him  respecting  the  law  of  the  evidence,  we  would  also 
in  his  conclusion. 

Decree  reversed,  exceptions  to  the  administrator's  account  dis- 
missed and  said  account  confirmed,  and  record  remitted  for  further 
proceeding.    Appellees  to  pay  the  costs  of  this  appeal, 

Judgni0fU  revenkL 


OOTLB  y.   OOKMOKWBAUH. 

(100  F^nn.  St.  STO.) 

(MmiJuU  km^efoidenee  of  insanUif — burden  ^  prp^. 

Thm  defense  of  inaanitj  in  a  criminal  ease  most  be  aifinnativelj  proTed  by 
lUr]/  preponderating  evidence  to  avail,  but  it  need  not  be  dearly  piepon- 
den^ing.* 

Attempt  at  auleide  is  not  bj  itself  evidence  of  insanitj. 

/>(OirVIOTION  of  murder.   The  opinion  states  the  points. 

H,  L  FUk$r  and  TF.  O.  Chapman^  for  plaintiff  in  error. 
Edward  D.  ZeigUr  and  Geo.  W.  McElroy,  for  defendant  in  error. 

Mebcub,  J.  It  was  clearly  proved  that  Coyle  killed  Emily  Myers. 
That  fact  is  admitted.  The  only  defense  set  up  is  fchat  he  was  in- 
sane at  the  time. 

*  Bee  O'OomMll  ▼.  People  (gr  H.  T.  an),  41  Am.  Bepi  8T9. 
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The  first  specification  assigned  for  error  is  that  in  referring  to 
homicidal  insanity  the  court  cited  approvingly  a  portion  of  the 
language  of  Mr.  Chief  Justice  Gibson  in  ComtnofhweaUh  t.  Master, 
4  Barr,  264,  in  which  it  is  said  *'  there  may  be  an  unseen  ligament 
pressing  on  the  mind,  drawing  it  to  consequences  which  it  sees  but 
cannot  ayoid,  and  placing  it  under  coercion,  which,  while  its  re- 
sults are  clearly  porceiyed,  is  incajMible  of  resistance.  The  doctrine 
which  acknowledges  this  mania  is  dangerous  in  its  relations  and 
can  be  recognized  only  in  the  clearest  cases.  It  ought  to  be  shown 
to  haye  been  habitual  or  at  least  to  haye  evinced  itself  in  more  than 
a  single  instance." 

The  able  argument  of  counsel  has  failed  to  convince  us  that  this 
was  not  a  correct  declaration  of  the  law,  or  that  it  has  since  been 
ruled  otherwise  by  this  court.  The  validity  of  such  a  defense  is 
admitted,  but  the  existence  of  such  a  form  of  mania  must  not  be 
assumed  without  satisfactory  proof.  Care  must  be  taken  not  to 
confound  it  with  acts  of  reckless  frenzy.  When  interposed  as  a 
defense  to  the  commission  of  a  high  crime,  its  existence  should  be 
clearly  manifest ;  such  defense  is  based  on  an  unsound  state  or  con- 
dition of  the  mind,  proved  by  acts  and  declarations  of  violence.  It 
certainly  is  not  requiring  too  much  to  hold  that  it  shall  be  shown 
in  more  than  a  single  instance.  We  know  no  later  case  in  this  State 
where  the  precise  question  has  been  ruled  otherwise. 

The  second  specification  relates  to  the  effect  which  shall  be  given 
to  the  attempt  of  the  prisoner  to  take  his  own  lif^  .  This  attempt 
was  made  immediately  after  he  had  fired  the  shots  which  caused 
ihe  death  of  his  victim.  The  language  objected  to  was  not  in 
answer  to  any  point  submitted,  but  appears  in  the  general  charge. 
The  court  said  :  ''  It  is  perhaps  proper  to  say  to  you,  as  matter  of 
law,  that  even  if  you  believe  the  prisoner  really  intended  to  take 
his  own  life,  this  would  not  be  of  itself  evidence  of  insanity.  It 
would  only  be  a  circumstance  in  the  case  to  be  considered  by  you  in 
connection  with  other  facts  and  circumstancesvfor  the  purpose  of 
enabling  you  to  determine  the  mental  condition  of  the  prisoner. 
The  fact  of  the  attempted  suicide  raises  no  presumption  of 
insanity." 

The  court  was  dealing  with  the  question  of  attempted  suicide 
only,  and  whether  that  alone  was  evidence  of  insanity.  It  adopted 
the  very  language  used  by  the  court  below  in  American  Life  Ins.  Go. 
V.  Iseifs  AdmWs^  and  affirmed  by  this  court  in  24  P.  P.  Smith,  17fi. 
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In  Laros  v.  CotmnontaedUh,  3  Norrifl,  200,  the  defense  was  insanitj. 
It  was  objected  that  the  court  below  said  to  the  jury  :  *'  You  can- 
not however  infer  insanity  from  the  heinous  and  atrocious  character 
of  the  crime,  or  to  consfcitute  it  as  an  element  in  the  proof  of  actual 
insanity.'*  The  answer  here  was  :  **  The  court  did  not  mean  to  say 
that  when  proof  of  insanity  is  given,  the  horrid  and  unnatural 
character  of  the  crime  will  lend  no  weight  to  the  proof ;  but  meant 
only  that  the  terrible  nature  of  the  crime  will  not  stand  as  the 
proof  itself,  or  an  element  in  the  proof  of  the  fact  of  insanity. 
There  is  a  manifest  difference  between  that  which  is  actual  evidence 
of  a  fact,  and  that  which  merely  lends  weight  to  the  evidence 
which  constitutes  the  proof.  This  is  all  the  court  meant. '^  So  we 
understand  the  language  used  in  the  present  case  to  mean,  that  the 
attempt  to  commit  suicide,  of  itself,  is  not  evidence  of  the  fact  of 
the  insanity  of  the  prisoner,  and  raises  no  legal  presumption 
thereof ;  but  may  be  considered  by  the  jury  with  all  the  other  facts 
and  circumstances  bearing  on  the  questions  of  insanity.  Suicide 
may  or  may  not  be  evidence  of  insanity.  Sometimes  it  may  be 
evidence  of  a  wicked  and  depraved  heart,  familiar  with  crime  ;  at 
others,  of  despondency  aind  discouragement;  but  perhaps  more 
frequently  of  cowardice,  of  a  lack  of  courage  to  face  ignominy  or 
public  disgrace,  or  to  submit  to  the  punishment  likely  to  be  im- 
posed on  him. 

The  third  specification  presents  more  difficulty.  In  answer  to  a 
point  submitted,  the  cpuxt  charged :  ^*  The  law  of  the  State  is, 
that  when  the  killing  is  admitted,  and  insanity  or  want  of  legal 
responsibility  is  alleged  as  an  excuse,  it  is  the  duty  of  the  defendant 
to  satisfy  the  jury  that  insanity  actually  existed  at  the  time  of  the 
act,  and  a  doubt  as  to  such  insanity  will  not  justify  the  jury  in 
acquitting  on  that  ground.  The  law  presumes  sanity  when  an  act 
IB  done,  and  that  presumption  can  only  be  overthrown  by  clearly 
preponderating  evidence."  Excluding  the  last  sentence  of  this 
answer,  it  contains  a  clear  and  correct  statement  of  the  law.  It  is 
not  sufficient  cause  for  acquittal  of  one  charged  with  crime,  and 
defending  under  a  plea  of  insanity,  that  a  doubt  is  raised  as  to  its 
existence.  As  sanity  is  presumed,  when  the  fact  of  insanity  is 
alleged  it  must  be  satisfactorily  proved .  Oritoein  v.  CommontaeaUh, 
26  P.  F.  Smith,  414 ;  B.  c,  18  Am.  Rep.  420 ;  Lynch  v.  Same,  27 
P.  F.  Smith,  205.  The  question  remains,  what  degi*ee  of  proof  is 
necessary  to  overthrow  the  presumption  of  sanity  ?  The  court  said 
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it  can  be  **  only  by  clearly  preponderating  evidence/'  The  court 
also  (misled  it  is  said,  by  the  language  in  the  brief  furnished  it) 
cited  the  case  of  Brown  v.  Oommonwealth,  28  P.  F.  Smith,  122 ; 
8.  c,  13  Am.  Bep.  740,  as  declaring  to  **  establish  this  defense  (yis. 
insanity),  it  must  be  clearly  proved  by  satisfactory  and  clearly  pre- 
ponderating evidence."  This  is  not  the  language  of  that  case.  It 
is  demanding  a  higher  degree  of  proof  than  the  authorities  require. 
It  may  be  satisfactorily  proved  by  evidence  which  fairly  prepon- 
derates. To  require  it  to  '^ clearly  preponderate"  is  practically 
saying  it  must  be  proved  beyond  all  doubt  or  uncertainty.  Nothing 
less  than  this  will  make  it  clear  to  the  jury,  and  make  them  con- 
clusively convinced.  This  is  not  required  to  satisfy  the  jury. 
Heister  v.  Laird,  1  W.  &  S.  245.  It  is  not  necessary  that  the 
evidence  be  so  conclusive  as  to  remove  all  doubt .  Ortwein  v.  0am-' 
monweatth,  9upra  j  Brown  v.  Same,  supra  ;  Motfors  v.  Same,  2  Nor- 
ris,  131 ;  Pannell  v.  Sanu,  5  id.  260.  When  one  is  on  trial  for  his 
life,  care  must  be  taken  that  he  receive  from  the  court  that  due 
protection  which  the  law  has  wisely  thrown  around  him.  Evidence 
fairly  preponderating  is  sufficient 

We  discover  no  error  in  the  fourth  specification. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


MoIlyaivb  v.  liAjrai. 

ooo  PwiB.  St.  naj 

dnimak — dutif  ofeanJMng  damgenms. 

A  hamm  who  keeps  a  /oong  sUUion  in  a  field  near  a  highway  Is  boond  to 
leBoe  with  regard  to  its  propensitiee,  and  it  Is  not  enoofh  that  his  f enoe  Is 
MMh  as  other  fannen  asually  maintain. 

ACTION  for  personal  injury.     The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

H.  M,  North  and  P.  2>.  Baker,  for  plaintiffs  in  error. 
E.  K.  Martin  and  0.  0.  Kennedy,  for  defendant  in  error. 

Mbboub,  J.     This  is  a  case  of  negligence.     The  injury  was 
caused  by  the  negligence  of  the  plaintiffs  in  error,  in  permitting  a 
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stallion  of  theirs  to  escape  from  the  yard  in  which  he  had  been 
kept,  and  to  roam  on  the  public  highway.  The  stallion  was  two 
years  old,  and  was  kept  in  a  barnyard  with  another  colt.  The 
fence  inclosing  the  yard  was  claimed  to  be  as  good  as  those  which 
generally  inclose  the  barnyards  of  farmers. 

The  jury  have  found  that  stallions  of  the  age  of  this  one,  as  a 
class,  have  yicious  propensities,  and  are  commonly  known  to  have 
them;  that  they  are  liable  and  likely  to  do  damage;  that  the  plaint- 
iffs in  error  were  negligent  and  careless  in  keeping  their  stallion, 
and  did  not  have  sufficient  and  proper  fences  around  the  inclosnre 
in  which  they  had  the  stallion  confined,  and  from  which  he  escaped, 
to  keep  him  properly  confined;  and  that  they  did  not  use  precau- 
tions necessaiy  and  proper  to  keep  such  animal  from  escaping, 
straying,  and  roving  loose  on  the  public  highway,  and  endanger- 
ing the  travelling  public;  and  that  his  being  at  large  on  the  public 
road  was  the  proximate  cause  of  the  injury  complained  of.  They 
further  found  that  the  defendant  in  error  was  not  guilty  of  any 
concurrent  or  contributory  negligence  on  her  part.  All  these 
facts  were  found  on  evidence  sufficient  to  justify  the  finding. 
This  leaves  little  for  us  to  consider.  The  main  complaint 
krises  under  the  third  specification.  The  court  was  requested 
to  chaige:  ''If  the  jury  believe  that  at  the  time  the  defendants' 
horse  broke  out  of  their  barnyard,  it  was  inclosed  by  such  a  fence 
as  is  common  among  farmers,  and  usually  considered  safe  to  con- 
fine the  farm  stock,  including  such  a  horse  as  that  of  the  defend- 
ants, they  were  not  guilty  of  negligence,  and  the  plaintiff  can  not 
recover.''  The  court  refused  to  so  instruct  the  jury,  but  left  it  to 
them  to  find,  under  the  evidence,  whether  the  fence  was  sufficient 
and  safe  for  keeping  in  such  animals  as  the  stallion;  if  it  was,  and 
the  stallion  did  not  get  out  through  default  of  the  defendants,  the 
plaintiffs  could  not  recover.  In  this  we  see  no  error.  The  fact 
that  the  fence  may  have  been  such  as  is  common  among  farmers, 
and  usually  considered  safe,  does  not  take  from  the  jury  the  right 
to  find,  under  all  the  evidence,  whether  the  fence  was  sufficient. 
The  evidence  was  conflicting  as  to  the  height  of  the  fence,  and  not 
clear  as  to  its  condition  otherwise.  The  fact  was  undisputed  that 
the  colts  jumped  over  it.  The  point  wholly  overlooked  the  gen- 
eral rule,  which  the  court  had  declared  in  the  general  charge,  that 
n^ligence  ^*  is  the  want  of  such  care  as  men  of  ordinary  prudence 
Would  use  under  similar  circumstances."  The  request  was  not  to 
Vol.  XLV  —  61 
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charge  that  a  fence  was  snfficient,  if  such  as  men  of  ordinary  pmdence 
would  deem  adequate  to  secure  the  detention  of  such  a  horse.  All 
qiKstions  of  reasonable  care  and  ordinary  prudence  vrere  wholly 
ignored. 

The  injury  was  committed  on  the  5th  of  June.  An  uncontra- 
dicted witness  testified  that  he  saw  the  stallion  at  large  on  the 
public  highway,  in  the  latter  part  of  April  prerious  and  a  boy  driye 
it  into  the  barnyard.  The  well-known  habits  and  natural  inclina- 
tion of  stallionSy  require  a  degree  of  precaution  which  the  owners 
did  not  exercise.  It  is  no  answer  that  other  farmers  may  haye 
]>een  equally  negligent.  Two  men,  who  were  in  the  employ  of  the 
plaintiffs  in  error,  saw  the  stallion  break  from  the  yard,  yet  it  was 
.suffered  to  remain  in  the  public  highway  some  fiye  hours  before 
the  injury  was  sustained. 

It  is  not  necessary  to  discuss  the  other  specifications  in  detail 
We  discoyer  no  merit  in  them. 

JudgmmU  afirw^^ 


OouiiTT  09  Lajs^castbb  y.  Mxbklbe. 

(lOOF^on.  St.  AM.) 
ObfVfMT  ~  aeHon  forftes  — unnsetmmrif  inqusM. 

In  ma  Mtkm  by  a  ooroner  agaiiiflt  a  oounty  for  his  fees  of  an  inqaest,  eySdoBM 
Is  oompetont  to  show  that  he  knowinglj  acted  in  bad  ftdth  and  withont 
•nffleient  canse. 

ACTION  for  fees.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

/.  Hay  Brawn  and  Hugh  R.  FuUon,  for  plaintiff  in  error. 
(7.  W.  Johnsoiiy  for  defendant  in  error. 

Mbboub,  J.  This  is  a  suit  by  the  coroner  against  the  county,  for 
his  fees  and  costs  in  holding  an  inquest  on  the  body  of  one  John 
Phillip  Hahu. 

In  holding  an  inquest,  the  coroner  acts  in  a  judicial  capacity.  If 
he  has  jurisdiction  in  the  particular  case,  and  makes  a  sufficient 
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record  of  the  inquest,  the  regularity  of  the  finding  cannot  be  im- 
peached in  a  collateral  proceeding.  We  see  no  such  defect  in  this 
record,  nor  in  the  manner  in  which  it  was  kept  as  to  prevent  its 
being  admitted  in  evidence. 

It  is  the  duty  of  a  coroner  to  hold  an  inquest  super  visum  ear- 
ports,  where  he  has  cause  to  suspect  the  deceased  was  feloniously 
destroyed.  County  of  Northampton  v.  Innes,  2  Casey,  156;  or 
when  his  death  was  caused  by  violence.  Oommontoealth  v.  Harman^ 
4  Barr,  2G9.  Whenever  he  holds  one  the  presumption  is  that  he 
acted  in  good  faith,  and  on  sufficient  cause.  The  question  now 
presented  is,  whether  in  a  suit  by  him  for  his  services,  that  presump- 
tion is  conclusive  against  the  county,  or  may  it  be  overthrown  by 
evidence? 

Here  the  offers  were  to  prove  by  several  witnesses,  in  substance, 
that  in  holding  this  inquest,  the  coroner  did  not  act  in  good  faith; 
but  knowingly  acted  without  any  sufficient  cause  or  reason;  that 
Halin  was  nearly  fourscore  years  old;  that  he  had  been  ill  for  some 
days  and  attended  by  Dr.  Atlee,  a  regular  practicing  physician  of 
the  city  of  Lancaster;  that  he  died  a  natural  death  in  his  own 
house  surrounded  by  his  family;  that  his  death  was  a  natural  one; 
that  there  was  nothing  suspicious,  sudden,  or  extraordinary  con- 
nected with  it,  and  that  all  these  facts  were  communicated  to  the 
'Coroner  before  he  summoned  the  inquest 

The  learned  judge  thought,  inasmuch  as  the  office  of  coroner  is 
A  judicial  office,  and  the  holding  of  an  inquest  a  judicial  inquiry, 
therefore  this  evidence  was  inadmissible.  The  duty  of  a  coroner  to 
hold  an  inquest  rests  on  sound  reason,  on  that  reason  which  is  the 
life  of  the  law.  It  is  not  a  power  to  be  exercised  capriciously  and 
arbitrarily  against  all  reason.  The  object  of  an  inquest  is  to 
«eek  information,  and  obtain  and  secure  evidence,  in  case  of  death 
by  violence  or  other  undue  means.  If  there  be  reasonable  ground 
to  suspect  it  was  so  caused,  it  becomes  the  duty  of  the  coroner  to 
act.  If  he  has  no  ground  for  suspecting  that  the  death  was  not  a 
natural  one,  it  is  a  perversion  of  the  whole  spirit  of  the  law  to  com- 
pel the  county  to  pay  him  for  such  services.  In  this  case  the  in- 
quest found  the  decedent  came  to  his  death  '^  from  a  paralytic 
stroke."  Kay,  more,  if  under  the  facts  offered  in  evidence  a  coro- 
ner may  hold  an  inquest,  he  may  in  his  discretion  at  the  expense 
of  the  county  order  a  post  mortem  examination,  whereby  those 
bound  to  the  deceased  by  the  nearest  and  most  tender  ties  may 
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have  their  feelings  lacerated,  in  eyery  case  of  natural  death.  The 
idea  is  preposterous  and  abhorrent  to  all  the  finer  emotions  of  human 
nature.  It  was  error  to  reject  the  eyidence.  If  he  had  suffi- 
cient cause  to  justify  his  action,  he  may  still  show  it  If  he  had 
noty  there  is  no  good  reason  why  the  county  should  pay  for  un- 
necessary and  meddlesome  services.  The  county  was  no  party  to 
the  inquest,  and  this  is  the  first  opportunity  it  has  had  of  being 
heard.  The  other  specifications  are  not  suBtained. 
Judgment  reyened  and  a  vm^faew  <b  now  awarded. 


o^sss 
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SlATB    Y.    SwmST* 
i»mm.  9.) 

A  Musljf  OB  •  tes  eolleetor*!  bond  to  not  lelaMed  b j  snbaequmii 

Am  eoltoetoir^i  tlnw  bj  the  legtototun.    (St$  noU^  p.  408.) 

AOnOK  on  tax  ooUector'B  bond.    The  head-note  and  opmiQii 
show  the  point.    The  defendant  had  judgment  below. 

d  V.  Owin^  for  appellant. 
H.  S.  Hooker,  for  appelleeB. 

Oaxfbsll,  0.  J.  We  decline  to  follow  the  oonrts  of  Dlinoii^ 
Tennessee  and  Missouri,  in  their  views  that  sureties  on  the  bond  of 
a  tax  collector  are  discharged  by  an  act  of  the  legislature  passed 
after  the  execution  of  the  bond,  without  their  consent,  giving 
further  time  for  the  collection  of  taxes  and  settlement  by  the  ofiB- 
eer,  and  we  embrace  and  declare  the  more  just  and  politic  doctrine. 
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of  the  courts  of  Virginiay  Maryland  and  North  Carolina,  and  hold 
that  the  official  hond  of  the  tax  collector  is  given  with  a  full  knowl- 
edge of  the  right  of  the  legislature  to  alter  the  dates  fixed  by  law 
for  the  collection  of  taxes  and  the  settlement  of  the  collector,  and 
subject  to  the  exercise  of  that  right  at  the  pleasure  of  the  legisla- 
ture, without  the  assent  of  the  sureties.  Commonwealth  v.  Holmes, 
25  Gratt.  771;  Smith  y.  Commoniaealth,  id.  780;  State  y.  Oarleton, 
1  Gill  U9;  J'rairie  v.  Worth,  78  N.  C.  169.  See  also  Smith  y. 
Peoria,  59  111.  412;  Bennett  y.  Auditor,  2  W.  Va.  441;  Oooley  on 
Tax.  502. 

The  demurrer  to  the  third  and  fourth  pleas  should  have  been 
sustained. 

The  criticism  of  counsel  for  the  appellant  on  the  first  and  second 
pleas  is  a  just  one,  but  it  relates  to  their  form  rather  than  substance,, 
and  formerly  they  would  haye  been  held  bad  on  special  demurrer, 
but  are  not  now  assailable.     Oode,  1880,  §  1567. 

It  is  unnecessary  to  express  an  opinion  as  to  the  breach  of  the 
bond  thirdly  assigned,  in  view  of  the  declaration  of  counsel  for  ap- 
pellant that  it  was  added  by  mistake. 

The  judgment  is  reversed,  the  demurrer  to  the  third  aud  fourth 
pleas  is  sustained,  and  leave  given  to  the  defendants  to  answer  over, 
and  cause  remanded. 


NoTs  BT  TSB  Bbpobkbr.— See,  contra^  8UtU  t.  Roberts^  flS  Mo.  884;  a.  o^SO  Am. 
Hep.  788. 

In  Jbhfuon  ▼.  Hoefcer,  8  Helflk.  888.  aloot  it  was  beldthftt  the  earetj  was  releeeed.  The 
court  said: 

'  *  The  case,  then,  must  turn  upon  the  Inquiry,  was  the  State  disabled  from  snln^  \ij  the 
action  of  the  legislature  in  grantinflr  six  months*  time  to  the  ooDeotorf 

'*  It  is  not  denied  hy  the  attorney-general  that  the  legislature  had  the  oonstittttloDal 
power  to  grant  time  to  the  collector  by  the  enactment  of  the  private  statute  m  question, 
nor  that  that  act  had  all  the  obligatory  force  of  law  in  suspending  the  authority  of  the 
agents  of  the  State  to  proceed  to  enforce  the  debt  against  Fry.  It  is  clear  that  if  the 
comptroller  had  directed  the  district-attorney  to  move  against  the  collector  for  Judgment 
for  the  amount  due,  during  the  time  the  act  was  in  force,  the  existence  of  the  act  would 
have  been  a  suooessfdl  defense  to  the  motion.  It  is  only  through  these  agents  that  the 
State  could  proceed  to  enforce  her  demand.  It  follows  that,  as  soon  as  the  act  was  passed 
and  while  it  remained  in  force,  the  State,  through  the  valid  action  of  the  legislature,  dis- 
abled herself  from  suing.  But  the  attomey-^neral  insists,  that  although  the  agents  of 
the  State  are  bound  by  the  act,  and  could  not  proceed  to  enforce  collection,  yet  that  the 
right  of  the  State  to  proceed  is  not  gone  or  suspended.  To  state  the  argument  in  the  lan- 
guage of  the  attorney-general:  '  Mow,  the  legislature,  without  consideration,  has  given 
time  as  an  i  ndulgence.  The  oflDicers  of  the  State,  its  attorneys,  at  e  bound,  but  is  the  right 
of  the  State  gone  or  suspended?  Oould  the  legislature  repeal  the  act  and  retract  at  wint 
tf  they  could,  then  the  remedy  is  not  gone  fkom  the  State;  but  the  right  of  its  agents  is 
suspended,  so  long  as  the  State  chooses  to  stand  by  the  voluntary  and  gratuitous  promise. 
The  surety,  then.  Is  substituted  to  aright,  not  suspended,  but  in  force,  only  awaiting  the 
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pleoaare  of  tbe  State  at  any  moment  to  withdraw  the  indulgence.  The  rlg^t  of  the  surety, 
towhlehheissabetitated,  isa  perfect  right  in  fall  force,  which  he  may  at  any  moment 
proceed  upon,  though  the  offloere  of  the  State  cannot.' 

' '  It  may  readily  be  conceded  that  the  act  in  question  was  not  passed  upon  such  a  con- 
fiidenttlon  as  would  constitute  it  a  contract,  or  Test  in  the  collector  a  right  which  would 
prevent  the  legislature  from  repealing  it.  Weare  to  presume  that  the  legislature  enacted 
this  statute  upon  the  consideration  of  the  public  good,  and  therefore  that  upon  'the  same 
oonsideration,  they  had  the  right  to  repeal  this,  just  as  they  can  any  other  act  resting  on 
the  same  consideration .  But  fkom  the  moment  of  its  passage  it  is  the  law  that  binds  and 
g  uema,  not  only  the  officers  of  the  State,  but  upon  all  the  people  and  every  department 
of  the  State,  and  it  so  continues  to  be  obligatory  untfl  the  legislature  ohooees  to  repeal  it 
It  is  true  therefore  that  the  State  retaius  tbe  right,  through  the  law-making  department 
of  the  government,  to  repeal  the  act,  and  so  far  as  the  coUectmr  is  concerned,  proceed  to 
enforce  coUection  before  the  expiration  of  the  six  months. 

**  Elut  does  it  follow,  that  because  the  legislature  retains  the  right  to  repeal  the  act, 
therefore,  while  the  act  isin  force,  the  sureties  are  substituted  to  a  perfect  right,  in  full 
force,  which  they  may  at  any  moment  proceed  upon,  though  the  officers  of  the  State  can- 
not?  What  is  the  right  to  which  the  sureties  are  substituted?  Clearly  it  is  the  right  to 
come  into  a  court  of  chancery  and  require  the  creditor  to  enforce  his  right  to  collection 
of  the  debt.  If  the  creditor  was  a  private  Individual  who  had  given  time  to  his  debtor 
without  cmuideration,  the  right  of  substitntion  could  be  readily  exercised.  But  here  the 
State  is  the  creditor,  and  through  the  law-making  department  she  has  passed  a  law  which 
disables  all  of  her  officers  and  agents,  executive,  ministerial  and  judicial,  from  enforcing 
collection  for  six  months.  But  she  has  reserved  the  right  to  repeal  that  law  at  any  time; 
therafbreitissaid,  the  right  to  enforce  collection  at  any  time  is  retained  by  the  State.  But 
the  State  can  only  enforce  cc^ection  through  its  agents,  and  their  hands  are  tied  by  a 
law  which  they  dare  not  violate.  Before  the  State  then  can  exercise  its  right  to  enforce 
ooUeotion,  the  State,  through  its  law-making  department,  must  pass  another  law  repealing 
the  existing  act.  Is  the  surety  substituted  to  this  right?  Where  is  the  tribunal  In  which 
the  right  can  be  enforced?  Where  are  the  agents  through  whom  the  right  can  be  en- 
forced? They  are  all  forbidden  by  the  existing  law  to  take  any  steps  toward  oollectiou 
from  the  debtor. 

*'  But,  again,  if  the  sureties  are  substituted  to  the  right  of  the  State  to  enforce  collection, 
then  th^  must  have  the  right  to  require  the  law-making  department  to  pass  an  act 
repealing  the  existing  law,  before  the  right  of  substitution  can  be  made  available.  Ab 
long  as  the  existing  law  stands,  the  right  of  the  State  to  enforce  collection  in  mere  abstmo- 
tion.  It  cannot  be  maintained  that  the  substitution  of  a  surety  to  an  abstract  right  like 
this  Is  the  right  of  substitution  which  the  law  secures  to  a  surety  to  idemnify  hi  in  against 


,  '*  But  this  ai^gument  overlooks  the  Important  fact,  that  whenever  the  creditor,  by  a 
binding  act,  disables  himself  from  suing  his  debtor,  ipso  facU},  the  surety  is  instantly  te- 
leased,  without  any  inquiry  as  to  the  question  of  damage.  Now  It  Is  conceded  that  the 
act  giving  time  to  the  collector  was  a  valid,  binding  law  firom  the  time  It  was  passed. 
From  that  moment  the  State  disabled  herself  from  suing,  because  she  forbade  all  of  her 
officers  and  agents  to  enforce  collection.  The  immediate  result  was,  that  the  sureties  were 
as  effectually  dischaiiged  as  if  they  had  never  signed  the  bond.  The  subsequent  repeal  of 
the  act  mi|^t  remove  the  obstacle  which  stood  in  the  way  of  the  State  suing  the  debtor, 
but  it  could  not  restore  the  right  to  sue  the  sureties  which  had  been  lost  by  the  passage 
of  the  act.  The  reason  upon  which  a  surety  is  released  when  the  individual  creditor,  for  a 
valid  consideration,  gives  time  to  his  debtor,  is  that  the  contract  stands  In  the  way  of 
his  suing.  An  act  of  the  legislature,  though  not  based  on  such  consideration  as  to  make 
it  a  contract,  has  all  the  binding  force  and  effect  of  a  contract,  until  It  is  repealed.  Thii 
only  difference  is  that  the  Individual  creditor  has  no  reserved  right  to  abrogate  his  con- 
tract. The  State  has  this  reserved  abstract  right,  but  until  this  right  Is  called  into  excr 
dse,  the  act  is  as  obligatory  on  the  parties,  and  on  all  the  officers  and  agents  of  the  States 
as  if  it  had  in  it  the  elements  of  a  contract. 

**  The  exaet  question  involved  in  this  case  was  determined  in  two  cases  In  Illinois  --  one 
of  Daviti  V.  People,  1  Qilm.  400;  the  other,  Pettple  v.  McHuUim^  2  id.  8S8.    In  both  it 
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li«ld  that  the  glTing  of  time  to  a  tax  collector  by  ao  act  oC  the  legUatore,  was  a  i 

of  his  suTBtiea.    We  concur  in  the  correotnaas  of  theie  dedaioiia,  and  holdthat  la  the 

preeent  case  the  demarrar  was  properlj  overruled.  '*   MoFabIiAVD,  J.,  dinented. 

This  deciaton  is  approved  In  Prabrie  ▼.  JekkUts^  76  N.  C,  646  as  follows:  *'  The  principle 
that  if  a  creditor  by  anjbdndinffcootiaot  gives  time  to  a  prlaolpal  debtor,  the  sureties  are 
thereby  disoharsed,  cannot  be  qnestioned.  U  applies  when  a  State  is  the  creditor  as 
well  as  when  an  indlTtdual  is.  A  State  may  by  an  act  of  the  assembly,  inoor  an  effective 
obligation  to  give  time,  although  there  was  no  consideration  for  the  act;  for  although 
it  may  be  repealed,  yet  while  it  stands,  it  binds  the  ofltoen  oC  the  State,  and  pots  It  out  of 
the  power  of  the  sureties  to  use  the  name  of  the  State  in  enforcing  the  obligationB  of  the 
principal.  These  conclusions  are  supported  by  the  Judgment  of  the  Supreme  Goort  of 
Tennessee,  in  the  case  of  Johnson  v.  Hioofter,  at  October  Term,  1074.** 

The  contrary  is  held  in  OommonweaUh  v.  Holmes,  86  Gratt.  771.  The  court  said:  *'  In 
cases  of  suretyship,  in  private  and  individual  obligations  for  the  payment  of  money,  theie 
can  rarely  arise  any  serious  diflloulty  as  to  the  nature  and  extent  of  the  surety's  llaliill^. 
But  when  as  here  his  obligation  Is  that  a  public  ofBcer  shall  disohaige  his  duties  accord- 
ing to  law,  the  delicate  and  important  question  at  once  arises,  what  is  that  law  aooordiqg 
to  which  the  officer  is  to  discharge  his  dutlesr  The  appeUee*s  counsel  Insist  and  dte  an^ 
thority  to  show,  that  it  is  the  law  existing  at  the  date  of  the  oontraot,  and  that  akme. 
No  Virginia  authority  has  been  dted  to  that  point;  and  a  Just  Interpretation  of  the  words, 
and  a  due  regard  to  the  nature  and  object  of  the  bond  and  theoflloe  would  perhaps  Justify 
us  in  holding  that  the  oondltion  of  the  bond  was  to  secure  the  due  disBhaige  by  the  officer 
of  all  such  reasonable  duties  germain  to  the  office  as  might  be  imposed  by  law  during  his 
continuance  therein;  that  the  legislature  could  not  have  intended  by  taking  bond  to  se- 
cure the  public  interest,  to  deprive  Itself  of  the  power  of  otherwise  contribating  to  the 
same  end  in  a  proper  way  without  first  obtaining  the  consent  of  the  surety.  It  would  per- 
haps not  be  unressonable  to  hold,  under  such  a  bond  as  this,  that  the  leglalaturB  had  not 
intended  to  do,  and  had  not  done  an  act  so  inoonvenient  and  indeed  so  prejudlolal  to  the 
public  interest. 

*'  But  without  deciding  that  proposition,  and  conceding,  as  a  general  rule,  that  the  law 
at  the  date  of  the  contract  is  the  law,  and  the  only  law  which  enters  into  and  forms  pari 
of  the  sureties*  contract,  the  question  sgain  arises,  what  part  of  that  lawisitwlileh  enlsn 
into  and  forms  part  of  the  sureties*  contract? 

**Fortliepurposesof  this  esse  that  question  msy  be  more  conveniently  answered  by 
showing  what  kind  of  laws  do  not  enter  into  the  sureties*  ccmtract." 

**LawB,  then,  merely  directoiy  to  the  officers  of  government,  requiring  that  settlements 
shall  be  made  at  short  and  stated  periods  *  are  provisions  of  law  created  by  the  govern- 
ment for  ita  own  security  and  protection,  and  to  regulate  the  conduct  of  its  own  officers. 
Tliey  are  merely  directory  tosuch  officers,  and  eotuMlUU  no  part  of  the  anUraet  of  ths 
surety.'  Mr.  Justice  Svost  delivering  the  opinion  of  the  Supreme  Court  In  ITnlted  SSUitie 
T.  firfcpatriefc,  9  Wheat.  tBO,  786-7. 

'*Ia  the  XJrMJtA  BUOm  v.  VatmanOX^  11  Wheat  IM,  Mr.  Justice  WA8Biira<rQir,  delivering 
the  opinion  of  the  court,  confirms  the  authority  of  the  U.  H.  v.  firftpairlcfc  ;  and  speak- 
ing of  analogous  provisions  made  in  that  ease  for  the  safety  of  the  public,  he  ssys,  p.  190^ 
*  The  pn>visions  In  both  laws  are  merely  directory  to  the  officers,  and  intended  for  the 
security  and  protection  of  government,  by  insuring  punctuality  and  rsaponsihlH^;  hut 
th€y  /orm  no  part  of  the  eontroct  wUh  the  mirety.'' 

**The  same  principle  is  reaffirmed  in  United  States  v.  iViehott,  IS  Wheat.  80B,  and 
United  States  v.  Boyd,  16  Pet.  187, 806.  In  the  last  mentioned  case  Mr.  Justice  Oatbov 
says  for  thecourt:  'The  regulations  requiring  settlements  to  be  made  by  its  officers  at 
short  periods,  are  designed  for  the  protection  of  the  government,  and  merely  directory  to 
the  offices,  and/orm  no  part  of  the  contract.  Such  is  the  settled  doctrine  of  this  csourt  ss 
bdden  in  United  States  ▼.  Kirkpatridc,  9  Wheat.  790;  United  States  v.  FasMOiidt,  11  id. 
184;  and  United  States  V.  iViehoO*  U  id.  609.' 

**The  force  of  these  principles  has  been  attempted  to  be  averted  by  the  counsel  for  the 
appellee,  by  showing  that  the  question  directly  decided  In  each  of  the  cases  Involved  laehet 
merely;  and  not  a  change  or  violation'  of  the  sureties'  contract  That  Is  true;  but  It  is 
equally  true,  that  in  order  to  reach  that  question  it  became  necessary  for  the  court  to  in* 
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^jotre  and  dedde  what  the  oomiract  of  the  miretj  really  was;  and  it  was  held  unaaimoufllj 
In  eU  the  ommb,  that  these  directory  refnlatlons  for  prompt  eettiemento  were  regulations 
for  the  protectioii  and  security  of  the  govemmeot,  and  formed  no  part  of  the  contract  of 
the  snretj.  Forming  no  part  of  that  contract,  it  foiloWs  as  a  necessaiy  consequence,  that 
Uke  any  other  act  of  a  like  nature*  the  provision  may  be  extended,  altered  or  repealed 
at  the  will  of  the  legislature,  and  without  the  assent  of  the  surety,  looking  akme 
to  the  public  interest.  And  we  think,  as  a  general  rule,  that  what  in  such  a  case 
wm  adnmoe  the  puhlle  good  will  at  the  same  time  protect  the  interest  of  the  surety. 
Indeed  the  indulgence  granted  to  the  oAcer  by  the  extension  of  time  In  this  case  is  not  a 
contract,  but  Is  an  ordinary  act  of  legislation  for  the  pubUo  good,  with  no  consideration 
for  the  extension  naoring  from  the  officer;  and  It  is  repealable  at  the  will  of  the  general 
sssembly.  Such  extension  was  held,  and  we  think  correctly,  by  the  Supreme  Court  of  Mary- 
land, In  the  case  of  the  State  v.  Corielori,  etc.,  1  Gill,  M9, 268,  not  to  operate  as  a  discharge 
to  the  mreties.  *The  law  was  not  considered  as  binding  or  obligatory  upon  the  State,  but 
alterable  by  the  leglalatura  at  their  pleasure,  whencTer  the  Interest  or  conTenlenoe  of  the 
State  might  require  It.*   And  this  we  think  is  the  law  in  the  case. 

^'Several  oases  in  the  Bngiish  courts  have  been  dted  in  seeming  conflict  with  these  Tie  ws. 
Wero  that  actually  so,  we  would  not  hesitate  to  disregard  their  authority,  however  high 
BBay  be  our  respect  fur  the  source  from  which  they  come.  But  when  carefully  CTaminfid, 
these  cases  will  be  easily  distinguished  fkvun  the  case  In  Judgment.  They  were  cases  in 
which  such  new  and  additional  duties  wero  Imposed  on  the  offloer  as  to  make  the  office 
Itself,  In  the  oplnlonof  the  court,  a  new  o.0ee,  to  which,  of  course,  the  contract  of  th« 
snroCy  did  not  extend.  This  is  merely  the  conceded  doctrine  that  you  cannot  enlarge  or 
materially  vary  the  snrety*s  contract  without  his  consent. 

**Two  eases  from  the  Supreme  Court  of  Illinois,  reported  in  1  and  %  QiUman, 
iriddh  seem  to  be  very  much  in  point*  have  also  been  relied  on  for  the  appellee.  On  these 
cases  we  will  onlyssy,  that  they  seem  to  be  In  conflict  withithe  principles  established  by  the 
Bupteme  Court  of  the  United  States  and  the  Supreme  Court  of  Maryland  in  the  cases  above 
dted;  and  we  think  the  latter  the  better  law.  and  approve  them." 

In  Analrie  v.  WmiJk^  78  N.  O.  IflO,  the  same  was  held  as  to  a  surety  on  a  sherilTs  bond, 
where  It  appeared  that  certain  conditions  on  which  the  extension  was  granted  had  not 
beeo  fnUUled;  and  on  the  pradse  point  here  In  question  the  court  remarked:  '*  If  the 
sheriff  had  brought  himself  within  the  prootoo  of  the  act  of  December  1,  Laws  of  1878-i, 
chap.  4,  by  a  compliance  wHh  the  conditions  precedent,  it  does  not  follow  that  the  surety 
opoa  his  bond  woidd  then  have  been  discharged.  A  distinction  is  made  between  private 
boods.  Individual  and  corporate,  and  pubUo  official  bonds  given  to  secure  the 
performance  of  continuous  public  duties  affecting  the  general  welfare.  The  collectioa 
of  public  taxes  must  be  conducted  under  *  the  continuous  supervtalon  and  control 
of  the  legislative  branch  of  the  government.  The  laws  affecting  the  assessment  and 
collection  of  the  pnbUc  revenues  must  be  from  time  to  time  made  more  or  less  rigorous 
in  their  enforcement,  or  otherwise  modilled  to  conform  to  the  existing  condition  of  the 
country,  the  depression  of  trade,  the  faOure  of  cropa,  the  soardty  of  money  and  other 
cauaes,  often  deHcate  and  complex,  as  affecting  the  sensitive  subject  of  taxatton.  The 
power  which  imposes  the  burden  of  taxation  is  the  sole  power  that  can  legally  indulge, 
asttlgate  or  suspend  the  assessment  and  collection  of  the  revenues.  Every  collectli« 
therefore  accepts  office  and  gives  bond,  affected  with  notice  and  subject  to  the 
I  of  this  right  of  sovereignty.  It  enten  into  and  becomes  apart  of  the  contract 
with  the  State,  and  lass  binding  upon  the  bondsmsn,  as  any  eTpresscopdtkm  of  the  bond. 
Tim  sheriff  took  the  office  and  executed  the  bond,  subject  to  the  pofivreif  the 
to  ecotrol  Its  duties,  as  the  pnbUc  good  nd^raqptfro,** 

Vou  XLy-69 
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Galdhtell  y.  Hall. 

(00]liM.S80J 

Ba4kn$ni -- in'aiuUaut -^  UabOit^  far  ktfemp. 

The  plaintiff  deposited  with  the  defendmnt,  a  merchant,  a  earn  of  money  for 
safe  keeping,  without  reward,  and  with  permiasion  to  use  it.  of  which  he 
noTer  availed  himself.  Hie  book-keeper,  hj  the  aoqaieeoence  of  both  parties, 
ooeaaionaUj  temporarily  took  small  amonnta  to  make  change.  It  was  kept 
separate,  and  was  stolen  without  defendant's  fault.  AM,  that  defendant 
not  liable. 


ACTION  to  recover  deposit  of  money.    The  opinion  spates  the 
case.    The  plaintiff  had  judgment  below. 

Taylor  Jt  Kyle  and  L.  O,  SkMdifer,  for  appellant. 
Stone  d  Cooky  for  appellee. 

Ohalicsbs,  J.  Appellee  Hall  placed,  in  the  iron  safe  of  ai^l- 
lant  Caldwell  the  sum  of  $35.  It  was  contained  in  an  open  box, 
and  to  it  and  from  it  Hall  added  and  withdrew  at  his  pleasure  ;  bo 
that  at  one  time  he  had  on  deposit  as  much  as  $700; 

The  money  was  never  mingled  with  Caldwell's  nor  was  any 
receipt  given  for  it,  nor  any  entry  of  it  made  upon  his  books. 

His  book-keeper,  who  carried  the  key  of  the  safe,  sometimes 
used  small  portions  of  it  in  making  change,  always  dropping  into 
the  box  tickets  showing  the  amounts  so  withdrawn,  and  always  re- 
placing them  within  a  few  days.  His  habit  in  this  regard  was  Imown 
to  and  acquiesced  in  by  both  the  depositor  and  the  depositary. 
Some  months  after  the  date  of  the  original  deposit  Caldwell's  sidfe 
was  robbed,  without  any  fault  or  negligence  on  his  part.  His  own 
money  was  lost  along  with  that  of  Hall  and  other  depositors. 

Caldwell  was  not  a  banker,  but  a  merchant,  and  the  deposits 
belonged  to  friends  and  customers  to  whom  he  had  not  niade  him- 
self liable.  The  day  before  the  robbery,  his  book-keeper  used 
$15  or  $20  of  Hall's  money,  which  not  having  been  replaced,  he 
paid  to  Hall  after  the  robbery. 

This  suit  is  brought  by  Hall  to  recover  the  balance  of  the  sum 
stolen.  The  right  to  recover  is  rested  upon  the  statement  testified 
to  by  Hall,  but  denied  by  Caldwell,  that  at  the  time  of  the  first 


OCTOBEB  TEfiM,  1882.  421 

Caldwell  ▼.  HaU. 


deposit^  it  was  onderstood  and  agreed  between  the  parties  that  the 
money  was  to  be  used  by  Caldwell  in  his  business,  if  he  so  desired, 
and  that  it  was  receiyed  on  this  basis.  It  is  not  claimed  that  Cald- 
well actually  then  became  the  borrower  of  the  money,  and  that  the 
relation  of  creditor  and  debtor  then  arose,  but  that  Caldwell  be- 
came a  bailee  of  the  money,  with  an  agreement  to  return  it  in 
specie,  or  to  use  it,  and  repay  it  with  other  money,  at  his  option  ; 
and  this,  it  is  insisted,  constituted  that  peculiar  species  of  bailment 
known  in  the  civil  law  as  a  mutuum. 

This  irregular  and  anomalous  character  of  bailment,  well  de- 
fined and  recognized  in  the  Roman  or  continental  law,  is  alluded  to 
rather  than  distinctly  announced  by  the  common-law  writers.  In 
our  system  of  jurisprudence  it  is  treated  as  a  sale  rather  than  a 
bailment,  and  this  seems  to  be  its  proper  aspect,  since  its  practical 
effect  must  always  be  to  operate  a  transfer  of  title  where  chattels 
are  deposited,  and  to  create  the  relation  of  lender  and  borrower 
where  money  is  involyed.  In  the  one  case  it  is  a  sale,  with  the 
right  in  the  purchaser  to  return  the  thing  delivered  or  its  equiva- 
lent in  kind,  though  not  in  specie.  In  the  other  it  is  a  deposit  of 
money  with  the  understanding  that  it  is  to  be  surrendered  on 
demand,  but  with  the  right  in  the  receiver  to  use  and  replace  it  if 
he  desires.  If  A.  delivers  to  B.  a  quantity  of  flour  or  wine  or  cotton 
with  the  agreement  that  the  latter  may  use  it  at  his  pleasure,  and 
return  its  equivalent  in  the  same  species  of  goods,  this  is  nothing 
more  or  less  than  a  purchase,  with  the  right  in  the  buyer  to  pay  in 
a  particular  manner ;  and  if  the  goods  are  neither  returned  in  specie, 
nor  paid  for  in  the  manner  contracted  for,  an  action  of  assumpsit 
may  be  maintained  for  their  money  value.  The  result  is  the  same 
where  the  thing  delivered  is  money.  It  follows  therefore  that  in 
the  common  law  the  idea  of  bailment  in  this  class  of  cases  is  lost  in 
that  of  a  purchase,  where  the  thing  deposited  is  a  chattel,  and  in 
that  of  debtor  and  creditor  where  it  is  money.  Scliouler  on  BaiL 
6,  7,  73,  75 ;  Edw.  on  Bail.  13ft-186  ;  Story  on  Bail.,  §  283. 

In  order  for  this  suit  to  be  successfully  maintained,  such  a  state 
of  facts  must  be  shown  as  will  warrant  the  idea  that  Caldwell,  when 
the  money  was  deposited,  became  at  once  the  debtor  of  the  deposi- 
tor ;  and  testing  the  case  by  Hall's  own  testimony,  it  is  evident 
that  such  was  not  the  contemplation  nor  agreement  of  the  parties. 
The  true  aspect  of  the  case,  under  the  facts  testified  to  by  him,  is 
this  ;  the  money  was  received  by  Caldwell  as  a  bailee  without  re- 
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ward,  and  was  to  be  so  held  and  accounted  for  by  him,  with  permis- 
sion howeyer  to  use  it  in  his  business,  if  at  anytime  thereafter  he 
should  elect  so  to  do.  If  he  did  use  it  he  was  to  become  at  once 
the  debtor  of  the  depositor.  If  he  did  not,  but  on  the  contrary  it 
should  continually  remain  on  deposit  at  all  times  subject  to  be 
drawn  out  by  the  depositor  wheneyer  he  chose,  and  without  consul- 
tation with  Caldwell,  the  latter  remained  a  bailee  without  hire  and 
bound  only  for  that  ordinary  care  demanded  of  persons  occupying 
that  position.  It  is  not  pretended  by  appellee  that  appellant^  at 
the  time  of  the  deposit,  borrowed  the  money^  or  in  any  way 
indicated  a  present  intention  to  appropriate  it  to  his  own  use ;  and 
the  subsequent  manner  of  dealing  with  it  by  both  parties  shows 
that  it  continued  to  be  regarded  by  both  as  the  property  of  the 
depositor.  Under  this  state  of  fiwts,  there  was  no  liability  upon 
the  depositaiy. 


TuBvn  y.  Staxb. 
(niiiM.«D 

Ob  an  indietment  of  a  husband  for  an  aManlt  andbatlorj  on  his  wifb»  she  mmj 

bo  compolled  to  taatlfjr  against  him. 

r\  ONVIOTION  of  assault  and  battery.  The  opinion  states  thocaio 

Slaek  d  LangHreei,  for  appellant. 
/•  L.  Harris,  for  State. 

OooPBR,  J.  9  The  appellant  was  indicted  for  an  assault  and  baft^ 
tery  committed  upon  the  person  of  his  wife.  On  the  trial  of  the 
cause  the  wife  was  introduced  by  the  State  as  a  witness  to  proye  the 
commission  of  the  ofFense ;  she  objected  to  deliyering  her  testimony, 
and  thereupon  the  defendant  protested  against  her  being  compelled 
to  testify,  and  excepted  to  the  action  of  the  court  in  directing  hei 
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BO  to  do.  It  ifi  conceded  by  counsel  for  the  appellant  that  the  wife 
was  a  competent  witness  ;  but  it  is  urged  that  she  is  such  only  for 
her  own  protection  against  the  husband  ;  that  she  may  waive  the 
protection  thus  afforded  her,  and  thereupon  the  State  is  precluded 
from  the  benefit  of  her  testimony. 

A  careful  examination  has  failed  to  discover  any  case  in  which 
the  point  now  presented  has  been  discussed  or  decided.  We  are 
therefore  left  to  determine  it  upon  the  general  principles  governing^ 
the  production  and  competency  of  testimony. 

If  the  proposition  be,  that  the  wife  has  only  a  privilege  of  testi- 
fying or  not,  as  she  may  elect,  it  is  clear  that  the  appellant  cannot 
assign  for  error  the  action  of  the  court  in  compelling  her  to  give 
evidence  over  her  objection,  for  if  the  action  of  the  court  be  error, 
it  is  the  privilege  of  the  witness,  and  not  the  legal  right  or  im- 
inuniir)r  of  the  defendant,  which  is  impaired.  GreenL  Ev.,  §  451 ; 
2  PhiL  Ev.  941;  Boscoe  Or.  Ev.  146 ;  B.  v.  Einglake,  11  Cox  0.  C. 
499. 

Stating  the  question  most  strongly  for  the  appellant,  it  is  this  : 
Is  the  wife  a  competent  jritness  against  t^  husband  in  a  prosecu- 
tion against  him  for  an  injury  to  her  person,  when  she  objects  to 
giving  evidence  P 

The  reasons  why  husband  and  wife  w^re  incompetent  for  or 
against  each  other  at  common  law  were  :  First,  the  unity  of  person 
and  interest  subsisting  between  them ;  and  e^bndly  the  riBgilril 
which  the  law  had  for  the  harmony  of  the  marital  relation,  to  pre- 
serve which  neither  spouse  was  permitted  to  testify  against  tb^. 
other. 

But  at  common  law  a  wife  was  competent  to  testify  against  her  hus- 
band in  a  prosecution  for  assault  and  battery  on  her.  In  such 
cases  the  husband  having  violated  the  sanctity  and  peace  of  the 
household,  it  was  deemed  more  consonant  with  the  interest  of  the 
JmbUc  that  the  wife  should  gain  protection  through  his  punish- 
ment, than  that  she  should  be  subjected  to  the  danger  of  neglect 
and  injury  inflicted  in  the  privacy  of  domestic  life,  by  the  husband, 
who  had  the  power  to  exclude  from  its  precincts  all  competent 
witnesses  of  his  offenses. 

The  exception  was  permitted  for  the  protection  of  the  wife  ;  but 
it  was  a  protection  afforded  to  her  not  purely  as  an  individual,  but  4^ 
one  of  the  public.  Punishment  is  not  inflicted  by  the  law  upon  a 
wrong-doer  to  deter  him  or  others  from  again,  wrongin;^  the  p*irtic- 
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ular  individual  injured,  bat  to  deter  him  and  others  from  again  in- 
juring any  person  whatever.  The  husband  therefore  who  assaults 
iiis  wife  commits  an  injury,  not  only  upon  her,  but  upon  society, 
of  which  they  are  members.  It  is  for  the  injury  to  the  pubUc, 
committed  upon  it  through  the  person  of  the  wife,  that  he  is  pun- 
ished. It  is  for  the  protection  of  society,  and  of  the  wife  as  a 
member  of  society,  that  she  is  made  competent  as  a  witness  against 
the  husband,  for  injuries  committed  by  him  on  her.  It  is  the  of- 
fense against  the  public  for  which  he  is  tried.  He  is  offender  of 
the  public,  and  not  the  wife  alone,  and  she  is  competent  to  testify 
as  a  witness  for  the  public,  and  not  as  a  witness  for  herself. 

And  it  is  a  competency  not  to  be  waived  by  her,  or  affected  by 
her  desires  or  fears. 

The  judgment  is  affirmed. 

JudgmmU  affiffMtL 


MlADBBS  Y.    OrAT. 
(IOllte.400.) 


A  ocmlnet  to  paj  inleiMit  at  a  spaeilled  rmte,  bat  ■Oanl  as  to  the  lato  allar 
mataritj,  drmwa  the  eonventlonal  rmte  after  matiiTlty.* 

rpHE  opinion  states  the  point. 

R.  H.  OoUaday,  for  appellants. 

ff.  A,  Bart  and  W.  P.  A  J.  B,  ffarrxHy  for  appellee. 

Gampbsll,  C.  J.  [Omitting  minor  point.]  The  question  im 
this  case  is,  whether  a  contract  to  pay  a  specified  rate  of  interest  is 
ft  contract  to  pay  at  that  rate  until  the  principal  is  paid,  or  is  it  to 
pay  the  specified  rate  until  the  maturity  of  the  debt,  and  does  the 
debt  after  maturity  bear  only  the  legal  rate  of  interest  ? 

In  ChUifnanv,  Wetier,  MS.  opinion,  book  ''I,''  557,  we  held 
that  the  jspecified  rate  of  interest  continued  as  long  as  the  debt  was 
unpaid ;  but  urged  by  counsel,   and  in  view  of  the  conflict  of 

*  To  same  effect  Shaw  w.  Rigiiy  (84  Ind.  87^,  48  Am.  Rep.  90k 


OCTOBBB  TERM,  1882,  415 


Meadera  t.  Gmy. 


opinion  and  decision  on  this  question,  we  have  examined  it  anew, 
and  are  strengthened  in  our  former  view.  We  are  satisfied  that  to 
hold  that  the  stipulated  rate  of  interest  shall  not  govern  after  the 
maturity  of  the  contract  would  be  to  disregard  the  plain  intent  and 
common  understanding  of  men  in  their  contracts,  to  pervert  the  un- 
mistakable meaning  of  their  language  and  unjustly  to  pay  defaulting 
debtors  a  premium  not  contemplated  by  them  for  their  default.  It  is 
probable  that  no  man  ever  promised  a  stipulated  rate  of  interest  who 
did  not  well  understand  that  it  was  to  be  borne  as  long  as  the  debt 
was  unpaid.  When  the  contracting  parties  stipulate  for  a  rate  of 
interest  different  from  that  prescribed  by  law,  their  agreement,  if 
not  prohibited  by  the  statute,  fixes  the  incident  of  thjB  debt  which, 
attends  it  ^JLoAg  as  it  cixists,  and  to  say  the  rate  fixed  by  statute  to 
govern  in  the  absence  of  a  conventional  rate  shall  at  any  time  super- 
sede the  rate  agreed  on,  is  to  do  violence  to  the  right  of  parties  to 
make  their  agreement  a  substitute  for  the  statutory  rate.  We  are 
aware  that  some  courts  hold  a  different  db6trine,  and  we  think  it 
quite  evident  that  hard  cases  have  made  bad  precedents  ;  but  it  is 
true,  as  declared  by  the  Supreme  Oourt  of  the  United  States  in 
CromtaellY.  Oouniy  of  Sac,  96  JJ.  S.51,  that '^  the  preponderance 
of  opinion  is  in' favor  of  thedootnne  that  the  stipulated  rate  of 
interest  attends  the  contract  until  it  is  merged  in  the  judgment. '^ 
It  may  be  confidently  affirmed  that  the  overwhelming  weight  of 
opinion  as  respects  number  and  reasoning  is  in  favor  of  the  doctrine 
that  the  stipulated'  rate  of  interest  attends  the  contract  after 
maturity  as  well  as  before. 

It  seems  to  us  that  under  our  statute  declaring,  that  ''  all  judg- 
ments and  decrees  founded  on  any  contract,  shall  bear  interest  after 
the  rate  of  the  debt  on  which  such  judgment  or  decree  was 
rendered,"  there  is  no  plausible  ground  for  the  assertion  that  the 
stipulated  rate  of  interest  ceases  at  maturity  of  the  debt.  It  would, 
be  a  aiTignUr  result  of  the  contract  that  it  should  bear  the  specified 
rate  of  interest  until  maturity,  and  then  the  statutory  rate  until 
judgment  or  decree,  and  then,  by  force  of  the  statute  just  quoted, 
the  rate  of  the  debt.  Surely,  no  such  thing  was  ever  contemplated 
by  the  law-makers  or  contracting  parties.  The  unmistakable  mean- 
ing of  our  statutes  is  that  the  rate  of  interest  prescribed  by  them 
shall  govern  in  the  absence  of  contracts  in  writing  as  authorized 
for  a  different  rate,  and  that  such  contract  shall  govern  instead  of. 
the  statutory  rate,  and  that  judgment  and  decrees  shall  bear  inter- 
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est  after  the  rate  of  the  oontract  on  which  they  are  founded.  It 
is  manifest  from  the  reasoning  of  the  judges  in  cases  holding  a 
different  doctrine  from  ours  that  under  statutes  such  as  ours  there 
would  be  no  dissent  from  our  yiew.  It  is  not  admissible  under  our 
statutes  to  vary  the  rate  after  judgment,  for  the  statute  declares 
that  judgments  and  decrees  shall  bear  the  same  rate  of  interest  as 
the  debt  or  contract  on  which  they  are  rendered.  We  refer  to  the 
following  cases  as  supporting  our  view.  Overton  y.  Bolton,  9  Heisk. 
76-^;  8.  c,  24  Am.  Bep.  367;  EtnyreY.  MeDanid,  28111.  210; 
Hubbard  v.  OaOahany  42  Conn.  524 ;  8.  c,  19  Am«  Bep.  564. 

Decree  roTersed  and  cause  remanded  for  further  proceedings  in 
aoeofdaooe  with  this  opinion. 

Xsvorsod  itndT$KUMuhd» 


TUOKXB  y«  DOVAhD. 

(I01lte.tf0.) 
EMme$ — teimUi^hpck, 
A  ■qtontJUtf  book  fo  Inoompetont  pxiniaiy 

riiijUfi  opinion  states  the  point. 

Barry  S  Boek&ii,  J.  B.  Leigh,  tirank  Johnston,  for  appellant. 
F.  A.  GrU%  and  Fred.  Beatt,  for  appellee. 

t  ■ 

Ohalxbbs,  J.  [Omitting  a  minor  point,]  There  being  in  the 
Oase  some  question  as  to  the  effect  of  paralysis  on  the  human  arm 
(the  investigation  being  calculated,  as  was  thought,  to  throw  some 
light  on  the  inquiry  whether  the  deceased,  who  was  paralyzed,  had; 
or  had  not  torn  his  own  will),  the  contestants  introduced  a  piiyBician< 
to  testify  as  an  expert  on  this  subject,  and  while  he  was  on  the 
stand  offered  in  evidence  a  copy  of  Copeland's  Medical  Dictionary, 
and  proposing  to  prove  its  high  character  in  the  medical  profession, 
offered  to  read  some  extracts  from  it  to  the  jury,  counsel  stating 
(as  the  bill  of  exception  recites)  ''that  the  extracts  referred  to 
paralysis  of  the  arm,  with  a  view  of  allowing  said  extracts  to  be. 
read  to  the  jury." 

I —  III  -  ■      -  ,  ^^— ^ 

•  SeePsopte  ▼.  Wheeler  (MCal.  581).  -14  Am.  Rpp.  'n 
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We  cannot  regard  this,  under  the  statement  of  the  bill  of  excep- 
tionfi,  as  a  proposition  that  the  expert  should  read  the  book  as 
corroborative  or  explanatory  of  his  own  testimony^  nor  as  a  request 
that  counsel  should  be  permitted  to  make  it  a  part  of  their  argu- 
ment. As  to  the  admissibility  of  a  book  of  science  for  either  of 
these  purposes  the  authorities  are  divided,  it  not  unfrequently  being 
held  to  be  a  matter  resting  in  the  sound  discretion  of  the  court. 
The  proposition  here,  as  we  understand  it,  was  to  introduce  the 
extracts  as  primary  evidence  before  the  jury,  and  viewed  in  this 
light,  it  was  clearly  inadmissible,  as  held  by  the  great  weight  of 
authority.  Extracts  from  such  a  book  could  be  no  more  than  a 
written  statement  of  the  opinion  of  the  author,  expressed  perhaps 
many  years  before,  liable  to  subsequent  change  or  modification,  not 
delivered  under  oath  or  in  the  presence  of  the  court,  with  no 
opportunity  for  cross-examination  by  the  other  side,  nor  of  explana- 
tion and  application  to  the  particular  facts  of  the  case  in  hand  by 
the  author.  However  high  therefore  may  be  the  general  character 
of  the  work,  it  lacks  every  safeguard  which  distinguishes  hearsay 
from  legal  evidence,  and  stands  therefore  upon  a  far  inferior  and 
wholly  different  footing  from  the  testimony  of  the  humblest  ex- 
pert. 

There  is  a  class  of  books  which  are  admitted  before  the  jury  as 
primary  evidence ;  but  these  are  such  as  relate  to  sciences  deemed 
exact,  or  such'as  by  long  use  in  the  practical  affairs  of  life  have 
oome  to  be  aooepted  as  standard  and  unvarying  authority  in  deter- 
mining the  action  of  those  who  used  them. 

To  the  first-class  belong  almanacs,  astronomical  calculations, 
tables  of  logarithms  and  the  like,  to  the  second,  tables  of  life 
expectations  in  matters  of  insurance.  The  following,  among  other 
authorities,  hold  the  rule  announced  by  us  as  to  the  inadmissibility 
of  the  preferred  evidence  in  this  case:  2  Beck's  Med.  Jur.  963,  ei 
seq.;  1  GreenL  Ev.,  §  440,  and  note  ;  1  Whart  Ev.,  §§  665-666  ;  ^ 
Gar.&P.  74;  1  Gray,  837;  8  id.  481;  117  Mass.  189. 

Judgnwnt  affirmed. 
VOL.ZLT  — 58 


418  MISSISSIPPI, 


BlokerataffT.  Ifarlin. 


BlOKBBSTAYF  Y.  MaBLOT 

m  MiM.fi».) 

It  is  oompetent  for  a  girl,  upon  her  nutfriige  at  fif leen,  to  gir^  her  ilep-fUher, 
who  has  sapported  her,  part  of  her  eetate,  without  her  ipuodiaa's  »"<iqi>iy?« 
or  oollnsioD,  and  for  the  gnardian,  holding  her  entire  eetate,  to  receive  that 
part  in  payment  of  a  well  Becnred  debt  which  he  has  agminat  the  8tep>lather. 


B 


ILL  to  reyiew  settlement  of  guaidian's  trust.     Tha  opinion 
states  the  case. 


Slair  A  Oliftan,  for  appellant. 

W.  L.  Claffiony  L.  Brame  and  itT.  Oayce,  for  appellee. 


Ohalkbbs,  J.  Hiss  M.  A.  Parker  intermarried  in  her  fifteenth 
year  with  B.  M.  Bickerstaff,  haying  at  the  time  in  the  hands  of  her 
guardian,  Marlin,  the  snm  of  about  $1,200.  She  expressed  to  her 
mother  and  step-father,  by  whom  she  had  been  reared  from  infancy, 
a  desire  to  make  them  a  present  of  $200,  in  recognition  of  their 
kindness  to  her,  and  in  token  of  her  affection  for  them.  The  step- 
father, who  was  very  poor,  was  indebted  in  about  the  snm  named 
to  her  guardian,  the  debt  being  evidenced  by  a  promissory  note  se- 
cured by  trusi-deed  on  his  crop  and  only  horse,  and  he  proposed 
that  his  step-daughter  should  carry  out  her  kindly  intentions  by 
paying  off  this  debt.  She  assenting,  he  mentioned  the  matter  to 
the  guardian,  who  at  first  expressed  some  doubt  whether  he  would 
be  allowed  so  to  deal  with  his  ward's  estate ;  but  having  consulted 
a  lawyer  and  been  advised  that  there  was  nothing  illegal  in  it,  noti- 
fied the  step-father  of  his  readiness  to  carry  out  the  schema  Shortly 
thereafter,  the  ward,  accompanied  by  her  husband  and  step-father, 
repaired  to  the  house  of  the  guardian,  who  at  the  request  of  the 
parties  calculated  the  amount  due  on  the  note  and  mortgage  held 
by  him,  and  having  ascertained  it,  Mrs.  Bickerstaff  and  husband 
executed  and  delivered  to  him  a  receipt,  reciting  that  they  had  re- 
ceived from  him  that  amount  of  money,  and  thereupon  the  note 
was  delivered  to  the  step-father,  and  the  mortgage  cancelled.    The 
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receipt  was  subsequently  filed  without  objection  in  the  annual  and 
final  settlements  of  the  guardian  with  the  chancery  court,  and  was 
allowed  to  him  as  a  valid  voucher.  Nearly  two  years  after  the  ap« 
proval  of  the  final  account,  of  which  both  husband  and  wife  had 
notice,  this  bill  of  review  was  exhibited,  attacking  that  settlement 
upon  several  grounds,  but  principally  on  account  of  the  allowance 
of  the  receipt. 

It  is  conclusively  shown  by  the  evidence  that  the  guardian  had 
no  connection  with  the  gift  made  by  the  ward  to  her  step-father, 
nor  with  the  manner  in  which  it  was  accomplished,  except  to  obey 
the  directions  of  the  parties  as  communicated  to  him.  It  is 
further  shown,  that  he  could  have  had  no  pecuniary  interest  in 
the  matter,  since  his  debt  was  then  abundantly  secured  by  the 
mortgage  on  the  horse  and  the  crop,  which  had  been  gathered, 
and  was  then  in  hand. 

Under  these  circumstances  there  was  nothing  illegal  or  reprehen- 
sible in  his  conduct,  and  the  receipt  constituted  a  valid  voucher 
and  acquittance  to  him.  A  female  minor  is  emancipated  by  mar- 
riage so  far  as  the  reception  of  her  estate  from  her  guardian  is  con- 
cerned, and  a  receipt  therefor,  signed  by  herself  and  husband  is  as 
valid  and  effectual  for  all  the  purposes  of  a  receipt,  as  if  she  were 
adult.  Her  guardian  cannot,  under  the  guise  of  delivering  her 
property,  enter  into  any  contract  with  her  by  which  he  shall  deliver 
any  thhig,  save  her  own  estate,  and  if  he  do  so,  any  instrument 
signed  by  her  will  be  held  good  only  so  far  as  it  evidences  a  recep- 
tion of  property,  and  void  for  all  else. 

But  in  the  case  in  hand  there  was  no  element  of  contract  between 
herself  and  guardian.  He  had  nothing  to  do  with  the  disposition 
which  she  was  to  make  of  her  property  after  it  passed  from  him  to 
her,  and  discharged  his  duty  to  her  when  he  actually  delivered  it, 
transferred  to  one  selected  by  herself  and  husband.  The  law  will 
not  concern  itself  about  the  form  in  which  the  delivery  takes  place, 
provided  it  be  a  genuine  delivery  and  the  form  is  neither  the  sug- 
gestion nor  to  the  advantage  of  the  guardian.  We  have  jealously 
scrutinized  the  record  to  see  if  we  could  discover  any  undue  inter- 
ference of  the  guardian  in  the  matter,  or  any  possible  advantage  to 
be  derived  by  him  in  its  execution,  and  we  have  failed  to  detect 
any  thing  more  than  a  willingness  on  his  part  to  accede  to  a  plan, 
with  the  origin  of  which  he  had  no  connection.  If  he  had  placed 
his  ward's  money  in  her  own  hands,  and  she  straightway,  in  his 
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presence,  had  passed  it  over  to  her  father,  the  receipt  executed 
would  certainly  have  been  yalid,  though  it  was  shown  that  he  knew 
of  her  intentions  before  he  deUvered  the  money.  So  also  if  she 
and  her  husband  had  given  to  the  step-father  an  order  for  the  money, 
and  the  latter  had  accepted  in  satiB&otion  of  the  order  his  own 
note,  it  cannot  be  doubted  that  the  order  would  have  constituted  a 
good  acquittance  to  the  guardian.  It  would  be  sticking  in  the  bark 
and  hanging  the  rights  of  parties  on  quibbles  to  deny  the  same 
effect  to  the  transaction  as  carried  out.  It  would  be  puerile  to  say 
that  if  the  money  had  been  produced  and  passed  around  beti^reen 
the  parties,  the  receipt  would  have  been  good ;  but  although  what 
was  actually  done  had  the  same  effect  in  fact,  it  cannot  have  it  in 
law.  This  would  be  establishing  a  distinction  between  law  and 
oommon  sense  which  does  not  exist.  The  test  must  be  the  practi- 
cal effect  and  good  faith  of  the  transaction,  and  not  its  outward 
form.  No  form  will  avail  if  the  substance  is  wanting,  and  the  form 
will  be  disregarded  if  the  substance  exists. 

It  was  not  improper,  under  the  facts  of  this  case,  to  allow  the 
guardian  for  the  expense  of  reducing  the  ward's  estate  to  possession 
m  addition  to  his  commissions.  The  evidence  on  the  question  of 
the  amount  of  interest  received  by  him  on  his  ward's  money  is  too 
unsatisfactory  and  conflicting  to  authorise  a  disturbanoe  of  the 
ruling  of  tho  ohanoellor  on  that  subject 


Bz  Pabte  BouBoioia. 
(ao]fin.aosj 

A  elty  eharter  grmnting  '*  f  nil  power  and  anthoritj  oyer  all  matten  of  pdliee  * 
and  to  establiah  oidinancee  for  "  the  good  government,  welfaro  and  harmony 
of  said  dty/'  doea  not  warrant  the  ponlahmont  by  the  dty  of  an  oftnae 
which  Ui  a  crime  against  the  State.* 

TJ ABBAS  OOBPXTS.    The  opimon  states  the 

*  See  Oity  of  CorvaMU  t.  OarW«,  post. 
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W.  P.  dk  J.  B.  Harri$9  for  appellant. 
Ben.  Lane  Poeeg,  contra. 

OHALKBBSy  J.  The  mayor  and  aldermen  of  the  city  of  Bay  St. 
Lonis  were  by  the  act  of  incorporation  given  ''fall  power  and  au- 
thority over  all  matters  of  police  within  said  city ;  to  make,  publish, 
and  promulgate  all  such  orders,  regulations,  ordinances,  and  by- 
laws as  they  may  deem  necessary  and  proper  for  the  good  govem- 
ment,  welfare  and  harmony  of  said  city,  not  inconsistent  with  the 
Oonstitution  and  iaws  of  the  State  of  Mississippi  and  of  the  United 
States."    Acts  1882,  pp.  359-362. 

By  virtue  of  this  authority  they  passed  two  ordinances,  providing 
for  the  punishment  by  fine  and  imprisonment  of  all  acts  which  are 
made  felonies  or  misdemeanors  by  the  laws  of  the  State  of  Missis- 
sippi, when  the  same  should  be  committed  within  the  limits  of  this 
dty.  The  mode  of  trial  was  wholly  unlike  that  provided  by  the 
general  laws  of  this  State,  and  the  punishment  differed  as  to  most 
of  the  offenses  embraced  by  these  ordinances. 

Did  the  charter  warrant  this  assumption  of  power  ? 

We  held  in  Johneon  v.  Staie,  59  Miss.  543,  that  it  was  competent 
for  the  legislature  to  delegate  to  a  municipality  the  right  to  make 
acts  which  were  punishable  by  the  State,  punishable,  also  by  the 
municipal  authorities  when  committed  within  their  corporate  limits. 
And  while  the  cases  elsewhere  are  not  harmonious,  the  doctrine  an- 
nounced by  us  is  said  by  Judge  Cooley  to  be  supported  by  **  the 
clear  weight  of  authority."  Oooley's  Const.  lim.  199,  note  4. 
Whether  this  power  to  declare  acts  criminal  by  the  general  laws  of 
the  State  punishable  also  under  town  ordinances,  and  thus  inflict 
double  punishment  for  the  same  offense  can  be  deduced  from  a 
grant  in  a  city  charter  of  authority  to  make  by-laws  and  ordinances 
for' the  welfare  and  good  government  of  the  city,  or  other  general 
words  of  similar  import,  is  a  question  upon  which  the  authorities 
are  in  hopeless  conflict.  The  various  cases  are  collected  and  grouped 
in  the  note  to  1  Dill,  on  Mun.  Corp.  (3d.  ed.),  §  368.  An  exami- 
nation of  them  leads  the  author  to  the  conclusion,  expressed  with 
some  di£Bdence,  that  this  power  of  double  punishment  for  a  single 
act  on  this  delegation  of  authority  to  a  local  municipality  to  punish 
acts  which  are  crimes  against  the  State,  by  a  mode  of  procedure 
and  degree  of  punishment  unknown  to  the  State  law,  cannot  be 
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inferred  from  a  mere  general  authority  to  legislate  for  the  good 
goTemment  of  the  municipality^  but  must  be  clearly  given,  and  if 
not  80  given  does  not  exist 

An  investigation  of  the  cases,  and  a  consideration  of  the  prmciples 
on  which  they  rest,  induce  us  to  accept  Judge  Dillon's  conclusion, 
and  this  conclusion  is  fatal  to  the  validity  of  the  ordinances  here 
in  question. 

It  is  by  no  means  clear,  from  our  attentive  perusal  of  the  charfcer 
of  Bay  St.  Louis,  that  any  criminal  power  was  intended  to  be  con- 
ferred save  such  as  was  necessary  to  insure  obedience  to  such  police 
regulations  as  might  be  from  time  to  time  ordained.  We  mean  by 
police  regulations,  in  this  connection,  such  as  have  reference  to 
health  and  cleanliness  to  streets,  wharves,  lights,  markets,  watch- 
men, and  the  like,  or  to  the  commission  of  acts  which,  though  not 
criminal  under  State  laws,  might  properly  be  made  so  when  com- 
mitted within  city  limits.  We  can  see  no  clear  expression  of 
legislative  will  that  an  observance  of  the  criminal  laws  of  the  State 
might,  within  the  city,  be  insured  by  the  double  security  of  State 
and  municipal  authority  by  making  a  violation  of  them  doubly 
punishable  as  an  offense  both  against  the  peace  and  dignity  of  the 
State  and  against  the  quiet  and  good  order  of  the  city.  While  it 
might  be  eminently  wise  and  proper  so  to  do,  it  does  not  clearly 
appear  that  it  has  been  done. 

The  offense  committed  by  the  relator  in  this  case  was  that  of 
being  drunk  in  a  public  place,  which  is  criminal  and  punishable 
under  the  State  law.  For  it  he  had  been  punished  by  the  justice 
of  the  peace  of  the  beat  in  which  the  city  is  included.  We  fail  to 
discover  any  authority  in  the  charter  for  punishing  it  again  as  an 
offense  against  the  city. 

The  judgment  of  the  ohaDoellor,  discharging  the  relator,  is 

affirmed. 

JudgmmU  aeoordinglf. 
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(60  MtM.  819.) 

Hmkeeper —  fphen  retaHan  of  gusit  tum%> 

k  goflst  at  an  Inn  paid  liia  tyill  and  had  hia  name  etrleken  from  the  register. 
In  the  morning,  porposely  to  relieye  himself  of  his  liabilitj  as  gnest  daring 
a  short  absenoe,  intending  to  return  at  night.  He  left  liis  Talise  in  his 
room  with  a  friend,  and  dnrlng  his  ahsenoe  it  was  stolen.  MM^  that  the 
innkeeper  was  not  liable.    {,8u  note  beiaw,) 

THE  head-note  states  the  facts.     The  defendant  had  jndgment 
below. 

Z.  Brame,  for  appellant. 
/•  B,  Harris,  for  appellees. 

Caicpbell,  G.  J.  The  relation  of  gaest  and  innkeeper  was  inten- 
tionally ended  by  the  act  of  the  gaest,  who  paid  his  bill  and  had  his 
name  stricken  from  the  register  of  gaests^  for  the  purpose  of  free- 
ing hi^nself  from  liability  as  a  gaest^  and  he  could  not  thereafter, 
and  while  he  was  not  a  gaest,  claim  the  rights  of  one  as  to  the  bag-^ 
gage  he  left  behind  him.  The  expectation  thereafter  to  become  a 
gaest  did  not  continue  the  relation  terminated  at  his  instance 
and  for  his  advantage  by  settling  his  account  for  entertainment* 
An  innkeeper  is  chargeable  as  such  ^car^je  of  tbe^profit  derivable 
from  entertaining.'  The  right  to  charge  is  the  criterion  of  the  inn- 
IsBepei^B  liability.  When  the  liability  of  the  guest  to  be  charged  as 
such  ceases,  his  claim  on  the  innkeeper  as  such  expires,  subject 
only  to  thei  right  to  hold  him  responsible  for  the  baggage  of  the 
gaeet  for  such  time  as  may  be  reasonable  to  effect  a  removal,  to  be 
detefuiiiied  by  Cfrcnmstances. 

'^j^n'tiid  fsi^ts  of  this  case  the  respective  rights  which  spring 
from  the  relation  of  innkeeper  and  guest  did  not  exist,  for  one 
cannot  escape  the  just  burdens  of  a  particular  relation,  and  at  the 
same  time  daim  the  advantages  incident  to  it. 

Judgment  affirmed. 


Hon  ST  no  RaroBna.— In  Strauti  ▼.  County  HoUk  aind  Wine  Cfo.,  49  L.  T.  £ep.  (N 
8.)  001,  the  foUowliig  opinioos  were  glTen,  the  plaintiff  having  been  nonsoited: 

TiOfd  PoLBBiDai,  J.   This  rule  niiut  be  dtsdiiarged.    The  teets,  aooordlnic  to  mj  Tiew  o( 
Ihem,  ere,  that  the  plaintiff  stopped  at  CarUile  station,  and  having  the  Intention  of  r^ 
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maloing  the  ni^t  al  the  dflfendaoti*  hotel,  gsva  hlslnggace  to  tlie  hotel  poiter  to  teke  to 
the  hotel  When  he  entted  at  the  hotel  he  reoelYed  a  telegram,  whloh  oeoied  him  to 
oheufCe  his  miod.  HegaTenpthetntendonof  helngagi4eetattheholelfortheiilKfat,tNit 
he  wanted  some  refrashment.  He  aooordin^  went  to  the  ooffee-room,  but  was  told  he 
would  be  better  able  to  get  what  he  wanted  tt  be  went  to  the  rsCreshmeat  room,  which  is 
IMLit  of  the  railway  station  and  not  the  hotel,  though  oonneoted  therewith  by  a  covered 
way.  The  plaintiff  went  thera,  and  told  the  porter  to  put  his  beggage  in  the  lock-up 
room.  Someportionofhk  luggage  was  abstracted  and  part  returned  to  him  in  a  damaged 
condition.  Now  in  order  that  the  plaintiff  may  reoorer,  there  must  be  some  evidence  that  at 
the  time  of  the  loss  he  was  such  a  guest  as  to  make  the  innkeeper  liable.  I  can  see  no  grouAd 
for  saying,  thatin  any  sense  of  the  word,  he  was  a  guest.  The  cases  do  not  help  Mr.  Am- 
broee.  Bennett  ▼.  JfsBor  (vbi  flip.),  is  quite  distlngnishaWe  It  signifies  not  how  long 
the  relationship  exists,  so  long  as  sudi  relaljionship  actually  does  exist.  The  case  of  Beg, 
▼.  Rymer  (u2K  eup.)^  Is  sgainst  Mr.  Ambrose.  Tliere  the  place  in  question  was  an  ordlnaiy 
bar,  part  of  a  hotel,  and  the  prosecutor  went  there  for  the  purpose  of  refiesliinwnt^  and 
not  for  the  purpose  of  becoming  a  guest.  These  two  cases  seem  to  be  against  him. 
Then,  in  the  case  of  Jelly  ▼.  CUrk  (Oro.  Jac  188,  dted  In  Bacon's  Abr.  Inns,  ch.  6),  the 
distinction  Is  drawn  between  a  person  leaving  Us  luggage  at  an  inn  and  going  away  for 
two  days,  when  he  is  not  considered  a  guest,  and  his  returning  the  same  night.  We  do 
not  lay  down  that  there  can  be  no  action  in  this  case.  If|the  deftedantswere  baOeei, 
and  hare  Adled  in  their  duty  as  such  bailees,  they  may  be  liable;1  but  here  they  are 
as  innkeepers. 

Mathbw,  J.  I  am  of  the  same  opinion.  Mr.  Ambrose  was  pressed  as  to  wbsn  the 
tract  to  establish  the  relation  of  landlord  and  guest  arose.  The  luggage  was  Intrusted  to 
the  hotel  porter  on  the  assumption  that  the  plaintiff  intended  tobeoooieaguestatths 
hotel.  The  plaintiff  had  not  in  fact  made  up  his  mind.  On  receiving  a  telegram  he  de- 
cided otherwise,  and  told  the  porter  to  put  his  luggage  in  the  look-up  room.  This  is  the 
same,  to  my  mind,  as  if  the  plaintiff  had  said  when  he  got  out  of  the  train  at  Carlisle  that 
he  had  not  made  up  his  mind  about  staying  at  the  hotel,  but  if  he  did  not  stay,  would  tlis 
porter  mind  putting  his  luggage  in  thaloolE-ap  room  for  him?  I  sse  no  evidSBOS  that  ths 
plafaitlff  was  a  gustt. 


BOAMD  OF  SUPEBYISOBS  Y.   OOWAV. 

CBO  Mss.  m.) 

ChMUimkmiai  km — art  impoting  jMo/tim^  feu  im  mwhtn. 

An  act  of  the  logialature  Impoaing  on  a  oonnty  the  pa/mant  of 
•arricefl  rendered  to  priTate  individnala,  in  a  saooeegfal  prooeediaf  to  le- 
dnoe  the  tax  levy,  ia  onconatitational. 

fllHE  head-note  stateB  the  point. 

/.  A  Morris  and  M.  MankaU,  for  appeUaai. 
W.  It.  8p€ar$  and  H.  0.  McGdbe^  for  appellees. 
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Gampbbll,  G.  J.  This  case  inyolTes  the  yalidity  of  an  '^  Act  for 
the  relief  of  Messrs.  Cowan  &  McGabe,  attorneys  at  law,  of  Vicks- 
borg,  Mississippi/'  approved  January  30,  1882.     Acts  1882,  p.  740. 

The  power  of  the  legislature  to  deal  with  counties  is  great,  but 
is  not  without  limits,  and  while  it  is  difficult  to  assign  definite 
boundaries,  it  may  be  confidently  affirmed  that  this  act  crosses  them, 
for  it  assumes  to  create  and  impose  on  the  county  a  liability  for 
serrices  not  rendered  to  it,  but  to  priyate  individuals  in  a  contest 
in  which  they  were  in  antagonism  to  the  county  as  a  political  en- 
tity, and  in  which  the  official  representatives  of  the  county  were 
their  adversaries. 

Oounties  may  be  compelled  to  discharge  obligations  resting  on 
them,  but  it  is  not  allowable  to  assume  what  does  not  exist,  and 
compel  payment  of  a  demand  which  has  no  foundation  as  a  claim 
on  the  county,  and  no  connection  with  the  functions  and  purposes 
of  county  administration.  This  act  necessitates  taxation,  for  the 
county  has  nothing  except  what  is  raised  in  that  way.  It  is  not  a 
legitimate  exercise  of  legislative  power  to  impose  the  burden  of  tax- 
ation on  a  couDty  to  pay  what  it  does  not  owe  in  any  just  sense. 
A.  cannot  be  required  to  contribute  of  his  means  to  B.,  for  services 
rendered  to  private  individuals,  and  a  legislative  declaration  that 
such  services  constitute  a  just  demand  against  a  county  is  not  con- 
clusive, but  must  be  finally  passed  on  by  the  courts,  for  this 
is  in  its  nature  a  judicial  question.  Taxation  for  any  other 
than  a  public  purpose  is  unauthorized.  To  declare  the  existence  of 
an  obligation  which  is  without  any  just  foundation,  and  decree 
its  payment  by  taxation  is  despotic.  There  may  be  no  power  to 
arrest  the  misappropriation  of  public  money  by  the  legislature,  but 
it  is  nevertheless  true  that  the  application  of  such  money  to  any 
other  than  the  legitimate  purposes  of  government  is  unjustifiable, 
whether  it  is  controllable  or  not.  The  apprehension  that  improper 
use  will  be  made  of  money  raised  by  taxation  will  not  authorize 
interference  by  the  courts  with  its  collection ;  but  if  an  act  should 
be  passed  imposing  a  tax  on  all  the  property  in  the  State  to  pay 
an  individual  for  a  contest  he  had  made  with  the  State,  it  cannot 
be  doubted  that  it  would  be  the  duty  of  the  courts  to  arrest  the 
coUection  of  such  tax  as  being  foreign  to  the  nature  and  purpose  of 
government.  The  legislature  is  not  the  depository  of  the  rights  of 
property  of  the  citizen  who  holds  by  the  higher  tenure  of  the  Oon- 
fltitution,  with  the  judiciary  it  creates  as  its  guardian. 
VOL.XLV  — 54. 
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It  is  far  lees  dangerous  to  recognize  the  right  of  the  legislature  to 
impose  burdens  that  are  unlawful  on  the  whole  State  than  to  permit 
an  infringement  of  the  rights  of  subdivisions  of  the  State.  The 
interest  of  all  affords  some  safeguard  against  an  improper  use  of 
power ;  but  when  by  the  power  of  the  whole  it  is  proposed  to 
fasten  burdens  on  a  sub-diyision»  the  hazard  of  injustice  is  increased. 
What  concerns  all  may  secure  such  attention  as  to  protect  against 
abuse,  but  particular  localities  are  liable  to  suffer  at  the  hand  of 
careless  or  indifferent  majorities.  The  danger  is  that  the  represen- 
tatiyes  of  counties  not  proposed  to  be  affected  by  a  measure  may 
not  feel  a  just  interest  in  what  affects  only  other  localities,  and  the 
apprehension  that  their  counties,  in  their  turn,  may  be  made  the 
victims  of  like  impositions  is  often  found  to  be  a  too  feeble  incen- 
tive to  active  resistance  to  the  wrongs  proposed  to  be  done  to  others. 
The  disposition  to  believe  that  the  evil  which  befalls  others  will  not 
come  upon  us  renders  us  comparatively  careless  as  to  the  inflictions 
on  others  not  immediately  concerning  us.  A  local  measure  is  more 
likely  to  escape  discussion  and  observation  in  the  legislature  than 
one  of  general  operation.  The  greater  danger  therefore  lies  in 
local  impositions,  and  the  necessity  for  the  exercise  of  the  scrutiny 
of  the  courts  to  prevent  wrong  by  legislation  is  the  more  pressing  in 
case  of  subdivisions  of  the  State  than  with  respect  to  the  State. 
The  practice  in  legislative  bodies,  to  a  considerable  extent,  is  to 
leave  the  measures  proposed  to  affect  only  particular  localities,  and 
involving  no  general  burdens,  to  the  representatives  of  the  oonstitu- 
encies  to  be  affected,  and  what  they  approve  is  apt  to  pass  without 
objection. 

The  foregoing  view  is  the  result  of  careful  examination  and  con- 
sideration of  the  authorities.  In  all  the  books  we  have  not  found  a 
decision  or  a  dictum  to  sustain  this  act  of  the  legislature.  If  the 
right  of  the  legislature  to  compel  payment  of  a  moral  claim  is  con- 
ceded, such  concession  will  not  support  this  act,  for  m  our  view  no 
sort  of  obligation  exists  upon  the  county  of  Warren  to  pay  for  ser- 
vices rendered  against  the  county  as  a  political  organism.  ''  The 
laborer  is  worthy  of  his  hire,"  but  to  be  paid  by  his  employer. 

Judgment  reversed,  and  judgment  final  here  in  favor  of  the 
appellant. 

Judament  rwermd. 
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Faibchild  t.  Niw  Oslbaks  akd  Nobth  Eabtjbbv  Bailbojlo 

ookpaistt. 

(IOWm»  tSL) 

(hrparaHim — iehen  not  UaUefcr  tretpaa  of  $0r94Mi$. 

Laborars  In  the  emploj  of  a  telephone  oompanj,  in  erecting  the  line«  eat  trees 
not  on  the  right  of  waj,  in  disobedience  of  the  companj's  oiden.  AM, 
that  the  companj  was  not  liable. 

Dial  dt  Wither^HHm,  for  appellant. 
J,  FT.  F9we%  for  appellee. 

CooPBBy  J.  The  appellee  was  engaged  in  the  erection  of  a  tele- 
phone line  along  its  right  of  way^  the  work  being  under  the  saper- 
Tision  of  its  agent,  Thompson,  who  was  charged  with  the  duty  of 
procuring  the  necessary  poles,  which  he  was  directed  by  the  superin- 
tendent to  get  from  the  appellee's  right  of  way.  The  laborers 
employed  negligently  or  willfully  cut  certain  trees  from  the  land  of 
the  appellant,  which  were  used  as  poles  for  the  telephone  line,  and 
this  suit  is  brought  to  recoTer  the  statutory  penalty  for  such  cutting. 
The  testimony  is  conflicting  as  to  the  instructions  given  by  Thomp- 
son to  the  laborers  in  reference  to  the  locality  from  which  the  poles 
were  to  be  obtained,  he  testifying  that  he  explicitly  instructed  them 
to  confine  themselves  to  the  right  of  way,  which  was  clearly  defined, 
while  it  was  testified  by  a  witness  for  the  plaintiff  that  his  instruc- 
tions were  to  get  them  from  the  right  of  way  if  they  were  to  be  had 
there,  and  if  not,  to  obtain  them  from  the  adjacent  land.  We  must 
assume  that  the  judge  below,  by  whom  the  case  was  tried,  a  jury 
being  waived,  believed  the  witness  Thompson. 

It  however  said  by  the  appellant  that  as  a  corporation  can  only 
act  by  and  through  its  agents,  it  must  be  held  that  the  corporation 
was  itself  present  through  its  agents,  the  laborers,  and  if  it  was  so 
present  then  the  negligence  or  willfulness  of  the  laborers  was  the 
negligence  or  willfulness  of  the  defendant.  The  principle  invoked 
would  be  applicable  if  the  injury  had  been  caused  by  the  negligence 
of  Thompson,  the  agent  of  the  corporation,  who  was  charged  with 
the  performance  of  the  work  of  constructing  the  line  ;  but  the 
mere  laborers  who  were  under  his  control  and  direction  did  not 
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occupy  the  attitude  of  agents  of  the  company  within  the  rule  in- 
yoked  . 

These  laborers  were  the  mere  sentient  took  of  the  company, 
authorized  by  the  character  of  their  employment  to  exercise  no  dis- 
cretion or  judgment  as  the  representatives  of  the  corporation,  but 
were  simply  charged  with  performance  of  the  physical  labor  neces- 
sary to  the  execution  of  the  instructions  of  their  superior. 

The  judgment  is  affirmed* 

Judgm&ni  affirmetL 


OhioagO)  St.  Louis  ajstd  Niw  Oblbaks  Bailboad  OoMPurr 

y.  Mobs. 

(SDIOm.  lOOB.) 
Oarritr — eontraeijbr  eaornnpHtm — hurdm^tfproqf. 

When  goods  in  traneportatlon  by  a  oommon  earner  under  a  eoniraei  limitlDf 
his  liability  as  insurer  are  lost,  he  most  show,  to  avoid  liability,  that  the 
loss  resnlted  from  an  excepted  cause,  and  that  he  was  not  gnilty  of  a^U- 
genoe. 

ACTION  against  carrier  for  loss  of  goods.     The  shipping-receipt 
excepted  liability  for  loss  by  fire.    The  plaintiff  had  judg- 
ment below. 

FT.  P,  dk  J.  B.  ffarri8f  for  appellant. 
(hlhaun  d  Cfreen,  for  appellees. 

GooPBB,  J.  The  question  whether  a  common  carrier  may,  by 
special  contract,  secure  exemption  from  his  common-law  liability  as 
insurer  of  goods  where  the  loss  or  injury  results  from  his  own  neg- 
ligence, has  been  differently  answered  by  the  courts  of  the  different 
States.  Those  of  New  York,  following  the  English  decisions,  hold 
that  he  may  contract  for  immunity  even  as  against  the  gross  negli- 
gence of  himself  or  servants.  Smith  y.  0.  R.  Oo.,M  N.  T.  222; 
.Ifagnin  v.  Dinsmare,  56  id.  168;  Mynard  y.  R.  Co.,  7  Hun,  399. 

In  some  of  the  States  a  distinction  is  drawn  between  gross  negli- 
gence, as  to  which  protection  by  contract  is  not  allowed,  and  slight 
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or  ordinary  negligence^  from  the  effects  of  which  immunity  may  be 
gained  by  agreement.  Hutchinson  on  Oar.,  §  260,  and  authorities 
there  cited* 

In  this  State  it  is  settled  that  a  contract  by  which  a  common  car- 
rier stipulates  for  exemption  from  liability  for  losses  occurring  from 
his  own  negligence  of  any  grade  is  against  public  policy  and  void. 
WhiUsides  y.  Thurlkia,12  Smed.  &  M.  599;  South.  Ex.  Co.  y.  Moore, 
39  Miss.  822 ;  Mobile,  etc.,  R.O0.  y.  Weiner,  49  id.  725 ;  R.  Co.  y. 
Fahr,  58  id.  911. 

[Omitting  a  minor  consideration.] 

The  court,  on  application  of  the  plaintiff,  also  instructed  the  jury 
that  it  deyolyed  on  the  defendant  to  proye  not  only  that  the  loss 
occurred  by  the  excepted  cause  under  the  special  contract,  but  also 
that  such  loss  by  such  was  without  negligence  on  the  part  of  defend- 
ant or  its  employees.  This  is  also  assigned  for  error.  Where  goodit 
are  receiyed  for  transportation  by  a  common  carrier,  under  a  special 
contract  by  which  his  common-law  liability  as  insurer  is  limited,  it  is 
held  by  a  number  of  courts  (in  fact  by  a  majority  of  them),  that 
the  carrier,  haying  proyed  the  loss  to  haye  occurred  by  reason  of 
the  excepted  cause,  it  then  deyolyes  upon  the  shipper  to  establish 
the  negligence  of  the  carrier,  failing  in  which  he  cannot  recoyer. 
Such  is  the  rule  in  the  courts  of  the  United  States,  of  PennsyU 
yania,  of  New  York,  Louisiana,  Missouri,  and  probably  of  othei 
States.  Clark  y.  Bamwall,  12  How.  279;  Traneportaiion  Co.  y. 
Dotoner,  11  WalL  129;  Patterson  y.  Clyde,  67  Penn.  St.  500;  CoUon 
y.  Railroad,  id.  211,  Lanib  y.  Railroad,  46  N.  T.  271;  s.  c,  7  Am. 
Bep.  327;  Cochran  y.  Dinsmore,  49  N.  T.  249;  Steers  y.  Steamship 
Co.,  57  id.  1;  s.  o.,  15  Am.  Bep.  458;  Read  y.  Railroad  Co.,  60  Mo. 
199;  ^V.  0.  Ins.  Co.  y.  Railroad  Co.,  20  La.  Ann.  302  ;  24  id.  100. 

On  the  other  hand  it  is  said  by  Mr.  Greenleaf,  and  it  is  held  in  a 
number  of  the  States,  that  under  such  contracts  the  burden  is  upon 
the  oarrier  to  show  not  only  the  loss  by  the  excepted  cause,  but  also 
that  he  himself  was  free  from  fault.  2  GreenL  Ey.,  §  219;  Smnd- 
br  y.  HiUiard,  2  Bich.  286;  BaJeer  y.  Brinson,  id.  201;  Orahani 
y.  Davis,  4  Ohio  St  362;  United  Stateff  Express  Co.  y.  Blaehman, 
28  id.  144;  Berry  y.  Coopor,  28  Ga.  543;  Steele  y.  Townsmd,  37 
Ala.  247.  Orey  y.  Mobile  Co.,  55  id.  387;  Brown  y.  Adams  Express 
Co.,  15  W.  Va.  812. 

And  such  would  seem  to  be  the  rule  in  Oonneoticut  and  Illinois. 
Harper  y.  Railroad  Co.,  37  Conn.  272;  Dunspeth  y.  Wade,  3  HL 
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285.  The  doctrine  that  the  burden  of  proof  under  such  cireum- 
«tance8  is  upon  the  plaintiff  to  establish  negligence  first  found  ex- 
pression in  the  courts  of  the  United  States  in  the  case  of  Clarke  t. 
BamwMy  which  was  decided  by  a  divided  court  The  rule  there 
announced  has  however  been  uniformly  adhered  to  by  the  courts  of 
the  United  States  and  has  been  adopted  by  those  of  many  of  the 
States. 

When  first  announced  it  was  apparently  based  upon  the  propo- 
sition that  by  the  contract  the  carrier  ceased  to  be  a  common  cai^ 
rier  and  became  a  simple  bailee  for  hire.  In  Lamb  v.  Railroad  Co^ 
46  N.  Y.  271;  8.  c,  7  Am.  Rep,  327,  Gbovbr,  J.,  in  delivering 
the  opinion  of  the  majority  of  the  courts  said:  *'  The  defendant  was 
exonerated  from  all  liability  as  carrier  for  a  loss  by  the  destruction 
of  the  cotton  by  fire.  Believed  of  this  responsibility  it  was  liable 
only,  in  case  it  was  destroyed,  as  bailee  for  hire.''  In  York  Go,  v. 
Central  Railroad,  3  Wall.  107,  Mr.  Justice  Field  said:  ''By  the 
special  agreement  the  carrier  became  in  reference  to  the  particular 
transaction  an  ordinary  bailee  and  private  carrier  for  hire."  But 
an  ordinary  bailee  or  private  carrier  may,  by  special  contract^ 
regulate  the  degree  of  diligence  which  shall  be  required  of  him.  The 
next  step  therefore  taken  by  common  carriers  was  in  the  direction  of 
contracting  against  their  negligence  or  misfeasance  as  a  private  carrier 
might  do.  That  they  might  do  this  necessarily  and  logically  followed 
from  the  principles  announced.  But  the  courts  took  alarm  when  they 
contemplated  the  results,  and  denied  that  a  conmion  carrier  could  by 
contract  exempt  himself  from  losses  occurring  from  his  own  n^li- 
gence.  To  do  this  it  was  necessary  to  decide  that  by  such 
contract  a  common  carrier  could  not  divest  himself  of  his  char- 
acter as  such  and  become  an  ordinary  bailee  or  private  carrier  for 
hire.  In  Railroad  Company  v.  Lockwoody  the  point  was  presented, 
and  the  court  in  deciding  the  case  said  :  *'  It  is  argued  that  a  com- 
mon carrier,  by  entering  into  a  special  contract  with  a  party  for 
carrying  his  goods  or  person  on  modified  terms,  drops  his  character 
and  becomes  an  ordinary  bailee  for  hire,  and  therefore  may  make 
any  contract  he  pleases.  That  is,  he  may  make  any  contract  what- 
ever, because  he  is  a  bailee,  and  he  is  an  ordinary  bailee  because  he 
has  made  the  contract.  We  are  unable  to  see  the  soundness  of  this 
reasoning.  It  seems  to  us  more  accurate  to  say  that  common  car- 
riers are  such  by  reason  of  their  occupation,  not  by  virtue  of  the 
Tosponsibilitio^  under  which  they  rest.    *    *     *     The  theory  occa- 
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sionally  annoaaced,  that  a  special  contract  as  to  tho  terms  and  re- 
sponsibilities of  a  common  carrier  changes  the  nature  of  the  em- 
ployment, is  calculated  to  mislead.  The  responsibilities  of  a  com- 
mon carrier  may  be  rednced  to  those  of  any  ordinary  bailee  for  hire, 
whilst  the  nature  of  his  business  renders  him  a  common  carrier 
stilL  ''  In  support  of  this  principle  the  court  relies  on  the  case  of 
Davis  y.  Orahofn,  2  Ohio  St.  ;  Oraham  y.  Davis  di  Co.,  4  id. ; 
SwifuBsTY.  Hittiard,  2  Rich. ;  Baker  y.  Brinson,  9  id.  and  Steel 
y.  Ibwnssndf  37  Ala.  hereinbefore  cited,  in  each  of  which  cases  it 
was  distinctly  decided  that  a  common  carrier  did  not,  by  reason  of 
a  special  contract,  lose  his  character  as  such,  and  because  he  did  not, 
that  the  burden  remained  on  him  of  showing  in  case  of  loss,  not 
only  that  the  loss  occurred  by  reason  of  the  excepted  cause,  but 
also  that  it  happened  without  any  fault  on  his  part.  As  was  said  in 
these  caseS;  the  law  which  forbids  a  common  carrier  to  contract  for 
immunity  against  loss  arising  from  his  own  negligence,  practi- 
cally inserts,  as  if  written  in  the  contract  after  each  stipulation  for 
exemption,  the  words,  ^'  Proyided  such  loss  occurs  without  any  neg- 
ligence of  the  carrier  or  his  agents."  Any  loss  therefore  which  oc- 
curs in  any  other  manner  than  by  the  excepted  cause  and  without 
the  fault  of  the  carrier,  is  not  within  the  terms  of  the  contract. 
It  is  a  familiar  rule,  both  of  pleading  and  eyidence,  that  a  half  de- 
fense is  no  defense,  and  this  it  would  seem  would  cast  upon  the 
common  carrier  the  necessity  to  pletid,  and  to  sustain  by  proof  all 
the  facts  necessary  to  his  exoneration.  If  on  the  contrary  the  rule 
announced  by  the  Supreme  Court  of  the  United  States  is  to  goyem, 
and  if  as  was  said  in  Railroad  Company  y.  Lockwood,  the  common 
carrier  does  not,  by  reason  of  the  special  contract,  become  a  mere 
bailee  or  priyate  carrier,  as  it  was  said  in  Fork  y.  Railroad  Com- 
pany that  he  did,  then  the  question  arises,  what  degree  of  negligence 
is  the  shipper  required  to  show  ?  If  the  ''  responsibility  "  of  the 
carrier  is  only  that  of  a  bailee  or  priyate  carrier  for  hire,  it  would^ 
it  seems,  be  necessary  for  the  shipper  to  show  such  negligence  or 
want  of  care  as  would  render  liable  a  bailee  or  priyate  carrier  for 
hire  ;  while  on  the  other  hand,  if  the  ''  nature  of  his  employment '' 
(that  of  a  common  carrier)  is  the  test  of  diligence  and  care  required 
of  him,  then  it  would  seem  that  the  plaintiff  should  recoyer  upon 
proof  of  an  absence  of  that  care  and  diligence  which  is  required  of 
a  common  carrier.  In  escaping  from  one  diflSculty  we  would  thus 
encounter  another  equally  perplexing.     To  us  it  also  seems  thai 
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public  policy  forbids  the  further  relaxation  of  the  principles  of  the 
common  law  governing  common  carriers.  It  is  no  uncommon  thing 
in  this  age  to  see  under  one  management  a  line  of  railroads  extend- 
ing from  the  lakes  of  the  north  to  the  gulf  of  Mexico,  or  from  the 
Atlantic  to  the  Pacific  ocean.  To  hold  that  a  shipper  in  New  Toric 
or  Chicago  shall  be  required  to  establish  the  negligence  of  the  car- 
rier  by  proof  of  the  circumstances  of  a  fire  in  California  or  New 
Orleans,  would  in  a  great  number  of  cases  result  in  a  yerdict  for 
the  carrier,  even  though  there  was  in  fact  negligence.  In  a  large 
majority  of  cases  the  facts  rest  exclusively  in  the  knowledge  of  the 
employees,  whose  names  and  places  of  residence  are  unknown  to 
the  shipper.  In  many  cases  the  witnesses  are  the  employees  whose 
ii6gligence  has  caused  the  loss,  and  if  known  to  the  shipper  it  may 
be  dangerous  for  him  to  rest  his  case  upon  their  testimony,  since 
the  natural  impulses  of  mankind  would  sway  them  in  narrating  the 
circumstances  to  palliate  their  fault  by  stating  the  occurrence  in 
the  most  favorable  light  to  themselves.  AU  the  authorities  hold 
that  it  devolves  upon  the  carrier  to  show  the  loss  to  have  occurred 
by  the  excepted  cause.  In  doing  this  it  will  add  but  litUe  to  his 
burden  to  show  all  the  attending  circumstances,  and  that  the  burden 
rests  upon  him  to  do  so  and  disprove  his  own  negligence  we  think 
arises  from  the  terms  of  the  contract,  from  the  character  of  his 
occupation,  and  from  that  rule  governing  the  production  of  evi- 
dence which  requires  the  facts  to  be  proved  by  that  party  in  whose 
knowledge  they  peculiarly  lie. 
The  judgment  is  alBrmed. 
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(17  N«fT.  87.) 

A  ti«f<dHag  mwebaat,  who  h—  subjected  himMlf  to  a  penalty  for  MDIng  goods 
wUhovt  a  UeeBfe,  may  itUl  leeoTer  their  priee,  the  sale  not  being  ezproMlj 
piohibited  by  the  statate. 

ACTION  for  price  of  goods.    Tht)  opixiion  states  the  Oise.    The 
defendant  had  judgment  below. 

TVenffior  Ocffiriy  for  appellant 

James  D.  Tbrreymm,  for  respondent. 

Hawlbt^  J.  The  only  question  to  be  determined  in  this  ease  is 
whether  or  not  a  travelling  merchant,  who  has  sold  goods,  wares 
and  merchandise  without  haying  procured  the  license  required  by 
section  67  of  the  Beyenue  Act,  can  maintain  an  action  to  recover 
their  value. 

Vol.  XLV  — 66 
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This  section  provides  that:  ''Every  travelling  merchant  *  ^  • 
selling  or  offering  to  sell  any  goods  *  *  *  shall  pay  for  sach 
license  t25  per  month,  *  *  *  ^^^^  j^  jg  thereby  made  the  duty 
of  *  *  *  all  peace  officers  to  demand  the  license  of  any  such 
*  *  *  drammer  or  other  person  -named  herein,  and  if  snch  per- 
son  be  fonnd  not  to  have  a  license  as  required  by  law,  the  person  so 
offering  any  goods,  wares  or  merchandise  for  sale  shall  be  guilty  of 
a  misdemeaoor,  and  on  conviction  shall  be  fined  in  any  sum  not 
less  than'fiifty  nor  more  than  $500/*    Stat.  1S77-79.  : 

This  section  does  not  prohibit  the  sale  of  goods  by  any  person 
who  has  failed  to  procure  the  license,  but  it  imposes  a  penalty 
against  every  one  who  sells  or  offers  for  sale  any  goods,  wares  and 
merchandise  without  having  the  license  so  to  do. 

The  penalty  only  attaches  to  the  person  who  violates  the  provis- 
ions of  the  law.  It  does  not  affect  the  contract  for  the  sale  of  the 
goods.  The  fine  is  imposed  not  for  selling  the  goods,  but  for  the 
failure  to  procure  the  license. 

Numerous  authorities  are  cited  by  respondents  counsel,  which 
announce  the  general  doctrine  **  that  a  penalty  implies  a  prohibi- 
tion, though  there  be  no  prohibitory  words  in  the  statute,  and  that 
an  agreement  in  violieition  of  the  statute  prohibiting  or  enjoining  an 
act  absolutely  or  only  under  a  penalty  cannot  be  enforced.  ** 

This  principle  is  applied  in  all  cases  where  the  subject  matter  of 
the  contract  is  forbidden  by  thestatute  {Bracket f  v.  Hoyt,  29  N.  H. 
264 ;  Williams  v.  Tappan,  23  id.  391 ;  Butt  v.  ffarragan,  17  B. 
ifonr.  852;  FerdonY  Chinningfiam^  20  How.  Pr.  154  ;  Best  y.  Ban- 
der,  29  id.  492  ;  Sfoards  v.  Owen^  43  id.  176),  or  is  in  violation  of  a 
statute  for  the  protection  of  the  public  against  imposition  or  fraud 
{Woods  Y,  Armstrong^  64:  Ala.  154;  s.  c,  25  Am.  Bep.  671; 
BensleyY.  Bignoldy  5  Bam.  &  Ad.  335  ;  D*AllexY.  Jones,  37  Eng. 
Law&  Eq,  475),  or  for  the  protection  of  the  public  health  or  morals 
{Oriffifh  V.  WeUSy  3  Denio,  226),  or  where  the  contract  is  against 
public  policy. 

The  case  under  consideration  is  clearly  distinguishable  from  the 
cases  cited  by  respondent's  counsel.  They  have  no  special  applica- 
tion to  the  facts  of  this  case. 

Section  67  of  the  revenue  act  of  this  State  was  not  enacted  for 
the  purpose  of  prohibiting  or  regulating  the  business  of  selling 
goods,  wares  and  merchandise. 

We  agree  with  the  court  in  Best  v.  Bander,  sufMra,   that  if  the 
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gtatnte  made  the  contract  iUegal  it  would  make  no  difference 
whether  the  license  was  imposed  for  revenae  purposes  or  not. , 
Story  Cent,  §768. 

Although  the  court  in  £e$t  y.  Bander  questioned  the  correct- 
ness of  the  distinction  stated  in  Bell  y.  Quinn^  2  Sandf.  146,  and  in, 
Onfflth  y.  WeUSf  aupray  it  neyertheless  based  its  decision  upon  the 
ground  that  the  statute  contained  ^'a  direct  prohibition  against ^ 
selling  as  a  peddler  without  a  license  ;  "  and  that  '^  irrespectiye.  of , 
the  penalty  a  peddler  is  *  *  *  prohibited  from  selling  hiS; 
goods  or  commodities  without  a  license.  "     . 

Broksok,  0.  J.y   in  deliyering  the  opinion  of  the  court  in 
Griffilh  X.  Wells,  supra,  said:     ''When  a  license  to  carry  on  a; 
particular  trade  is  required  for  the,  sole  purpose  of  raising  reyenue, . 
and  the  statute  only  inflicts  a  penalty  by  way  of  securing  payment, 
of  the  license  money,  it  may  be  that  a  sale  without  a  license  would 
be  yalid.     *.    *    *    But  if  the  statute  looks  beyond  .the  qiiestion  of 
reyenue,  and  has  in  yiew  the  protection  of  the  public  health  andj 
morals,  or  the  preyention  of  frauds  by  the  seller,  then  though  there 
be  nothing  but  a  penalty,  a  contract  which  infringes  the  statute 
cannot  be  supported. " 

The  distinction  in  the  application  of  the  principles  relied  upoo^  i 
by  respondent  is  stated  in  clear,  plain  and  explicit  terms  by  the  3u-^ 
preme  Court  of  Iowa  in  Dillon  x.  Allen  :  ''  The  distinction  betwe^.^ 
the  cases  may  be  made  plain  by  a  little  further  consideration.  In  the 
case  before  iis  the  statute  forbids  the  use  of  threshing  machines, 
wanting  in  certain  contriyances  for  the  protection  of  those  employed... 
about  them.    The  contract  in  this  case  was  for  the  use  of  such  a , 
machine,  and  was  performed  by  such  use.     The  yery  act  performed 
u^der  the  contract  was  forlndden  by  the  statute,  and  the  parties, 
thereto  were  inpari  delido.    In  the  other  cases     *      *      *    .  the 
statute  proyides  that  any  person  who  shall  sell  a  town  lot  before  the 
plat  is  recorded,  shall  be  subject  to  a  prescribed  penalty.      The, 
statute  does  not  forbid  selling  the  lot  before  the  plfit  is  recorded, ., 
but  fixes  a  penalty  against  the  owner  of  the  land  plotted  for  failing 
to  record  the  plat.     The  sale  is  not  unlawful ;  the  carpus  deiido. 
prescribed  in  the  statute  is  the  omission  to  record  the  plat«      The 
purchaser  was  guilty  of  no  yiolatipn  of  law ,;  the  contract  was  not 
forbidden.    It  is  therefore  yalid.  "  46  Iowa,  302. 

It  IS  apparent,  upon  an  examination  of  the  reyenue  act,  that  the . 
l^islature  did  not  intend  to  prohibit  the  sale  of  goods  by  a  trayelling; 
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merchant  without  a  licenfie,  or  to  make  such  sales  illegal.  This  was 
not  the  object,  intent  or  purpose  of  the  law. 

A  license  is  required  and  a  penalty  imposed  upon  local  merchants 
and  persons  engaged  in  other  business  in  the  same  manner  as  upon 
the  trayelling  merchants. 

The  legislature  intended  by  section  67,  as  well  as  by  other  sections, 
to  raise  money  for  reyenue  purposes — ^to  compel  travelling  merchants, 
as  well  as  local  merchants,  to  contribute  to  the  rerenue  of  the  State 
for  carrying  on  and  conducting  their  business  within  the  State. 

''The  purpose,"  as  was  said  by  the  court  in  Aiken  Y.Blasdel, 
''  was  not  to  diminish,  restrain,  control  or  regulate  business.  The 
transaction  of  all  kinds  of  business  was  just  as  legal  after  the  pas- 
sage of  the  law  as  before.  The  law  is  strictly  a  revenue,  law,  the 
sole  object  being  to  get  money  into  the  treasury,  and  that  is  acconi- 
plished  by  requiring  all  persons  that  engage  in  certain  kinds  of 
business  to  contribute  a  certain  amount  towards  paying  the  liabili- 
ties of  the  goyernment.  Its  object  is  to  raise  money,  and  not  to 
.  regulate  the  business  of  the  country.  If  a  man  engages  in  the  kind 
of  business  referred  to,  he  is  engaged  in  a  legal  business,  whether 
he  has  a  license  or  not  If  he  has  no  license  he  has  no  legal  right 
to  do  it,  and  subjects  himself  to  the  penalty.  The  law,  we  think, 
was  intended  to  operate  upon  the  person,  and  not  upon  the  busi- 
ness. If  the  object  of  the  law  had  been  to  prohibit  certain  kinds 
of  business,  or  to  regulate  it  with  a  yiew  to  its  effect  upon  public 
morals  or  public  security,  by  limiting  it  in  its  extent,  or  the  place 
where  it  is  to  be  carried  on,  or  the  persons  who  shall  conduct  it,  or 
otherwise,  in  all  such  cases  the  law  operates  upon  the  business  as 
well  as  the  person;  reyenue  mainly  in  such  cases  is  not  the  object — 
it  is  only  incidental,  or  the  means  by  which  the  law  regulates  and 
controls  the  business.  The  act  in  question  imposes  no  restrictions 
upon  the  business;  all  are  at  liberty  to  engage  therein  where  and 
when  and  to  any  extent  they  choose,  upon  paying  for  the  license.'* 
41  Vt.  666. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  maintain  this 
action  for  the  yalue  of  the  goods,  wares  and  merchandise  sold  and 
deliyered  to  the  defendant,  notwithstanding  the  fact  that  at  the 
time  of  the  sale  he  had  not  procured  the  license  required  by  section 
67  of  the  reyenue  act.  DrexUr  y.  Tyrrell,  15  Ney.  136-37;  Lind- 
setf  y.  Rutherford,  17  B.  Monr.245;  Hittv.  Smith,  SCorris  (Iowa),  76; 
Smith  y.  Mawhood,  14  M.  &  W.  452;  Johneon  y.  Hudson,  11  East 
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180;  Brown  y.  Duncan^  10  B.  &  0.  98;  WUh&rett  y.  Janes,  3  Barn. 
A  Ad.  222;  Armsirong  v.  Toler,  11  Wheat.  260;  Story  Gont, 
§  759,  etc. 

The  court  erred  in  declaring  the  contract  for  the  sale  of  the  goods 
illegal,  and  it  also  erred  in  dissolving  the  attachment. 

The  judgment  of  the  District  Court  is  reversed  and  the  caus^ 
manded  for  a  new  trial 

JudjftHtnt  fW6f96tL 


Pktbbsov  ▼.  Bbowv. 

aTNcT.lTi.) 

9¥miid-~J¥aiudtikni  grant  Mmmii  poHiM. 

Ob«  who  ezeeatoi  a  deed  to  def  raad  erediton  is  estopped  as  to  his  giaatoo.* 

EJECTMENT.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  helow. 

IL  M.  Beattff,  for  appellant. 
Wren  d  Cheney ^  for  respondent. 

Hawlst,  J.  This  is  an  action  of  ejectment  to  recover  the  poa- 
aession  of  a  town  lot,  with  the  rents  and  profits  and  damages  for 
the  detention. 

The  defendant  filed  an  answer,  alleging  that  he  voluntarily  exe- 
cuted and  delivered  the  deed,  upon  which  plaintiff  relies,  without 
consideration,  and  for  the  sole  purpose  of  hindering,  delaying  and 
defrauding  his  creditors,  and  that  plaintiff  accepted  the  deed  with 
full  knowledge  of  the  facts,  and  agreed,  upon  demand  and  without 
consideration,  to  reconvey  the  property  to  defendant.  It  is  further 
alleged  that  defendant  did  not  surrender  the  possession,  and  that 
plaintiff  has  never  been  in  the  possession  thereof. 

A  demurrer  was  interposed  to  this  answer,  and  sustained  by  the 
court,  upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  defense  to  this  action. 

Did  the  court  err  in  sustaining  the  demurrer?  This  is  the  only 
question  which  the  record  presents. 

*8eme  effect*  BuOi  r.  Boifan  (6&  Oe.  880>,  38  Am.  Rep.  786. 
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Appellant  argues  that  the  allegations  in  his  answer,  relating  to 
tlie  fraudulent  purpose  of  the  deed  and  the  mutual  fraud  of  the 
parties,  constitute  a  valid  defense. 

^  He  does  not  deny  the  correctness  of  the  decisions  of  this  ooort  in 
Allison  Y.  Hagan,  12  Ney.  38,  and  MeOauiland  y.  Ralston,  id.  195; 
a.  c  28  Am.  Rep.  781,  "^here  many  of  the  principles  applicable  to 
this  case  were  elaborately  discussed.  He  concedes  the  doctrine  that 
a  4^ed.  executed  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing creditors  is  an  executed  contract ;  that  it  is  valid  and  binding 
as  between  the  parties,  and  that  the  courts  will  not  lend  their  aid 
to  set  it  aside,  and  contends  that  by  parity  of  reasoning  **  the  same 
law  which  precludes  appeUant  in  that,  must  prevent  respondent 
from  enforcing  his  apparent  right  to  the  possession  of  the  land 
under  the  deed,  or  the  collection  of  rents  or  damages."  He  is  will- 
ing that  both  parties  may  remain  just  where  ttaey  are  found.  Re- 
^ndent  may  keep  his  deed,  but  appellant  wants  to  retain  possession 
of  the  property.  He  desires  to  be  let  alone,  and  claims  that  the 
oourts  pught  not  to  interfere  because  the  respondent  colltided  with 
him  to  defraud  his  creditors,  and  that  inasmuch  as  respondent  has 
never  obtained  possession  of  the  property,  the  courts  ought  not  to 
aid  him  in  receiving  a  reward  for  his  own  iniquity.  This  sounds 
very  well,  and  at  first  blush  might  seem  to  Ji>e  possessed  of  some 
merit.  But  upon  examination  of  the  authorities,  and  a  considera- 
tion of  the  reason,  ai^d  policy  of  the  laTv,  it  is  evident  that  the  posi- 
.tion  for  which  appellant  contenda  cannot  be  sustained.  The  rule 
is  well  settled  that  **  whatever  the  parties  to  an  action  have  executed 
for  fraudulent  or  illegal  purposes,  the  law  refuses  to  lend  its  aid  to 
either  party  to  disturb."  Bump  Fraud.  Oonv.  449;  McOauslanfi 
Y.  Ralston^  12  Nev.  206 ;  s.  o.,  28  Am.  Rep.  781,  and  authoritiea 
tl^ere  cited. 

•  Where  a  deed  has  been  executed  and  delivered  for  such  a  pur- 
pose, the  grantor  will  not  be  heard  to  avoid  his  deed.  ^'It  is  a 
mistake  to  suppose  that  the  parties  being  in  pari  delicto,  the  court 
will  refuse  the  remedy  demanded  by  the  plaintiff."  The  deed,  as 
between  the  plaintiff  and  defendant,  is  perfectly  good.  ''The  de- 
fendant, by  a  stem  but  a  proper  policy  of  the  law,  is  excluded  from 
the  proof  which  would  show  the  fraud.  He  is  in  this  respect,  the 
actor ;  his  fraud  silences  and  estops  him  from  averring  against  his 
deed."    Broughton  v.  Braughton,  4  Rich.  497. 

The  reason  and  policy  of  the  law,  in  this  respect^  is  well  stated 


JULY  TEBM;  1882.  ^ 


Petenon  ▼.  Browo. 


bj  Justice  Gbebn  inSiark^s  Ex.  v.  Liitkpage,  4  Band.  372.  ''It  is 
a  general  rale  that  Vtn  pari  delicto  potior  est  conditio  defendetitie.^ 
*  *  *  But  this  rale  operates  only  in  cases  where  the  refosal  of 
the  courts  to  aid  either  party  frustrates  the  object  of  the  transac- 
tion, and  takes  away  the  temptation  to  engage  in  contracts  contra 
bonos  mores,  or  violating  the  policy  of  the  laws.  If  it  be  necessary, 
in  order  to  discountenance  such  transactions,  to  enforce  such  a  con- 
tract at  law,  or  to  relieve  against  it  in  equity,  it  will  be  done,  though 
both  parties  are  in  pari  delicto.  The  party  is  not  allowed  to  allege 
his  own  turpitude  in  such  cases,  when  defendant  at  law,  •  ^i  * 
whenever  the  refusal  to  execute  the  contract  at  law  ^i  *  ^i 
would  give  effect  to  the  original  purpose,  and  encourage  the  parties 
engaging  in  such  transactions/'  *  *  *  ^<  The  contract  is  en- 
forced or  avoided,  both  in  law  and  in  equity,  as  may  best  answer 
the  purpose  of  discouraging  the  fraud,  or  contract  against  the  policy 
of  the  law  ;  and  it  is  for  this  purpose,  and  not  because  the  defend- 
ant is,  in  such  cases,  strictly  entitled  on  his  own  account  to  be  dis- 
charged from  his  contract,  that  m  j^art  cfehc^o  «  «  «  .  H  fQl^ 
which,  in  general,  discourages  vicious  contracts,  but  which  is  not 
enforced  when  it  would  counteract  this  policy  of  the  law."  Oushwn 
V.  Oushwa,  4  Md.  52. 

In  this  case  it  must  be  apparent  to  every  layman,  as  well  as  law- 
yer, that  if  we  would  allow  the  defendant  to  plead  the  mutual 
fraud  of  the  parties  in  order  to  enable  him  to  avoid  the  consequences 
of  his  deed  by  being  allowed  to  remain  in  the  possession  of  the 
property,  without  the  payment  of  rents  or  damages,  he  would  vir- 
tually reap  the  reward  of  his  own  iniquity  when  he  was  the  real 
actor  in  the  fraud,  and  the  effect  would  be  to  encourage  others  in 
violating  the  law,  with  a  hope  to  profit  by  defrauding  their  credi- 
tors, and  no  chance  to  lose,  even  if  their  grantee  should  attempt  to* 
take  advantage  of  his  position,  and  thereby  to  promote,  instead  of 
to  discourage,  contracts  of  like  character  ;  whereas  by  denying  him 
the  relief  he  seeks,  the  effect  would  be,  what  the  law  intends  it 
should  be,  to  make  the  way  of  the  transgressor  so  difficult  and  dan- 
gerous as  to  at  least  discourage,  if  not  entirely  prevent  him  and 
others  from  engaging  m  such  fraudulent  transactions.  Let  the 
grantor  know  that  if  he  does  execute  and  deliver  a  deed  of  his  prop- 
erty for  such  a  fraudulent  purpose,  and  thereby  is  enabled  to  escape 
the  legal  rights  of  his  creditors,  he  is  liable  to  get  caught  in 
his  own  trap,  and  lose  his  property,  by  the  act  of  his  fraudn]e3nt 
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grantee^  and  the  result  will  certainly  have  a  tendency  to  diBCoaragie 
him  from  again  attempting  to  make  such  diapoeition  of  hia  prop- 
erty,  and  deter  other  fraudulently  disposed  persons  from  engaging 
in  such  transactions.  Being  dishonest  themselyes,  they  would 
naturally  suspect  the  honesty  of  their  grantee,  and  hence  would  be 
as  likely  to  take  their  chances  with  their  creditors  as  to  make  an 
effort  to  find  a  man  whom  they  could  trust  to  accept  the  position  of 
a  fraudulent  grantee. 

**  The  principle  that  a  ooUusiye  contract  binds  the  parties  to  it  is 
a  principle  which  commends  itself  no  less  to  the  moralist  than  to 
the  jurist,  for  no  dictate  of  duty  calls  on  a  judge  to  extricate  a  rogue 
from  his  own  toils.  On  any  other  principle,  a  knaye  might  gain, 
but  could  not  lose  by  a  dishonest  expedient^  and  inducements  could 
be  furnished  to  unfair  dealing,  if  the  courts  w«re  to  repair  the  acci- 
dents of  an  unsuccessful  trick.  It  is  therefore  in  accordance  with 
a  wise  and  liberal  policy,  which  requires  the  consequences  of  a 
fraudulent  experiment  to  be  made  as  disastrous  as  possible,  that  a 
fraudulent  grantee  is  allowed  to  retain  the  property,  not  for  any 
merit  of  his  own,  but  for  the  demerit  of  his  confederate.''  Bump 
Fraud.  Oony.  442. 

The  case  of  Murphy  y.  JBub$ri,  16  Penn.  St.  57,  is  directly  in 
point.  In  discussing  the  question  relied  upon  by  appellant,  the 
court,  among  other  things,  said:  *^  The  defendant  howeyer  insists 
that  it  is  the  plaintiff  who  claims  through  the  medium  of  a  fraud; 
that  he  inyokes  the  aid  of  the  court  to  turn  the  defendant  out  of 
possession  of  the  premises.  But  this  is  a  mistaken  yiew  of  the 
situation  of  the  purties.  It  would  not  hold  a  moment  had  we  a 
court  of  chancery.  *  *  *  In  the  case  in  hand,  the  defense  is 
not  a  legal,  but  an  equitable  defense,  the  defendant  alleging  that 
although  the  deed  purports  to  be  an  absolute  deed  in  fee  simple, 
yet  it  was  intended  in  trust  for  the  grantor  and  others.  It  is  not 
the  plaintiff  that  asks  the  aid  of  the  court,  but  the  defendant  The 
plaintiff's  title  is  good.  At  law,  the  defendant  has  no  defense  what- 
eyer.  Were  the  case  in  equity,  *  *  *  by  which  mode  only 
would  the  defendant  be  entitled  to  retain  the  possession,  the  chan- 
cellor would  refuse  relief  when  it  appeared  that  defendant,  who 
asked  the  aid  of  the  court,  had  been  guilty  of  a  fraud  in  attempting 
to  screen  his  property  from  the  just  claims  of  creditors.  The  chan- 
cellor would  refuse  to  interfere.  He  would  leaye  the  party  to  his 
remedy  at  law,  where  the  plaintiff  would  he  entitled  to  recoyer  on 
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the  well-settled  principle,  that  although  the  deed  was  yoid  as  to 
creditors,  yet  the  title  is  valid  as  between  the  parties.  l%e  defend- 
ant thinks  that  being  in  possession  differs  this  from  the  cases  ruled; 
but  this  is  not  so,  as  is  shown  in  the  cases  cited,  and  on  principle. 
If  it  were,  it  would  nullify  the  rule.  All  that  would  be  necessary 
would  be  for  the  fraudulent  grantor  either  to  retiain  the  possession 
himself  or  to  give  the  possession  to  his  children  or  other  benefioi^ 
aries  named  in  the  parol  or  written  trust.  The  rule  is  founded  in 
policy.  The  reason  is  extracted  from  one  of  the  cases  cited,  which 
is  correctly  given  by  the  judge.  Courts  of  justice  do  not  sit  to  ex* 
tricate  a  rogue  from  his  toils.  To  enable  a  party  to  show  a  secret 
trust  in  the  face  of  an  absolute  deed,  the  purpose  must  have  been 
an  honest  one,  else,  by  secret  fraudulent  device,  a  dishonest  man 
would  be  sure  never  tp  lose^  and  he  has  the  chance  of  gaining.  He 
may  accomplish  his  fraudulent  design,  and  then  he  is  sure  to  get 
back  his  property,  or  what  is  the  same  thing,  keep  it  for  his  family. 
This  would  be  affording  encouragement  to  such  frauds.  On  the 
contrary,  it  is  the  policy  of  common  sense  and  common  law  to  en- 
viron a  person  with  all  possible  perils,  and  to  make  it  appear  that 
honesty  is  the  best  policy. " 

The  averments  in  the  answer  setting  up  the  fraud  do  not  consti- 
tnte  any  defense. 

It  is  however  argued  by  appellant,  that  aside  from  the  question 
of  fraud,  the  answer  stated  a  good  defense,  and  that  the  demurrer, 
if  sustained  at  aU,  '' should  have  been  so  only  as  to  that  portion  of 
the  answer  which  sets  up  the  question  of  mutual  fraud."  This 
position  is  equally  untenable.  The  only  defense  raised  by  the  ans- 
wer relates  to  the  question  of  fraud.  If  that  issue  fails,  the  others 
ML 

The  answer  denies  that  plaintiff  is  the  owner  of  or  entitled  to 
the  possession  of  the  property ;  denies  that  defendant  ''  in  any 
manner  withheld  or  withholds  the  same  or  any  part  thereof,  from 
plaintiff,  except  as  the  true  and  actual  owner  thereof,  and  as  here- 
inafter set  forth  and  stated,"  and  then  ''  for  other  and  further 
answer  and  matter  of  defense  "  the  facts  relating  to  the  mutual 
fraud  of  the  parties  are  specifically  stated.  These  facts  constitute 
but  one  transaction  and  are  indivisible. 

The  judgment  of  the  District  Oourt  is  affirmed. 

Judgment  affirmed. 
Vol.  XLV  — 66 
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TooHiKi  ▼.  Ktlb. 

OaU  —  d§tif90r}f — change  of  ptmrnrnhn, 

lUliag  debUmi  deli¥«red  to  a  heaTy  creditor  a  bill  of  nde  of  ISXXN)  bvahAls  of 

(  chATOOftl  in  pits  on  the  vandor^B  land.    The  vendew  a  fow  days  mfterward 

,  jont  a  pezBon  who  marked  the  pita  with  their  name.    ThiB  penMm  remained 

in  charge  of  the  pits  a  few  daje,  and  after  him,  a  neighbor  was  requeeted 

to  look  after  the  pita*  and  visited  them  every  day.    HM,  a  valid  change  of 

possession  as  against  other  creditors.* 

< 

ACTION  to  recover  personal  property.     The  opinion  ststes  the 
oaae.  The  plaintiflF  had  judgment,  bat  a  new  trial  was  granted. 

P,  W.  Cole,  for  appellant. 

■ 

JB.  if.  BetUly,  for  respondent. 

... 

Belknap,  J.  This  is  a  contest  between  the  creditors  of  Batto, 
l^icolo  &  Go.  for  ft  quantity  of  charcoal.  The  plainti&  claim 
ownership  under  a  bill  of  sale  executed  Noyember  3,  1879.  The 
4ei!endaut  justified  his.  taking  under  a  writ  of  attachment  against 
the  debtors  as  their  property,  or  subject  as  theirs  to  the  writ  on  the 
first  day  of  December,  1879.  Plaintifb  recovered  judgment ;  a  new 
trial  was  granted,  and  from  this  order  plaintiffs  hare  appealed. 

In  the  determination  of  appeal  each  point  relied  upon  by 
itespondent,  upon  his  motion  for  a  new  trial,  must  be  considered; 
If  any  one  of  them  is  good,  the  order  of  the  District  Court  should 
be  affirmed ;  if  on  the  contrary,  the  record  does  not  disclose  suf- 
ficient ground  for  disturbing  the  judgment,  the  order  made  by  the 
court  should  be  set  aside. 

The  assignment  of  errors  will  be  considered  seriaiim  : 
'  First  —  It  is  claimed  that  the  evidence  is  insufficient  to  justify 
ttie  verdict,  because  such  a  change  of  possession  did  not  accompany 
the  sale  of  the  property  as  is  contemplated  by  the  statute  of  frauds. 

The  facts  are  as  follows  :  The  firm  Batto,  Nicolo  &  Co.  were 
in  failing  circumstances..  They  were  indebted  to  the  plaintiffs  in 
a  considerable  sum  of  money,  and  in  settlement  of  the  account 

•  See  HmXI  v.  i^igt^MxrVh,  (48  Oonn.  9M),  40  Am    Rep.  187. 
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Iranafenred  to  them  twelve  thousand  bnshels  of  charcoal,  the  prop- 
erty in  controversy. 

.  At' the  time  of  the  execution  of  the  bill  of  sale  the  charcoal  wag 
in  the  pits  in  which  it  had  been  burned  upon  the  land  of  the  vendors. 
No  attempt  was  made  to  remoye  it.  A  few  days  after  the  sale,  and 
about  twenty-fiye  days  prior  to  the  time  when  the  attachment  was 
laid,  plaintiffs  sent  a  person  to  the  coal  pits  and  caused  them  to  be 
seyerally  marked  with  their  name.  This  person  remained  in  charge 
of  the  property  for  about  a  fortnight,  when  he  left,  and  another, 
who  lived  upon  an  adjoining  ranch,  was  requested  to  look  after  it. 
This  latter  person  made  occasional  yisits  each  day  to  the  coal  pits. 
Nothing  further  was  done  by  the  plaintiffs  down  to  the  time  of  the 
levy  by  the  defendant. 

In  sales  of  personal  property  the  statute  requires  that  it  must  be 
taken  into  the  actual  possession  of  the  vendee  in  order  to  be  operat- 
ive against  the  creditors  of  the  yendor.  1  Gomp.  L.  292.  This 
requirement  of  the  statute  is  based  upon  the  principle  that  per- 
mitting the  former  owner  to  remain  in  the  apparent  ownership  of 
the  property  may  be  the  means  of  giying  him  a  false  credit.  There 
is  no  difficulty  in  the  application  of  the  statute  to  sales  of  personid 
property  capable  of  actual  delivery,  as  for  instance,  in  the  case  of 
the  sale  of  a  few  bushels  of  charcoal,  but  the  aj^lication  of  the 
statute  to  sales  of  cumbrous  property,  such  as  twelve  thousand 
bushels  of  charcoal,  has  be6n  fruitful  of  litigation.  What  win 
amount  to  a  change  of  possession  sufficient  to  satisfy  the  require- 
Inents  of  the  statute  in  one  case  will  fall  short  of  its  demands  in 
another.  Each  case  must  be  decided  with  the  relation  to  the 
character  and  situation  of  the  property  at  the  time  of  the  sale. 

^  What  acts  will  amount  to  an  immediate  delivery  and  an  actual 
and  continued  change  of  possession  of  personal  property  of  a  cum- 
brous and  ponderous  nature,  such  as  a  kiln  of  bricks,'^  said  the 
Supreme  Court  of  Galifomia,  in  Woods  y.  Bugbey,  29  Cal.  472,, 
'^must  depend  in  a  great  degree  upon  the  circumstances  of  the 
particular  case,  but  care  should  be  taken  in  such  cases  to  keep  in 
view  the  object  of  the  statute,  and  toi  exact  nothing  less  than  a 
substantial  observance  of  its  salutary  provisions.  In  no  case  that 
we  are  aware  of  has  the  Supreme  Court  of  this  State  laid  down  a 
rule  requiring  less  than  that  the  purchaser  must  haye  that  possession 
which  places  him  in  the  relation  to  the  property  which  owners 
usually  are  to  the  like  kind  of  property.     In  Lay  v.  Neuille,  the 


444  NBVADA, 

Tognini  V.  Kyle. 


isowrty  in  reference  to  the  subject  say  :  '  It  was  intended  that  the 
Tendee  should  immediately  take  and  continuously  hold  the  posaes^ 
sion  of  the  goods  purchased,  in  the  manner,  and  accompanied  with 
such  plain  and  unmistakable  acts  of  possession,  control  and  owner- 
ship, as  a  prudent  bo7ia  fide  purchaser  would  do,  in  the  exercise  of 
his  rights  over  the  property,  so  that  all  persons  might  have  notice 
that  he  owned  and  had  possession  of  the  property.'" 

A  review  of  a  few  of  the  decided  cases,  m  which  the  nature  and 
bulk  of  the  property  precluded  an  actuid  delivery,  will  show  the 
change  of  possession  which  courts  have  held  to  be  suflScient 

In  Oartionght  v.  PJimnix,  7  Cal.  281,  the  plaintiff  purchased  a 
quantity  of  flour  standing  in  a  separate  pile  in  a  warehouse.  The 
vendor,  pointing  to  the  pile,  said  to  the  agent  of  the  plaintiff, 
^  There  is  the  flour. "  The  agent  placed  the  number  ''  800  "  —  the 
estimated  number  of  sacks —  on  one  of  them.  The  flour  remained 
in  this  condition  until  attached. 

The  court  declared  that  all  was  done  which  under  the  circum- 
atances  was  necessary  to  pass  the  property.  *'  It  was  not  necessary 
for  the  vendee  to  remove  the  property  from  the  house  where  it 
was  at  the  time  of  the  purchase  to  bring  himself  within  the 
statute." 

The  same  construction  was  given  to  the  statute  in  the  case  of 
Ohaffin  V.  D(mby  14  Oal.  384.  In  that  case  the  debtor,  to  secure 
debts  due  for  mowing,  etc.,  mortgaged  certain  hay  lying  in  swaths, 
cocks  and  windrows  in  the  fields  in  which  it  was  grown.  The 
plaintiffs  continued  to  gather  and  stack  the  hay  upon  the  land 
belonging  to  the  debtor.  Some  eight  days  after  the  execution  of 
the  mortgage  the  hay  was  levied  upon  as  the  property  of  the  debtor. 
The  court  said  :  ^*  The  hay  was  not  yet  in  a  condition  for  removal, 
but  scattered  over  a  large  area — some  one  hundred  and  fifty  acres 
— necessarily  requiring  time  to  gather  it  up  and  stack  it  for  the 
purpose  of  preserving  and  getting  it  into  a  condition  for  use.  If  an 
actual  immediate  delivery  were  construed  to  mean  a  removal  im- 
mediately from  tl^e  premises,  the  requirement  of  the  statute  in  such 
cases  would  be  impossible  of  performance.  But  if  such  removal  be 
necessary  at  all  —  the  vendees  being  in  possession  of  the  fields  — 
the  court  erred  in  assuming,  as  matter  of  law,  that  a  delay  of  eight 
days  was  too  long  to  enable  the  plaintiffs  to  gather  up  and  remove 
the  hay  from  the  fields  of  Buckelew.  But  we  do  not  decide  that 
this  removal,  under  the  circumstances  of  this  case,  was  necessary 
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for  the  yeflting  of  title  in  the  plaintifF  as  against  the  creditors  of 
Bnckelew.'* 

In  Pennsylvania  it  was  held  that  a  large  quantity  of  lumber  left 
in  the  saw  mill  yard  in  which  it  was  purchased,  but  conspicuously 
marked  with  the  name  of  the  purchaser,  who  was  pi*eYented  by  the 
condition  of  the  roads  from  removing  it  without  incurring  unusual 
and  unreasonable  expense,  was  not  subject  to  levy  for  the  debt  of 
the  vendor.  Haynes  v.  HuntUher^  26  Penn.  8t  58.  In  Chiue  v. 
Ralstofi,  30  id.  539,  the  property  was  of  the  same  nature,  the 
delivery  made  in  the  same  manner,  and  the  decision  to  the  same 
effect 

In  the  case  of  the  sale  of  the  furniture  of  a  large  hotel,  where  the 
furniture  could  not  be  removed  without  great  deterioration  and 
expense,  and  was  mainly  valuable  for  the  purposes  of  a  hotel  and 
at  the  place  where  it  was  situated,  it  was  held  suflScient  for  the 
vendee  to  assume  the  direction  and  control  of  the  property  in  an 
open  and  notorious  manner.  MeKiUnn  v.  Martin^  64  Penn.  St. 
352;  8.  a,  3  Am.  Bep.  588. 

In  AJhn  v.  Smith,  10  Mass.  308,  it  was;  held  that  a  creditor  taking 
a  large  number  of  bricks  for  his  debt,  and  placing  an  agent  in 
charge  of  them,  was  a  sufficient  change  of  possession,  notwithstand- 
ing the  property  remained  in  the  kiln  and  brickyard  of  the  debtor. 
**  This  yard,"  said  the  court,  ^'  is  not  like  a  dwelling-house,  which 
the  plaintiff  might  have  constantly  occupied,  by  himself  or  an  agent ; 
or  like  a  warehouse,  of  which  he  might  have  kept  the  key.  It  could 
not  be  necessary  that  he  should  keep  an  agent  constantly  in  the  yard 
to  watch  his  property  and  keep  possession  of  it.  The  conveyance  to 
the  plaintiff  appears  to  have  been  made  bona  fide,  and  for  a  valuable 
consideration.  Possession  was  delivered  to  him  at  the  time,  in  the 
presence  of  sundry  witnesses.  It  is  not  always  necessary  that  there 
should  be  an  actual  removal  of  the  goods,  and  a  change  of  the 
possession  from  hand  to  hand.  Here  from  the  nature  of  the  article, 
it  could  not  be  removed  without  considerable  expense  and  loss  ;  and 
it  is  not  usual  to  remove  bricks  before  they  are  sold,  nor  to  put 
them  into  a  warehouse  for  sale,  on  account  of  the  expense  and  the 
damage  they  sustain  by  remoyal.  The  plaintiff  therefore  instead  of 
removing  them,  kept  them  for  sale  in  the  same  yard,  with  the  con- 
sent of  the  owner  of  the  land."  See  also.  Long  v.  Knapp,  54  Penn. 
St  514 ;  Benford  v.  Schett,  55  id.  393 ;  HutchtM  v.  Oilchnst,  23 
Vt  82  ;  FiUh  v.  Burky  38  id.  683  ;  Bobbins  v.  OJdhe^n.   1  Duvall, 
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28 ;.  Oummtfu  t.  Or%gg;  2  id.  87 ;  Morton  t.   Bagan,  5  Boah, 
334. 

More  was  done  by  way  of  investiture  in  this  <»ae  than  in  the 
cases  of  OartwriglU  v.  PhmmXy  Haynes  y.  Hunsicker^  or  Chtue  ▼« 
Ralston.  The  &ct8  dooely  leaemble  those  in  AUen  t.  Smith.  In 
that  case,  as  in  this,  the  property  remained  upon  the  premises  of 
the  debtor,  and  in  each  case  the  person  in  change  for  the  parohasei: 
was  absent  at  the  time  of  the  levy. 

The  creditors  of  the  vendors  could  not  have  been  misled  by  the 
foilure  of  the  plaintiffs  to  remove  the  charcoal  before  selling  it,  and 
it  was  not  necessary  to  subject  them  to  that  expense. 

One  of  the  conditions  of  the  sale  by  Batto,  Nicolo  &  Ga  to  the 
plaintiffs  was  that  the  vendors  were  to  sack  and  load  the  charcoal 
upon  wagons.  Presumably  this  embraced  the  obligation  of  drawing 
the  coal  out  of  the  pits.  They  did  so  draw  it.  But  this  act  showed, 
no  possession  in  the  vendors  as  against  plaintiffs,  in  face  of  the 
notices  posted  upon  the  pits  and  the  jHresence  of  the  persMs  sent 
there  by  them. 

[Omitting  other  points.] 

Ordm'graiiUinf  nominal reuerimL  , 
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Agtn^ — inHfker — eommUHoiu,  ' 

'.r     I 

Obe  emplojed  to  pioooro  a  loan  for  a  oommiMion  is  entitled  to  hie  mminiMien' 
on  (lading  a  pereon  able  and  willing  to  make  the  loan,  althoogii  the  pfinel-^ 
pal  declines  to  take  it 

ACTION  for  commiflsioiis.    The  opinion  states  the  case.    The , 
defendant  had  judgment  below. 

S.  O.  WiOmm  and  Z.  B.  WUUon,  for  appellant 

•■I 

Bluott,  J.  On  the  5th  daj  of  June,  1879,  the  appellee  exe- 
cuted a  written  agreement  appointing  appellant  his  agent  to  procure  > 
a  loan,  and  promising  to  pay  him  **  for  his  services  five  per  cent- 
commission  on  the  amount  of  the  loan  obtained/'  Formal  appli-' 
cation  was  made  for  a  loan;  the  parties  to  whom  it  was  made  agreed  ^ 
to  lend  the  money  applied  for;  the  appellant  notified  appellee  that 
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his  proposition  for  a  loan  had  been  aooepted,  and  gave  him  a  form 
of  mortgage  to  execute ;  t^e  p&per  was  taken  by  the  appellee,  who 
promised  to  caose  it  to  be  duly  signed  and  acknowledged  ;  the  day 
following  the  appellant  notified  the  appellee  that  he  had  the  money 
ready  for  him,  but  the  latter  refused  to  accept  it,  and  declined  to 
take  the  loan.  The  facts  are  not  in  dispute,  and  the  only  question 
is  whether  the  court  correctly  applied  the  law  to -them.  We.  are 
clear  that  the  court  erred. 

A  broker  who  is  employed  to  procure  a  loan  is  entitled  to  his 
commission  when  he  procures  a  lender  ready,  willing  and  able  to 
lend  the  money  upon  the  terms  proposed.  His  right  to  commission 
does  not  depend  upon  the  contingency  of  the  applicant's  acceptance 
of  the  loan,  but  upon  his  performance  of  his  part  of  the  contract 
The  principal  can  not  depriye  the  broker  of  his  commission  by  re- 
fusing to  accept  the  loan  which  the  negotiations  of  the  latter  have 
resulted  in  securing.  In  Chreen  y.  Lucas,  33  L.  T.  (N.  S.)  584^ 
Lord  Caibhts  said,  in  a  case  very  similar  to  the  present:  ''  It  ap- 
pears to  me  that  the  plaintiff  had  done  eyerything  which  agents  in 
this  kind  of  work  were  bound  to  do,  and  it  would  be  forcing  their 
liability  if  they  were  to  be  held  answerable  for  what  happened  after. 
If  the  contracts  after^tiird  were  to  go  off  from  the  caprice  of  the 
lender,  or  from  the  infirmity  in  the  title,  it  would  be  immaterial  to 
the  plaintifB^'*  Cheen  r.  Re$d,  3  F.  &  F.  326;  Orem  y.  Lucas,  31 
L.  T.  (N.  S.)  731.  In  principle  the  case  of  a  broker  negotiating  a 
loan  is  the  same  as  that  of  a  broker  negotiating  a  sale  of  property, 
i^dd  in  the  latter  case  it  is  uniformly  held  that  the  commissions  are 
earned  when  a  purchaser  is  found  able  and  willing  to  buy  on  the 
terms  proposed.  In  such  cases  the  broker's  right  to  compensation 
is  held  to  accrue  when  he  has  furnished  a  purchaser,  and  does  not 
depend  upon  the  ultimate  consummation  of  the  sale.  Lans  y. 
Albright y  49  Ind.  275;  Love  y.  J/iTfer,  53  id.  294;  s.  c,  21  Am. 
Bep.  192;  Reyman  y.  Masher,  71  Ind.  596;  Moses  y.  Bierling,  31 
N.  T.  462;  Mooney  y.  EUcr,  56  id.  238 ;  Hart  y.  Hoffwan,  44 
How.  Pr.  168;  Pricked  y.  Badger,  1  0.  B.  (N.  S.)  296. 

A  real  estate  or  loan  broker  may  recoyer  commissions,  although 
he  acts  for  both  parties ;  but  it  must  appear  that  he  acted  openly 
and  fairly,  and  that  all  the  fiicts  were  known  to  both  principals.  A 
broker  is  regarded  as  a  middleman,  and  not  as  an  agent  in  whom 
peculiar  trust  and  confidence  are  placed.  Alexander  y.  North- 
western, etc.-,  University.  57  Ind.  466;  Rotoe  v.  Steve mt,  5^  N.  Y. 
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621;  Rupp  y.  Sampson,  16  Gray,  398;  R&dfield  y.  T$gg,  38  N.  Y. 
212;  Barry  v.  SchmicU,  27  Alb.  Law.  Jour.  297.* 

We  haT6  had  no  brief  from  the  appellee,  and  our  unaided  efforts 
have  not  furnished  us  with  any  reason  upon  which  the  finding  can 
be  sustained. 

JudgmmU  rmf&r$$tL 


Oaff  y.  Gbber. 

(88  iDd.  m.) 

BeeJHiaatiM!  law — McsHion  —  deeMonqfpr^AyUrjf. 

Vheie  a  ^reebjrtery  have  decided  thai  certain  memben  of  a  FresbTterlaa 
ehureh  under  ita  Jurladletion  have  eeoeded,  the  decision  binde  the  dvil 
courts,  and  the  secedeis,  although  a  majorit  j,  lose  their  rights  to  the  church 
property. 

ACTION  for  ejectment.     The  opinion  states  the  caset     The 
plaintiff  had  judgment  below. 

W.  &  Holman,  0.  8.  JMey,  H.  D.  McMuUm,  D.  71  Dawn&jf  and 
&  R.  Downey,  for  appellants. 

/.  />.  Hapnea,  J.  K,  Thompson  and  D.  H.  Stapp,  for  appellees. 

BvsT,  0.  The  appellees,  as  trustees  of  the  Presbjrterian  Ohurch 
of  Aurora,  Indiana,  brought  this  action  against  the  appellants  to 
reoover  in-lot  one  hundred  and  sixty-eight  (168),  in  said  city,  and 
the  church  building  thereon.  The  action  was  commenced  in  the 
Dearborn  Circuit  Court,  and  the  yenue  was  changed  to  the  Jen- 
nings Circuit  Court.  The  complaint  consisted  of  two  paragraphs. 
The  first  was  in  the  ordinai*y  form  for  the  recovery  of  real  estate, 
and  the  second  alleged  specially  all  the  facts  upon  which  a  recovery 
was  sought.  A  demurrer  for  the  want  of  facts  was  overruled  to 
the  second  paragraph  of  the  complaint,  and  an  answer  of  three 
paragraphs  was  filed.  The  first  was  a  general  denial,  and  the  others 

*  See  BOL  r.  MedmnOl  <97  Ohio  St  896),  41  Am.  Rep.  588.— Rvp. 
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were  special.  A  demurrer  was  sustained  to  the  second  and  third 
paragraphs  of  the  answer,  a  trial  had,  a  verdict  returned  for  the 
appellees,  and  over  a  motion  for  a  new  trial,  judgment  was  rend- 
ered upon  the  verdict. 

The  appellants  assign  as  error  the  order  of  the  court  in  oyerruling 
the  demurrer  to  the  second  paragraph  of  the  complaint,  in  sustain- 
ing the  demurrer  to  the  second  and  third  paragraphs  of  the  answer 
and  in  overruling  the  motion  for  a  new  trial.  These  assignments 
will  be  considered  in  the  order  of  their  statement. 

[Omitting  other  points.] 

The  material  facts  in  this  case  are  undisputed.  The  church  was 
organized  prior  to  the  14th  day  of  May,  1849,  at  which  time  the  lot 
in  question  was  conveyed  to  its  trustees,  naming  them,  among  whom 
was  Thomas  Qatt,  one  of  the  appellants,  and  their  successors  in 
office.  In  1854  the  present  church  edifice  was  erected  upon  said  lot, 
and  it  has  since  that  time,  until  the  year  1877,  been  used  by  the 
united  congregation  of  said  church  as  a  house  of  worship.  This 
church  is  within  the  limits  of  the  Whitewater  Presbytery,  and  for 
many  years  previous  to  1877  was  connected  with,  and  formed  a  part 
of  said  presbytery.  This  presbytery  was  a  part  of  the  synod  of  In- 
diana South  ;  and  this  synod  was  connected  with,  and  formed  a 
part  of,  the  Oeneral  Assembly  of  the  Presbyterian  Church  in  the 
United  States.  For  many  years  prior  to  1877,  Bev.  Amzi  W.  Free- 
man was  the  pastor  of  said  church,  and  continued  to  be  until  the 
22d  day  of  May,  1877,  when,  in  consequence  of  some  differences 
that  had  arisen  in  the  church,  the  presbytery  required  him  to  re- 
sign, which  he  did.  He  however,  by  the  direction  of  the  presbytery, 
preached  to  the  church  as  a  supply,  until  the  2d  of  July,  1877, 
when  he  was  elected  by  a  majority  as  a  stated  supply  for  two  years 
from  that  time.  The  minority,  fifty  in  number,  whom  the  appellees 
represent,  claimed  that  some  of  them  had  been  illegally  denied  the 
right  to  vote  at  such  election,  and  appealed  to  the  presbytery  which 
convened  at  Versailles  in  September  thereafter.  The  majority, 
ninety  in  number,  whom  the  appellants  represent,  filed  papers  ques- 
tioning the  regularity  of  the  proceedings  by  the  minority,  and  the 
presbytery  decided  that  such  persons  had  the  right  to  vote,  and  be- 
cause it  was  denied  them  the  election  was  invalid.  The  presbytery 
also  decided  that  the  further  employment  of  Bev.  Amzi  W.  Free- 
man was  unwise,  and  directed  the  church  to  secure  the  services  of 
some  other  minister.     With  this  decision  the  majority  were  dissat- 
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isfiedy  and  the  presbytery  refusing,  upon  application,  to  recede  from 
its  position,  the  majority  on  thd  9th  of  April,  1878,  presented  to 
the  presbytery  a  written  statement,  reciting  the  grieyanoes  of  the 
persons  signing  it,  claiming  that  their  rights  under  the  rules  of 
the  church  had  been  denied  them,  and  concluded  by  saying  that 
"  Failing  in  this  we  have  no  other  alternative  but  to  withdraw  from 
your  ecclesiastical  jurisdiction."  This  paper  was  referred  to  a  com- 
mittee, and  upon  its  report  the  presbytery  determined  that  when 
any  portion  of  the  members  of  a  church  withdraw  from  the  juris- 
diction of  the  presbytery,  the  remaining  members  constitute  the 
church,  and  declared  that  the  remaining  members  of  this  church 
will  be  recognized  as  such  by  the  presbytery.  At  the  same  time 
the  Bev.  Amzi  W.  Freeman  applied  for  and  obtained  a  letter  of 
dismissal  in  order  to  connect  with  the  Miami  Conference  of  Con- 
gregational Ministers.  The  presbytery  met  at  Aurora  during  the 
same  month,  but  the  majority  refused  it  the  use  of  the  church 
building,  and  has  since  held  and  controlled  it,  to  the  exclusion  of 
the  presbytery.  On  the  9th  of  May  following  they  elected  the  ap- 
pellants, except  Bey.  Amzi  W.  Freeman,  trustees  of  said  church, 
in  accordance  with  its  forms  and  usages,  immediately  employed 
Bey.  Amzi  W.  Freeman  as  pastor,  and  since  that  time  he  has  regu- 
larly preached  to  the  congregation,  and  the  seryices  have  been  con- 
ducted in  conformity  with  the  rites  and  ceremonies  of  the 
presbyterian  church.  The  minority^  under  the  direction  of  the 
presbytery,  thereafter  selected  elders,  elected  the  appellees  trustees, 
employed  another  minister,  demanded  the  possession  of  the  church 
property,  and  this  being  refused,  this  suit  was  instituted  for  its 
recoyery. 

These  undisputed  facts  are  the  only  material  facts  disclosed  by 
the  eyidence,  and  a  statement  of  them  becomes  necessary  to  deter- 
mine whether  the  court  erred  in  refusing  to  allow  appellants  to 
proye  that  the  law  of  the  church  authorizes  an  individual  church 
to  withdraw  at  will  from  the  jurisdiction  of  the  presbytery  and 
thereafter  exist  as  an  independent  presbyterian  church.  This  is 
the  important  question  involved  in  this  controversy,  and  upon  its 
solution  the  rights  of  these  appellants  depend.  The  withdrawal  of 
a  church  by  a  majority  of  its  members  from  the  jurisdiction  of  the 
presbytery,  in  the  absence  of  a  law  to  that  effect,  does  not,  it  is  in- 
sisted, operate  as  a  secession  from  the  church,  and  hence  the  court 
erred  in  refusing  the  proffered  testimony.     The  appellees,  on  the 
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other  hand,  insist  that  the  presbytery  in  this  case  decided  that  sach 
withdrawal  did  thus  operate,  and  that  such  decision  is  conclusive 
of  the  question  in  the  secular  courts.     In  the  presbyterian  systeiiit 
a  local  church  is  but  a  member  of  a  larger  and  more  important  re- 
ligious organization,  and  is  under  its  government  and  control.  The 
session  or  local  church,  is  controlled  by  the  presbytery,  the  presby- 
tery by  the  synod,  and  the  synod  by  the  general  assembly.     The 
general   church  is  controlled  and  goyemed  by  a  body  of  consti- 
tutional and  ecclesiastical  laws,  and  exercise  legislative  and  judi- 
cial power.     Questions  of  rule,  usage  or  custom  affecting   the 
local  church  or  the  relation  of  its  members  to  the  organization, 
are  subject  to  the  judgment  of  these  several  bodies,  called  judi- 
catories, in  the  order  named,  and  the  decision  of  the  highest  to 
which  any  question  is  carried  is  binding  upon  all.    The  decision  of 
the  presbytery  in  this  ease  adjudged  that  the  withdrawal  of  the 
majority  from  its  jurisdiction  was  a  secession  from  the  church. 
This  cannot,  we  think,  be  gainsaid.   The  order  was  that  those  who 
remained  constituted  and  would  thereafter  be  recognized  by  the 
presbytery  as  the  church.  This  excluded  those  withdrawing,  and  if 
the  order  is  binding  the  withdrawal  operated  as  a  secession  from  the 
church  as  fully  and  as  completely  as  though  these  persons  had 
voluntarily  severed  their  connection  with  the  church.    The  word 
''church"  is  here  used  for  '' congregation,"  as  a  withdrawal  from 
the  presbytery  is,  of  course,  a  secession  from  the  general  organiza- 
tion.  The  judgment  fixes  the  fact  that  the  appellants  seceded  from 
the  church,  and  if  this  decision  binds  the  civil  courts,  the  proffered 
testimony  was  properly  excluded.   In  WaiwnY,  Jones,  13  Wall.  679, 
the  Supreme  Court  of  the  United  States,  m  a  similar  case,  between 
two  bodies  of  a  Presbyterian  church,  each  contending  for  the  pos- 
session of  the  property,  thus  states  the  law  :  "  In  this  class  of  cases 
we  think  the  rule  of  action  which  should  govern  the  civil  courts, 
founded  in  a  broad  and  sound  view  of  the  relations  of  church  and 
State  under  our  system  of  laws,  and  supported  by  a  preponderating 
weight  of  judicial  authority,  is  that  whenever  the  questions  of  dis- 
cipline, or  of  faith,  or  ecclesiastical  rule,  custom,  or  law  have  been 
decided  by  the  highest  of  these  church  judicatories  to  which  the 
matter  has  been  carried,  the  legal  tribunals  must  accept  such 
decisions  as  final  and  as  binding  on  there,   in  their  application  to 
the  case  before  them." 

In  Shannon  v.  Frost,  3  B.   Men.  253,  the  court,  on  a  similar 
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qnestioiiy  Baid  :  **  This  courts  having  no  ecclesiastial  jurisdlotion, 
cannot  reyise  or  question  ordinary  acts  of  church  discipline  or 
excision.  Our  only  judicial  power  in  the  case  arises  from  the  con- 
flicting claims  of  the  parties  to  the  church  property  and  the  use  of 
it.  *  *  *  We  cannot  decide  who  ought  to  be  members  of  the 
church,  nor  whether  the  excommunicated  have  been  justly  or 
unjustly,  regularly  or  irregularly  cut  oft  from  the  body  of  the 
church.** 

The  same  rule  is  asserted  in  the  following  cases  :  State  y.  FarriSf 
45  Mo.  183  ;  Robertson  ▼-  Bullions,  9  Barb.  64,  134 ;  Oerman,  etc., 
Church  Y.  Seibert,  3  Penn.  St.  282  ;  GUbsony.  Armstrong,  7  B. Mon. 
481 ;  Hamum  y.  Dreher,  1  Speers  Eq.  87.  These  authorities  es- 
tablish the  proposition  [that  the  decision  of  these  judicatories  is 
binding  upon  the  courts  where  such  questions  arise.  It  is  said  how- 
ever that  the  appellants  had  no  notice,  and  for  that  reason  the  order 
18  a  nullity.  This  was  a  question  for  the  presbytery.  We  cannot 
revise  its  judgments  nor  determine  its  mode  of  procedure.  This 
must  be  left  to  these  bodies,  otherwise  they  would  be  deprived  of 
the  power  to  construe  the  laws  that  govern  them ;  besides,  in  this 
dispute,  the  appellants  had  several  times  been  before  the  presbytery, 
and  had  filed  the  written  statement  that  invoked  the  judgment 
under  discussion.  In  the  civil  tribunals  such  steps  would  confer 
jurisdiction,  and  we  cannot  say  that  the  presbytery  which  assumed 
it  did  not  possess  it.  SteUe  v.  Farris,  supra ;  Watson  v.  Jones, 
stipra. 

The  appellants  being  bound  by  the  judgment  of  the  presbytery, 
it  follows  that  the  court  below  did  not  err  in  rejecting  the  proffered 
testimony.  This  judgment  establishes  the  fact  that  the  majority 
had  seceded  from  the  church  ;  having  done  so,  they  thereby  for- 
feited all  right  to  any  portion  of  the  church  property.  This  propo- 
sition is  well  settled,  ffale  v.  Everett,  53  N.  H.  9  ;  s.  c,  16  Am. 
Sep.  82  ;   Watson  v.  Jones,  sujMra. 

It  is  equally  well  settled  that  those  who  remain  in  the  church, 
though  they  are  in  the  minority,  retain  the  property  and  are  en- 
titled to  its  control  and  management.  Ferraria  v.  VasconceUes, 
23  IlL  403 ;  MeOinnis  v.  Watson,  41  Penn.  St.  1. 

We  are  thus  led  to  the  conclusion,  upon  the  undisputed  facts  in 
this  case,  that  the  appellees,  who  represent  the  church,  are  entitled 
to  the  possession  of  its  property. 

[Minor  point  omitted.] 


454  INDIANA, 


Felton  T.  Smith. 


We  have  now  passed  upon  all  the  material  queBtions  in  the  case, 
and  as  there  is  no  error  in  the  record,  the  judgment  should  be 
affirmed. 

Per  Curiam, — It  is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  in  all  things  affirmed,  at  the 
appellants'  costs. 

JudgfMtU  aecardingljf. 

Petition  for  a  rehearing  withdrawn. 


FiLTOBT  y.  SiaxB. 

m  Ind.  140.) 
JitdffmmU  -- farmer —  edeppd. 

WImto  a  partial  defense  Is  pletded  to  one  of  a  series  of  notes,  a  jadgment  lor 
less  tlian  the  Isoe  of  the  note  has  no  effwt  as  to  the  other  notes. 

ACTION  on  note.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

&.  W.  Paul  and  J.  E.  Humphries^  for  appellant. 

B.  C.  Snyder,  for  appellee. 

Blliott,  J.  The  appellee  succeeded  in  the  court  below  upon 
the  defense  of  a  former  adjudication,  and  the  appellant  contends 
that  the  judgment  in  the  former  action  not  only  did  not  settle  the 
controversy  in  appellee's  favor,  but  so  far  from  doing  so,  actually 
determined  the  question  m  issue  in  that  action,  as  well  as  all  ques- 
tions involved  in  the  present  action,  in  favor  of  the  appellant  Our 
opinion  is  that  both  parties  are  wrong,  the  appellant  as  claiming 
far  too  broad  a  scope  for  the  judgment  in  the  former  action,  and 
the  appellee  as  incorrectly  extending  it  beyond  its  just  and  legal  ef- 
fect, but  in  a  different  direction.  We  think  the  appellant  is  how- 
ever so  far  in  the  right  as  to  entitle  him  to  a  judgment  of  reversal 

The  action  is  upon  the  assignment  of  the  second  of  a  series  of 
four  promissory  notes  ;  the  former  action  was  upon  the  first  of  the 
same  series  of  notes.     In  that  action  the  appellee  pleaded  the  gen- 
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eral  denial ;  that  the  assignment  was  without  consideration  ;  that 
the  consideration  for  the  assignment  of  the  four  notes  was  1200 ; 
that  the  consideration  of  the  assignment  was  $100,  and  no  more ; 
and  that  the  defendant  was  entitled  to  a  set-oft  of  1100.  Replies  were 
filed ;  trial  had,  resulting  in  a  verdict  and  judgment  for  appellant, 
who  was  there  the  plaintift,  in  the  sum  of  $300,  which  was  $350 
less  than  the  principal  and  interest  of  the  note  sued  on,  and  $250 
less  after  allowing  $100  on  account  of  the  set-oft  pleaded. 

It  iseyident  that  the  appellee  recovered  on  the  plea  of  set-oft  and 
on  his  plea  averring  partial  failure  of  consideration.  That  plea  is 
a  peculiar  one.  It  professess  to  be  only  a  partial  answer ;  avers 
that  the  interest  in  property  which  formed  the  consideration  for  the 
assignment  was  of  the  value  of  not  more  than  $200,  and  concludes 
thus  :  "  Wherefore  the  defendant  says  plaintiff  should  not  recover 
more  than  $200.  "  It  thus  appears  that  the  defense  is  a  partial  one 
to  the  single  cause  of  action  declared  on ;  a  decision  on  it  did  not 
therefore  necessarily  settle  the  whole  controversy.  Appellee's  con- 
tention is  that  appellant  recovered  in  the  former  action  the  entire 
consideration  for  the  four  assignments.  This  position  rests  upon 
the  assumption  that  the  recovery  in  that  action  exhausted  the  whole 
consideration.  If  this  assumption  is  made  good  the  conclusion 
must  follow  ;  but  is  it  ?  The  general  verdict  was  against  the  ap- 
pellee except  only  as  to  the  amount  of  recovery,  and  was  therefore 
adverse  to  him  on  all  other  questions.  It  is  difficult  to  justify  his 
assumption  with  the  verdict  directly  against  him  ;  but  suppose  it 
is  granted  that  the  verdict  does  sustain  his  partial  defense,  then  the 
further  question  springs  up,  did  it  sustain  the  defense  further  than 
was  necessary  to  enable  the  jury  to  determine  the  amount  of  recovery 
upon  the  particular  cause  of  action  declared  on  ?  The  assumption 
is  rested  on  the  ground  that  as  the  jury  found  less  than  the  amoat 
due  upon  the  note  after  deducting  the  set-off,  they  must  have  found 
for  him  ui)on  his  answer  that  the  consideration  for  the  four  notes 
was  not  more  than  $200.  But  this  will  not  do,  for  the  issue  tried 
was  that  tendered  by  the  complaint ;  the  finding  was  upon  the  one 
cause  of  action  declared  on,  and  the  damages  were  assessed  upon 
that  one  cause  of  action,  and  no  other.  In  finding  for  the  plaint- 
iff the  jury  necessarily  found  for  him  on  the  cause  of  action  declared 
on,  and  in  assessing  damages  assessed  them  on  that  one  cause  of 
action,  and  no  other. 
.  The  four  assignments  were  as  many  separate  and  distinct  causes  of 
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action,  upon  each  of  which  an  action  might  be  maintained.  The 
cause  of  action  sued  on  in  this  case  was  independent  of  the  others, 
and  the  recovery  of  the  appellant  was  on  that  one  cause  of  action 
alone.  The  amount  awarded  him  was  not  upon  three  contracts 
not  sued  on,  and  which  constituted  independent  causes  of  action, 
but  upon  the  one  contract  sued  on.  The  verdict  and  judgment 
settled  nothing  more  than  the  right  of  the  appellant  to  recover  on 
the  cause  of  action  stated  in  the  complaint.  In  OampbeBy,  Board, 
eiCy  71  Ind.  185,  it  is  said :  **  A  recovery  on  a  part  of  a  cause  of 
action  which  is  divisible  is  not  a  bar  to  an  action  brought  upon  the 
other  part ;  but  a  recovery  on  the  whole  cause  of  action,  of  only  a 
part  of  the  amount,  is  a  bar  to  a  suit  brought  on  the  same  cause  of 
action  for  the  balance  of  the  amount.  " 

Where  a  judgment  settles  the  entire  defense  to  a  series  of  notes, 
although  rendered  upon  one  only  of  the  series,  it  conclusively  ad- 
judicates the  controversy  as  to  all  of  the  series.  This  is  so  how- 
ever only  where  the  entire  subject-matter  of  the  defense  is  litigated 
in  the  one  action,  and  is  determined  by  the  judgment.  It  is  not 
so  where  the  litigation  is  as  to  the  one  note  declared  on,  and  the 
judgment  does  not  extend  to  the  whole  subject-matter  of  theentiie 
series  of  notes.     French  v.  Howard,  14  Ind.  455 ;  JSereih  v.  Tandes, 

84  id.  102  ;  Turner  y.  Atten,  66  id.  252  ;  Gardner  v.  Buekbee,  3 
Oow.  120 ;  8.  c,  15  Am.  Dec.  256  ;  JSdgell  v.  Sigerson,  26  Mo.  583; 
Hazen  v.  Beed,  30  Mich.  331.  In  this  case  it  cannot  be  said  that 
the  judgment  determined  the  entire  controversy,  for  the  appellee 
did  not  succeed  upon  the  issues  tendered  by  him  ;  nor  on  the  other 
hand,  did  the  appellant  obtain  judgment  for  all  he  claimed.  If 
the  latter  had  recovered  judgment  for  the  full  amount  claimed,  he 
could  not  successfully  claim  that  it  settled  liis  right  to  recover  on 
all  the  other  notes.  Nor  can  it  be  justly  sai  I  in  the  ease  before  us 
that  the  whole  subject-matter  of  the  controversy  was  litigated,  for 
the  defenses  pleaded  were  different,  and  those  professing  to  go  to  the 
entire  subject-matter  did  not  necessarily  involve  an  investigation  to 
an  extent  beyond  what  was  necessary  to  ascertain  the  appellant's 
measure  of  damages.  This  we  say  for  the  reason  that  under  a 
plea  of  want  of  consideration  partial  failure  may  be  shown. 

If  the  verdict  and  judgment  had  sustained  the  plea  of 
want  of  consideration,  then  it  might,  with  some  plausibility, 
have  been  maintained  that  the  whole  controversy  was  deter- 
mined; but  this  they  did  not  do,  for  they  merely  cut  down  the  ap- 
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pellant's  damages,  and  did  not  find  that  he  had  no  cause  of  action. 
The  appellant  established  his  cause  of  action,  but  did  not  recover 
all  the  damages  his  prima  fade  case  entitled  him  to,  and  his  adver- 
sary did  not  succeed  in  establishing  any  defenses  except  such 
as  went  to  the  amount  of  recovery,  and  it  cannot  be  said  that  this 
extended  beyond  the  cause  of  action  declared  on.  The  issue  de- 
cided was  really  as  to  the  amount  to  be  recovered  on  that  single 
caoae  of  action,  and  not  as  to  the  amount  to  be  recovered  upon 
some  other  cause  of  action.  If  the  appellee  had  filed  a  counter- 
claim showing  cause  for  the  cancellation  of  the  other  notes,  a  dif . 
ferent  case  would  have  been  presented.  But  whatever  may  be  the 
rule  in  such  a  case,  the  judgment  in  (he  one  at  bar  settles  nothing 
more  than  the  measure  of  recovery  in  the  cause  of  action  de- 
clared on.  It  does  not  conclude  the  appellant  from  maintaining 
an  action  on  his  other  notes;  nor  on  the  other  hand,  does  it  pre- 
clude the. appellee  from  defendant  against  them.  The  former  can- 
not claim,  that  as  he  recovered  $300  on  the  note  sued  on  in  the 
former  action,  he  is,  by  force  of  that  judgment,  entitled  to  recover 
a  like  sum  on  each  of  the  other  three  notes;  nor  can  the  latter 
justly  claim,  that  as  he  succeeded  in  cutting  down  the  amount  of 
the  recovery,  he  is  entitled  to  have  the  judgment  regarded  as  con- 
duBively  settling  the  question  that  the  consideration  for  the  in- 
dorsranent  of  the  four  notes  was  no  more  than  the  sum  recovered 
in  that  action. 

If  the  sum  recovered  in  the  former  action  was  the  entire  oon- 
eideration  paid  for  the  indorsement  of  the  four  notes,  then  there 
can  be  no  recovery  on  the  other  three  contracts  of  indorsement; 
but  this  IS  a  defense  altogether  different  from  that  of  res  adjiidieata^ 
as  here  relied  on.  It  is  a  defense  not  to  be  made  out  by  the  mere 
production  of  the  record  of  the  former  action,  but  to  be  made  out 
by  supplementing  evidence  of  the  former  action  and  judgment  with 
proof  of  the  fact  that  all  of  the  consideration  was  exhausted  in  the 
former  recovery.  The  record  of  that  recovery  does  not  show  that 
the  sum  allowed  as  damages  exhausted  the  consideration  for  all 
the  notes.  Nothing  more  can  be  justly  claimed  for  that  record  than 
that  it  shows  that  the  defense  prevailed  to  the  extent  of  1250,  and 
that  although  the  plaintiff  established  a  cause  of  action,  he  showed 
himself  entitled  to  only  the  amount  of  damages  awarded  by  the 
jury. 

The  fact  that  the  appellant  recovered  less  than  the  sum  hii 
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prima  facie  case  gave  him  a  right  to,  does  not  settle  his  right  of 
reooYery  upon  distinct  and  independent  causes  of  action  not  sued 
on  in  the  former  action.  The  appellee  can  notaflSrm  that  the 
mere  fact  that  the  recorery  was  cut  down  entitles  him  to  a  pre- 
sumption that  his  defense  preyailed.  It  may  well  be  that  the  juiy 
found  less  than  the  appellant  was  entitled  to  recover^  but  this 
would  give  the  appellee  no  cause  of  complaint^  nor  render  the  ver- 
dict illy  nor  yet  make  it  condusiye  as  to  other  causes  of  actions. 
Wolf-^.  Ooodhue  F.  Ins.  Co.,  43  Barb.  400,  affirmed  41  N.  Y.  620. 

In  Hargus  v.  Chodmanj  12  Ind.  629,  it  is  shown  that  a  judg- 
ment IS  not  conclusiye  unless  the  point  claimed  to  haye  been  litigated 
was  essential  to  the  support  of  the  judgment,  and  this  principle 
must  apply  to  a  case  like  this,  if  to  any,  for  the  amount  of  recoyery 
upon  the  note  sued  on  might  well  be  cut  down  without  looking 
beyond  to  other  and  different  notes. 

The  case  of  Clarh  y.  SammonSy  12  Iowa,  368,  is  in  point,  and 
illustrates  the  distinction  we  haye  endeayored  to  make  between  a 
total  and  partial  defense.  In  that  case  two  notes  were  giyen  for 
personal  property.  To  the  complaint  on  the  first  note  the  defend- 
ant pleaded  a  breach  of  warranty  and  a  failure  of  consideration; 
and  in  the  action  upon  the  second  note  it  was  held  that  the  defense 
of  failure  of  consideration  might  be  pleaded.  The  court  there  said: 
^*  The  plea  of  failure  of  consideration  in  the  first  suit  applied 
solely  to  the  matters  then  in  issue,  to  the  claim  of  plaintiff,  as  then 
pleaded."  So  it  is  here,  for  so  far  as  concerned  ,the  amount  of  re- 
coyery the  question  in  the  former  action  was,  how  much  is  the  ap- 
pellant entitled  to  recoyer  on  the  note  in  suit?  All  the  jury  de* 
termined  was  that  he  was  entitled  to  recover  the  amount  assessed 
in  his  fayor;  they  did  and  could  not  go  outside  of  the  issue  to 
settle  the  amount  of  recoyery  on  other  independent  causes  of 
action. 

Suppose  that  the  appellant  had  recoyered  the  full  amount  claimed 
to  be  due  on  the  note  sued  on,  would  the  appellee  have  been  pre- 
cluded from  pleading  failure  of  consideration  as  to  the  notes  not 
declared  on  in  that  action?  Is  it  not  perfectly  plain  that  the  judg- 
ment would  haye  settled  the  measure  of  recoyery  as  to  that  one 
note,  and  have  left  the  question  of  the  amount  to  be  recovered  upon 
tlic  other  notes  to  be  disposed  of  in  another  action,  or  in  other  ac- 
tions? If  it  be  true  that  judgment  for  the  full  amount  would  have^ 
•ettled  the  question  only  as  to  the  one  note,  then  it.  must  also  be 
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ime  that  the  plaintiff  might  maintain  an  action  on  the  other  notes, 
and  the  defendant  rightfully  plead  failure  of  consideration.  If 
this  be  not  correct,  then  the  recovery  by  the  plaintiff  on  one  note 
must  be  held  to  conclusively  settle  his  right  to  a  recovery  on  all  the 
the  other  notes,  and  this  conclusion  is  manifestly  wrong,  for  it  might 
well  be  that  the  consideration  recovered  included  the  entire  consider- 
ation for  all  of  other  notes.  If  it  be  granted  that  a  recovery  by  the 
plaintiff  settles  not  only  the  question  as  to  the  particular  note,  but  also 
as  to  all  the  other  notes,  then  the  judgment  in  the  former  action,  in- 
stead of  barring  the  appellant,  barred  the  appellee  to  the  extent  at 
least  of  fche  amount  recovered,  and  this  is,  plainly  enough,  an  erro- 
neous conclusion.  On  the  other  hand,  if  the  consideration  recovered 
on  the  first  note  was  only  the  proportion  which  the  amount  of  the 
note  bore  to  the  entire  consideration,  the  appellant  would  be  un- 
justly deprived  of  his  rights  if  the  former  recovery  should  be  held 
a  bar.  The  only,  solution  of  the  difficulty  is  to  hold  that  where  the 
defense  prevails  so  far  as  to  cut  down  damages,  and  does  not  over- 
throw the  cause  of  action,  there  is  no  adjudication  of  the  entire 
controversy,  and  the  judgment  is  to  be  confined  to  the  cause  of 
action  declared  on  in  the  suit  wherein  the  judgment  was  rendered* 
The  judgment  is,  of  course,  evidence,  and  if  it  be  shown  by  other 
evidence  that  it  took  up  the  consideration  for  all  the  notes,  then  the 
defendant  must  prevail. 

It  is  apparent  that  the  judgment  in  this  case  does  not  estop  both 
parties,  except  as  to  the  one  note  sued  on  in  the  former  action.  It 
is  evident,  as  we  have  seen,  that  it  cannot  be  an  estoppel  against  the 
iippellee  except  as  to  the  one  note  sued  on,  for  if  it  is,  then  it  binds 
him  to  pay  upon  all  the  other  notes  the  sunk  recovered  on  the  one 
in  suit  It  is,  we  repeat,  a  mutual  estoppel  only  as  to  the  one  note, 
and  when  its  mutuality  ends,  so  does  its  effect  as  an  estoppel.  The 
jMurties  are  bound  so  far  as  the  first  note  is  concerned,  but  they 
are  not  concluded  as  to  the  other  notes. 

The  authorities  recognize  a  difference  between  the  effect  of  a 
judgment  when  pleaded  as  a  bar  to  an  action  upon  the  instrument 
sued  on  in  the  first  action,  and  another  of  the  same  series  and 
founded  upon  the  same  transaction.  In  Davis  v.  Brotan,  94  U.  S. 
423,  the  court,  in  speaking  of  the  position  taken  by  counsel,  said  : 
'^  In  taking  this  position,  counsel  have  confounded  the  operation 
of  a  judgment  uj^n  the  demand  involved  in  the  action,  in  which 
the  judgment  was  rendered,  with  its  operation  as  an  estoppel  in 
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HDother  action  between  the  parties  upon  a  different  demand.  So 
far  as  the  demand  involred  in  the  action  is  concerned,  the  jndg^ 
ment  has  closed  all  controrersy;  its  yalidity  is  no  longer  open  to 
contestation,  whatever  might  have  been  said  or  prored  at  the  trial 
for  or  against  it.  The  judgment  is  not  only  conclusiye  as  to  what 
was  actually  determined  respecting  such  demand,  but  as  to  erery 
matter  which  might  have  been  brought  forward  and  determined  re- 
specting it;  and  that  is  all  that  the  language  means  which  is  quoted  by 
counsel  from  opinions  in  adjudged  cases,  in  seeming  consonance 
with  his  position."  Oromwett  t.  Cauniy^  ete.^  94  IT.  S.  351;  Bussett 
V.  Place,  94  id.  606.  This  doctrine  is  carried  very  far,  quite  as  &r, 
perhaps,  as  it  is  possible  to  do  without  encroaching  upon  settled 
principles,  in  Roberts  ▼.  Robeson,  27  Ind.  454,  wherein  it  was  held 
that  a  judgment  declaring  an  assignment  void  was  only  conclusiTe 
as  to  the  particular  property  inyolved  in  that  action.  There  is  rea- 
son for  the  general  rule,  and  it  ought  surely  to  apply  to  a  case  like 
this,  where  the  only  thing  really  settled  in  the  former  action  was 
the  plaintiff's  right  to  recover  a  specified  sum  on  the  demand  theie 
sued  on,  and  where,  except  as  to  the  mere  question  of  amount,  all 
issues  were  decided  in  favor  of  the  plaintiff.  It  is  clear  that  in 
that  case  there  was  only  a  partial  recovery,  and  therefore  only  a 
partial  adjudication  upon  the  entire  transaction  out  of  which  Oke 
demand  arose,  and  it  would  be  a  violation  of  settled  principles  to 
stretch  that  judgment  so  as  to  make  it  include  claims  not  in  litigation 
in  that  action. 

Estoppels  are  not  to  be  inferred,  and  we  are  not  at.  liberty  to  in- 
fer that  the  judgment  in  the  former  action  settled  the  controversy 
so  as  to  include  notes  not  sued  on.  ^^  It  is  allowable,''  says  the 
Supreme  Court  of  Massachusetts,  '^  to  reason  back  from  a  judgment 
to  the  basis  on  which  it  stands,  ^  upon  the  obvious  principle,  that 
where  a  conclusion  is  indisputable  and  could  have  been  drawn  only 
from  certain  premises,  the  premises  are  equally  indisputable  with 
the  conclusion.'  But  such  an  inference  must  be  inevitable,  or  it 
can  not  be  drawn."  Burlen  v.  Shannon,  99  Mass.  200;  Leay. Lea, 
id.  493.  The  conclusion  that  the  whole  subject  of  consideration 
was  settled  in  the  former  action,  so  far  from  being  an  inevitable 
one  from  the  judgment,  is  in  truth  an  improbable  one.  The  strong 
probability,  if  not  the  moral  certainty,  is,  that  with  the  single  cause 
of  action  before  them,  the  jury  looked  to  nothing  else,  and  the 
measure  of  damages  adopted  by  them  was  adopted  with  exclusive 
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reference  to  that  one  canae  of  action.  In  other  words,  that  they 
regarded  the  proportion  of  the  whole  consideration  due  upon  the 
note  in  suit  to  be  the  jnst  measure  of  recovery  on  that  one  demand. 
In  Packet  Company  ▼.  8ichl$8^  5  Wall.  580,  it  was  said,  speaking 
of  an  estoppel  by  judgment,  that  it  was  conclusive  if  it  appeared 
''that  the  verdict  could  not  have  been  rendered  without  deciding 
the  particular  matter."  In  this  case  it  is  very  plain  that  the  dam* 
ages  awarded  the  appellant  in  the  former  action  might  have 
been  awarded  without  deciding  any  thing  at  all  as  to  the  other 
notes. 

We  think  a  partial  success  upon  a  partial  defense  can  not  be  fairly 
regarded  as  making  an  estoppel  as  to  demands  not  embraced 
in  the  action  in  which  the  judgment  was  rendered.  The  con- 
clusion to  which  we  are  carried  is  that  the  judgment  is  conclusive 
as  to  the  first  note,  but  not  as  to  the  assignments  not  sued  on  in 
that  action. 

It  can  no  more  be  said  that  the  judgment  took  up  the  whole  con- 
sideration for  the  four  contracts  than  that  it  applied  the  whole  de- 
duction on  account  of  the  failure  of  consideration  to  the  one 
contract,  leaving  the  consideration  for  the  other  three  notes  intact. 
It  is  impossible  to  say  whether  the  whole  consideration  for  the  four 
assignments  was  included  in  the  amount  assessed  by  the  jury  in 
favor  of  the  appellee,  or  whether  the  entire  amount  of  the  failure 
was  deducted  from  the  one  sued  on,  thus  leaving  a  full  considera- 
tion for  each  of  the  other  contracts.  The  only  manner  in  which 
justice  can  be  done  these  parties,  and  a  safe  precedent  established, 
is  to  hold  that  the  judgment  settled  the  controversy  upon  the  issue 
joined  on  the  single  cause  of  action  declared  on  in  the  former 
action,  and  this  is  clearly  the  rule  declared  in  the  cases  cited. 

Evidence  might  properly  have  been  given  to  show  that  the  judg- 
ment did  in  fact  exhaust  the  whole  consideration,  but  no  such 
evidence  was  adduced.  The  only  evidence  in  addition  to  the  record 
of  the  proceedings  in  the  former  is  this  agreement  of  the  parties, 
viz. :  That  all  the  four  notes  were  assigned  to  the  plaintiff  for  his 
interest  in  the  mill  property,  and  that  there  was  the  one  considera- 
tion for  the  four  notes ;  that  in  consideration  of  the  assignment 
of  the  four  notes,  Felton  delivered  full  possession  of  the  property 
to  Smith,  but  there  was  no  agreement  as  to  how  much  the  consid- 
eration was.  The  plaintiff  claimed  that  it  was  the  full  face  of  the 
four  notes ;  the  defendant  claimed  that  the  consideration  was  set- 
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tied  in  the  fonner  action,  and  that  it  was  $300  for  all  the  notes, 
while  the  plaintiff  claimed  the  consideration  for  all  the  notes  to  be 
$4,000.  This  agreement  shows  that  the  question  of  consideration 
was  left  an  open  one,  and  that  the  appellee  sacoeeded  solely  upon 
the  plea  of  former  adjudication. 

It  is  established  by  many  decisions  that  the  consideration  of  an 
assignment  of  a  note  not  payable  in  bank,  in  the  absence  of  eyi- 
dence  to  the  contrary,  is  to  be  deemed  the  amount  evidenced  by 
the  note.  Ibust  y.  Oregg,  68  Ind.  399 ;  Black  v.  Duncan,  60  id. 
522;  Lee  y.  Pile,  37  id.  107;  Tause  y.  McOreary,  2  Blackl  243; 
Johfiaon  y.  Dickson,  1  id.  256.  The  appellant  therefore  made  a 
prima  facie  case  when  the  note  and  assignment  were  put  in  eyi- 
dence,  and  cast  upon  the  appellee  the  duty  of  showing  that  the 
consideration  was  fully  exhausted  by  the  former  judgment,  or  that 
the  whole  controversy.  :i8  well  that  part  inyolved  in  the  former  ac- 
tion as  that  embraced  iu  this,  was  determined ,  and  as  no  attempt 
was  made  to  show  that  the  consideration  was  all  taken  up,  his  suc- 
cess was  therefore  solely  upon  the  former  judgment,  and  this,  as 
we  haye  shown,  did  not  of  itself  entitle  him  to  a  recoyery. 

Judgment  remreed. 


Gboyes  t.  Gook. 

C86Iiid.]M.) 

QUHtuU  df  jyaiudi  —  eontraet  not  to  be  perfermed  ia  a'fMr. 

An  onl  agreement  bj  which  one  famishes  the  use  of  a  stallion  for  the  maie  el 
another,  and  promisee  to  paj  him  a  certain  sum  for  the  foal  when  ive 
months  old,  is  within  the  statute  of  frauds.* 

ACTION  for  price  of  a  colt.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

W,  A,  OuUen  and  B.  L.  Smith,  for  appellant. 

J.  Q,  Thomas  and  J.  J.  Spann,  for  appellee. 

Woods,  0.  J.   The  appellant  sued  the  appellee  for  the  price  of  a 
oolt.     The  question  in  the  case  arises  under  that  clause  of  the 

*8ee  Suttitt^       AlatUic  MiOt  0»  R.  I.  480),  43  Am.  Rep .  99. 
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statute  of  frauds  which  requires  that  contracts  not  to  be  performed 
within  one  year  be  put  in  writing.  The  facts,  as  specially  (oand 
by  the  court,  are  in  substance,  that  the  appellant  being  the  owner 
of  a  breeding  mare,  and  the  appellee  of  a  stallion,  it  was  agreed 
that  the  latter  should  famish  the  use  of  his  horse>  and  pay  to  the 
appellant  150  for  the  colt  upon  delivery  of  the  same  to  him  when 
it  should  be  five  months  old.  The  agreement  was  made  and  the 
horse  let  to  the  mare  on  the  10th  day  of  August,  1880 ;  the  foal 
was  produced  on  the  10th  day  of  July,  1881,  and  on  the  12th  day 
of  December,  1881,  the  plaintiff  offered  to  deliver  the  colt  to  the 
defendant,  who  refused  to  accept  it  and  to  pay  the  stipulated  price. 
The  contract  was  not  in  writing,  and  was  plainly  within  the  inhibi- 
tion of  the  statute,  because  according  to  its  terms,  and  in  the  course 
of  nature,  it  could  not  be  performed  within  one  year  from  the  time 
it  was  made.  Browne  Stat.  Frauds  (4th  ed.),  ch.  13 ;  Wikon  v. 
Ray,  13  Ind.  1 ;  Shipley  v.  Patton's  AdmW,  21  id.  169 ;  Goodrich 
V.  Johnson,  66  id.  258  ;  Pierce  v.  Paints  Estate,  28  Vt.  34  ;  Lock- 
wood  V.  Barnes,  3  Hill,  128 ;  38  Am.  Dec.  620.  The  case  last 
cited  is  distinctly  in  point. 

It  is  claimed  that  there  was  such  a  part  performance  as  to  take 
the  case  out  of  the  statute ;  but  the  authorities  cited  show  that  this 
position  is  not  tenable.  In  section  285  of  Browne,  supra,  it  is  said:' 
**  One  thing  is  well  settled  and  admitted  in  all  cases ;  that  the  con- 
tract must  be  capable  of  entire  and  complete  execution  within  one 
year.  It  is  not  enough  that  it  may  be  commenced,  or  ever  so  nearly 
completed  in  that  space  of  time.'' 

If  in  this  case  it  may  be  said  that  there  was  a  partial  performance 
of  the  agreement,  it  was  entirely  to  the  advantage  of  the  appellant 
in  that  he  had  the  use  of  the  appellee's  horse  free  of  charge,  and 
without  liability  therefor  so  long  as  he  himself  was  guilty  of  no 
breach  of  the  contract,  or  was  willing  to  comply  with  it.  It  is  not 
found  as  a  fact,  and  the  court  cannot  judicially  say,  that  he  suffered 
any  loss  or  inconvenience,  or  parted  with  any  advantage  or  value  in 
the  transaction.  There  is  therefore  no  ground  for  saying  that  the 
refusal  of  the  appellee  to  comply  with  the  agreement  operated  as  a 
fraud  upon  the  appellant ;  and  without  this  there  is  neither  reason 
nor  authority  for  saying  that  the  case  does  not  come  within  or  should 
be  excepted  from  the  operation  of  the  statute. 

Judgment  termed. 


464  INDIANA, 


Lake  Erie  and  Weetem  Hallway  Compan j  t.  Fix. 


Lad  Ebu  ajtd  Wbbtbrit  Railway  Oompajtt  t.  Fcl 

CBB  Ind.  881.) 

Oarritr — patmnffer  —  wranff^  ^fteUon, 

A  paAwnger  bought  a  round-trip  rmUroad  ttcket,  and  surrendered  h  to  a  hnk^ 
man  who  came  aroond  and  demanded  it  (the  conductor  being  in  hiding  on 
the  engine),  and  who  tore  it  in  two,  keeping  one  part  and  giving  back  the 
other,  Bnpposing  one-half  was  good  for  either  way.  On  his  return  the  pae- 
aenger  ofibred  the  said  portion  of  the  ticket,  bat  the  conductor  refused  it, 
and  notwitlistanding  the  passenger's  explanation,  ejected  him  for  refusing 
to  pay  fare.  MM,  that  the  passenger  oonld  lecoyer  damages  of  the  com- 
pany. 

ACTION  for  wTongfal  ejection  from  railway  train.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

IT.  W.  Ohawy  F.  S.  Chase  and  F.  W.  Chase,  for  appellant 
J.  R.  Ooffroth  and  T.  A.  Stuart,  for  appellee. 

Elliott,  J.  This  action  was  instituted  by  the  appellee  to  reooyer 
damages  for  the  wrongful  act  of  the  appellant's  serrants  in  eject- 
ing him  from  one  of  its  passenger  trains. 

[Minor  points  omitted.] 

The  controlling  questions  in  the  case  arise  on  the  evidence;  that 
giyen  on  the  part  of  the  appellee  fully  establishes  these  facts:  On 
the  5th  day  of  May,,  1880,  the  appellee  bought  of  appellant's  agents 
at  its  station  of  Ambia,  a  round-trip  ticket,  entitling  him  to  a  passage 
to  the  station  of  Boswell  and  back  to  that  of  Ambia;  the  appellee 
entered  appellant's  train;  shortly  afterward  a  man  came  along; 
asked  for  the  ticket;  it  was  handed  him,  he  tore  it  in  two,  kept 
one  part,  and  handed  back  another  part;  appellee  did  not  notice 
what  part  was  handed  back  to  him;  about  eleven  o'clock,  of  the 
the  same  night  he  entered  appellant's  train  to  return  to  Ambia; 
handed  the  conductor  the  part  of  the  ticket  which  he  had  received 
from  the  man  on  the  other  train;  the  conductor  refused  to  accept 
the  ticket,  and  notwithstanding  the  explanation  of  appellee,  and 
against  his  remonstrances,  ejected  him  from,  the  train.  The  man 
who  took  and  tore  up  the  ticket  wa§  not  the  regular  conductor,  but 
was  a  brakeman  in  charge  of  the  train  instead  of  the  conductor^ 
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who  was  concealed  on  the  engine,  in  order  to  prevent  arrest  upon  a 
warrant  held  against  him  by  a  constable  in  Ambia;  the  brakeman 
in  charge  of  the  train  testified  that  he  supposed  that  one-half  of 
the  ticket  was  good  for  a  ride  either  way;  the  behavior  and  appear- 
ance of  the  appellee  were  orderly  and  genteel. 

This  evidence,  and  it  was  not  materially  contradicted,  made  a 
case  for  the  appellee.  It  showed  that  he  had  purchased  a  ticket 
entitling  him  to  be  transported  from  Ambia  to  Boswell  and  back, 
and  that  if  there  was  any  wrong  in  improperly  separating  the  parts 
of  the  ticket  the  wrong  was  that  of  the  company's  agent,  and  not 
that  of  the  passenger.  One  who  acts  in  good  faith  ought  not  to  be 
deprived  of  his  rights  through  the  fault  of  the  servant  of  the  carrier 
who  has  undertaken  to  carry  him  safely.  It  is  the  duty  of  carriers 
to  provide  agents  and  servants  who  can,  and  will,  properly  protect 
the  interests  of  passengers,  and  not  by  want  of  skill,  lack  of 
knowledge,  or  want  of  care,  take  from  passengers  rights  for  which 
they  have  contracted  and  paid.  In  Pittsburg,  0tc.,  Ry.  Co.  \\ 
Hennighy  39  Ind.  509,  the  passenger  gave  to  the  conductor  his 
ticket  from  Chicago  to  New  Oastle;  no  check  was  given  him;  there 
was  a  change  of  conductors  between  the  two  points,  and  the  last 
conductor  ejected  him  because  he  had  no  check,  and  it  was  held 
that  an  action  would  lie..  The  facts  in  the  case  of  ToledOr  etc.,  Ry. 
Co.  V.  McDonough,  58  Ind.  289,  were  substantially  these:  A  pas- 
aeager  purchased  a  ticket  entitling  him  to  ride  to  Fort  Wayne;  he 
entered  a  car  attached  to  a  freight  train;  the  conductor  of  this  train 
took  up  his  ticket,  gave  him  an  ordinary  conductor's  check,  show- 
ing that  he  was  a  passenger  to  the  city  named  above;  he  desired  to 
get  to  that  city  sooner  than  the  freight  train  would  carry  him  ;  the 
conductor  advised  him  to  get  on  the  express  train  at  the  station  of 
New  Haven,  and  assured  him  that  the  check  given  him  would  se- 
cure a  passage  to  his  destination;  the  passenger,  acting  on  the 
advice  and  assurances  of  the  conductor  of  the  freight  truin,  entered 
the  express  train;  the  conductor  of  that  train  refused  to  accept  the 
check,  and  ejected  him  from  the  train,  and  the  plaintiff  was  held 
to  be  entitled  to  a  recovery.  In  the  case  of  Pahner  v.  Railroad, 
3  S.  G.  580;  &  c,  16  Am.  Rep.  750,  the  plaintiff  purchased  a  ticket 
of  the  defendant's  agent,  entitling  him  to  a  passage  from  Charlotte 
to  Augusta,  with  the  privilege  of  stopping  over  at  Columbia;  the 
ticket  contained  separate  coupons  from  Charlotte  to  Columbiay  and 
from  Columbia  to  Augusta;  the  conductor,  between  Charlotte  and 
Vol.  XLV  —  50 
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Columbia,  took  off  both  coupons  and  gaye  the  passenger  a  condactor's 
check;  plaintiff  stopped  off  at  Oolumbia,  and  on  the  next  day 
entered  another  train;  the  conductor  of  that  train  refused  to  re- 
ceive the  check  given  him  the  day  before,  and  ejected  him:  the 
court,  after  a  full  discussion,  held  that  he  was  entitled  to  his  ac- 
tion. The  principle  laid  down  in  Hamilton  v.  Hiird  Avenue  J?.  Co., 
53  N.  Y.  25,  is  the  same  as  that  acted  upon  in  our  own  cases.  In 
the  case  cited  a  passenger  got  on  a  car,  paid  his  fare,  was  trans- 
ferred to  another,  the  conductor  demanded  fare,  he  refused  to  pay, 
and  it  was  held  that  he  was  entitled  to  damages  for  his  expulsion 
from  the  car.  Our  cases  also  find  support  in  the  well  reasoned 
ease  of  Burnham  v.  Grand  Trunk  Ry.  Oo.,  63  Me.  298;  8.  c,  18 
Am.  Bep.  220. 

Appellant  cites  the  case  of  JefferwnvilU  R.  Go.  v.  Rogers^  28  Ind* 
1,  but  that  case  affords  no  support  to  the  theory  of  counsel.  On 
the  contrary,  it  is  against  it;  for  there  the  court  held  that  a  pas- 
senger who  found  a  ticket  office  closed  was  entitled  to  be  carried  at 
the  rate  of  fare  prescribed  in  cases  where  tickets  were  purchased, 
and  that  he  had  a  right  of  action  for  his  expulsion  from  the  train, 
although  he  tendered  the  conductor  no  more  than  the  ticket  rate 
of  fare.  In  Toledo,  etc.,  Ry,  Co.  y.  Wright,  68  Ind.  586;  8.  c,  34 
Am.  Rep.  277,  the  passenger  had  neither  bought  a  ticket  nor  paid 
his  fare.  The  case  of  Shelton  t.  Lake  Shore,  etc.,  Ry.  Co.,  29  Ohio 
St.  214,  is  plainly  distinguishable  from  the  present  In  that  case 
the  passenger  had  bought  a  commutation  ticket  which  contained  a 
contract  which  he  was  required  to  sign,  and  a  proyision  that  if  it  was 
presented  unsigned  the  company's  conductor  should  take  it  up.  It 
was  pres^ted  without  having  been  signed  and  was  taken  up.  The 
passenger  afterward  got  on  another  train  without  a  ticket,  refused 
to  pay  fare  and  was  ejected.  It  is  clear  that  in  the  case  cited  the 
passenger  was  in  the  wrong  because  he  had  not  signed  the  contract 
as  the  term  of  the  ticket  required  him  to  do.  The  cases  of  Chicago, 
etc.  R.  Co.  y.  Griffin,  68  111.  499,  Frederick  v.  Marquette,  etc,  R 
Co.,  37  Mich.  342;  s.  c,  26  Am.  Bep.  531,  and  Towneend  v.  New 
York,  etc,  R.  Co.,  56  N.  Y.  295;  8.  c,  15  Am.  Rep.  419,  were 
cases  in  which  the  ticket  agent  gaye  the  passenger  tickets  to  the 
wrong  station,  and  it  was  held  that  the  conductor  was  not  bound  to 
take  the  statement  of  the  passenger,  and  might  eject  him,  but  that 
an  action  would  lie  against  the  company  for  the  ticket  agent's 
wrong.      These  cases  can   not  bo   regardetl    as    here    in   point, 
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for  in  this  instance  the  passenger  bought  the  ticket  he  was  required 
to  haye,  surrendered  it  to  the  proper  agent  of  the  company  on  de- 
mand^ received  back  what  the  agent  of  the  corporation  believed  to 
be  the  proper  evidence  of  a  right  to  return,  and  presenced  this  to 
the  conductor  when  called  on.  It  is  clear  that  the  passenger  was 
guilty  of  no  wrong,  was  not  without  evidence  of  his  right  to  trans- 
portation, and  had  obeyed  the  directions  of  the  company's  agents. 
In  a  case  decided  by  the  Illinois  court,  the  passenger  was  unable  to 
buy  a  regular  ticket  on  account  of  the  inability  of  the  agent  to 
furnish  him  with  one.  The  agent  wrote  a  statement  showing  that 
fact,  which  the  conductor  refused  to  act  upon,  and  expelled  the 
passenger;  and  for  this  act  the  corporation  was  held  responsible. 
Si  Laiiis,  etc.,  R.  Go.  v.  2>a%,  19  111.  352.  This  was  the  ruling 
in  Jeffersonvitte  R.  Co  v.  Rogers,  supra,  and  the  principle  underly- 
ing these  cases  supports  the  decisions  in  the  case  first  cited,  for  if 
the  passenger  is  held  to  be  in  the  right  where  he  does  all  a  pru- 
dent man  can  in  the  one  case  so  must  it  be  held  where  he  so  acts  in 
the  other.  The  holding  of  our  courts  harmonizes  with  the  well 
recognized  general  rule  that  a  passenger  has  a  right  to  act  upon  the 
conduct  and  durectionB  of  the  agents  of  the  corporation.  Siner  v. 
Chreat  Western  Ry.  Co.,  L.  R.,  3  Exch.  159;  Pensylvama  R.  Co.  v. 
McOloskey^  23  Penn.  St.  526;  Chicago,  etc.,  R.  Co.  v.  Randolph,  58 
lU.  510;  8.  c,  5  AuL  Rep.  60;  Lambeth  v.  North  Carolina  R.  Co., 
66  N.  C.  494;  s.  0.,  8  Am.  Rep.  508;  Bridges  v.  North  London  Ry. 
Co.,  L.  R.  6  Q.  B.  377;  Georgia,  etc.,  Co.  v.  Mc  Curdy,  45  Oa.  288; 
8.  c,  12  Am.  Rep.  577;  Bayley  v.  JSastem  R.  Co.,  125  Mass.  62; 
Mclntyre  v.  New  York,  etc.,  R.  Co.,  37  N.  Y.  287. 
[Question  of  damages  omitted.] 

Judgment  ixffirmtd^ 


Saokxtt  v.  City  of  Nbw  Albavt. 

(8B  Ind.  4T8.) 

OenMiUioiuU  Ubw — UmitaHan  of  municipal  indebtednese. 

Where  the  Conetltatioii  farbida  anjr  mnnidpel  oorporatkm  ever  tnhiwo— ta 
dehted  beyond  a  certain  amount,  "  in  anj  manner  or  for  any  parpoee/'  that 
amount  may  not  be  exceeded  even  for  neceeeary  current  expenses.* 

•  Same  effect.  Prince  v .  CfUy  of  Quincy  (106  111   188).  44  A  in .  Bep  785. 
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ACTION  for  injunction.    The  opinion  states  the  case.     The  in- 
junction  was  dissolved  below. 

S.  K.  Wolfe  and  J.  H.  SMt^nhurg,  for  appellant. 

A.  Lhwling  and  J.  V,  KeUo^  for  appellees. 

NiBLACK,  0.  J.  On  the  17th  day  of  January,  1882,  the  city  of 
New  Albany,  in  this  State,  acting  through  its  mayor,  entered  into 
a  written  contract  with  the  G-amewell  Fire  Alarm  Telegraph  Com- 
pany for  three  fire  alarm  strikers  and  five  signal  boxes,  to  be  com- 
pleted and  placed  in  position  by  the  1st  day  of  April,  then  ensuing, 
for  the  aggregate  sum  of  $3,325.  On  the  15th  day  of  April,  1882, 
Charles  Sackett,  a  citizen  and  taxpayer  of  that  city,  filed  his  com- 
plaint, verified  by  his  oath,  in  the  Floyd  Circuit  Court,  making 
defendants  thereto  the  said  city  of  New  Albany,  the  members  of  its 
common  council,  its  mayor,  treasurer  and  clerk  and  said  fire  alarm 
telegraph  company,  and  alleging  that  the  taxable  property  of  said 
city  amounted  to  the  sum  of  $6,649,465  ;  that  the  indebtedness  of 
said  city,  at  the  time  the  contract  was  entered  into,  had  reached  and 
still  constituted  the  aggregate  sum  of  $390,000,  being  more  than 
two  per  centum  of  the  taxable  property  of  such  city ;  that  there 
was  no  money  in  the  treasury  of  said  city  which  could  be  applied 
in  payment  for  the  fire  alarm  strikers  and  signal  boxes  contracted 
for  as  above  stated ;  that  said  city,  acting  through  its  common 
council,  was  threatening  to  direct  and  was  about  to  require  its  clerk 
to  draw,  and  its  mayor  to  sign,  an  order  in  writing  on  its  treasurer 
in  favor  of  the  above  named  fire  alarm  telegraph  company,  for  the 
sum  agreed  to  be  paid  for  the  fire  alarm  strikers  and  signal  boxes  ; 
that  if  such  an  order  should  be  issued  it  would  be  in  violation  of 
the  thirteenth  article  of  the  Constitution  of  this  State,  and  con- 
sequently void,  but  the  order  would  be  liable,  nevertheless,  to  be 
thrown  upon  the  market  as  an  obligation  representing  an  indebted- 
ness, and  in  many  ways  to  involve  the  city  in  litigation,  expense  and 
trouble.  Wherefore  the  plaintiff  demanded  that  the  defendants 
might  be  enjoined  and  inhibited  from  issuing  an  order  on  the  treas- 
urer of  said  city  or  other  written  obligation  on  account  of  such  fire 
alarm  strikers  and  signal  boxes,  and  all  other  appropriate  relief. 

'  A  temporary  restraining  order  was  accordingly  granted,  on  the 
same  day,  by  the  judge  of  the  Floyd  Circuit  Court  At  the  ensuing 
May  term  the  defendants  moved  the  court  to  dissolve  the  restrain- 
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ing  order  upon  the  ground  that  the  complaint  did  not  contain 
facts  sufficient  to  entitle  the  plaintiflF  to  maintain  such  proceedings 
against  them.  They  also  demurred  to  the  complaint  for  substanti- 
ally the  same  cause. 

The  court  took  both  the  motion  to  dissolve  the  restraining  order 
and  the  demurrer  to  the  complaint  under  advisement,  and  by 
agreement  of  parties,  entered  an  order  continuing  the  restraining 
order  in  force  until  otherwise  further  ordered. 

At  the  September  term  following  the  court  sustained  the  motion 
of  the  defendants  to  dissolve  the  restraining  order,  and  made  an 
order  formally  dissolving  it. 

The  plaintiff  has  appealed,  under  the  provisions  of  section  646  of 
the  R.  S.  of  1881,  permitting  appeals  from  certain  interlocutory 
orders,  and  has  assigned  error  upon  the  decision  of  the  court  dis- 
solving the  restraimng  order  as  above  stated. 

The  thirteenth  article  of  the  Oonstitution,  as  adopted  on  the 
14th  day  of  March,  1881,  and  referred  to  in  the  complaint,  reads 
as  f oUows  : 

*^  No  political  or  municipal  corporation  in  this  State  shall  ever 
become  indebted,  in  any  manner  or  for  any  purpose,  to  an  amount, 
in  the  aggregate  exceeding  two  per  centum  on  the  value  of  the  tax- 
able property  within  such  corporation,  to  be  ascertained  by  the  last 
assessment  for  State  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness  ;  and  all  bonds  or  obligations,  in  excess  of  such 
amount,  given  by  such  corporation,  shall  be  void." 

To  this  is  added  a  proviso,  that  through  certain  proceedings  an 
indebtedness  to  a  greater  amount  may  be  incurred  in  time  of  war, 
foreign  invasion,  or  other  great  public  calamity  ;  but  the  complaint 
showed  affirmatively  that  the  contract  sought  to  be  enjoined  did  not 
fall  within  any  of  the  exceptions  contained  within  the  provisa 

The  controlling  question  in  this  case  is,  did  the  averments  of  the 
complaint  bring  the  indebtedness  arising  out  of  the  contract  be- 
tween the  city  of  New  Albany  and  the  Ghtmewell  Fire  Alarm  Tele- 
graph Company  within  the  inhibition  imposed  by  the  thirteenth 
article  of  the  Oonstitution,  supra  f 

Counsel  for  the  appellees  admit  that  the  phraseology  of  this 
article  of  the  Oonstitution  is  broad  enough,  abstractly  considered, 
to  prohibit  the  several  cities  of  the  State  from  voluntarily  incurring 
any  indebtedness,  without  reference  to  the  purpose  of  its  creation, 
in  excess  of  two  per  centum  of  its  taxable  property,  but  insist,  that 
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•  taking  into  conflideratiou  the  eyils  intended  to  be  remedied  by  the 
adoption  of  the  article,  as  well  as  the  general  condition  of  the  mani- 
cipal  affairs  of  the  State  at  the  time  of  its  adoption,  its  inhibition 
ought  not  to  be  construed  as  applicable  to  debts  contracted  on  ac- 
count of  the  current  and  ordinary  expenses  of  the  respective 
municipalities  to  which  it  refers. 

The  State  of  Illinois  has  a  constitutional  provision  very  similar 
to  the  one  set  out  as  above,  the  only  material  difference  as  applicable 
to  this  case  being  that  in  that  State  the  inhibition  extends  only  to 
all  indebtedness  in  excess  of  five  per  centum  of  the  taxable  prop- 
erty of  the  various  municipal  corporations  within  its  limits.  In 
the  case  of  Gity  of  Springfield  v.  Edwards,  84  111.  626,  a  case  quite 
analogous  to  this  in  its  essential  facts,  the  Supreme  Court  of  that 
State  very  aptly  said  : 

''In  considering  what  construction  shall  be  given  to  a  Gonstitn* 
tion  or  a  statute,  we  are  to  resort  to  the  natural  signification  of  the 
words  employed,  in  the  order  and  grammatical  arrangement  in 
which  they  are  placed  ;  and  if,  when  thus  regarded,  the  words  em- 
-body  a  definite  meaning,  which  involves  no  absurdity,  and  no  con- 
tradiction between  different  parts  of  the  instrument,  then  such 
meaning  is  the  only  one  we  are  at  liberty  to  say  was  intended  to  be 
conveyed.'* 

In  defining  what  constituted  an  indebtedness  within  the  meaning 
of  the  constitutional  provision  of  that  State,  that  court  further 
said  :  ''  If  a  contract  or  undertaking  contemplates,  in  any  con- 
tingency, a  liability  to  pay,  when  the  contingency  occurs  the  liability 
is  absolute  —  the  debt  exists — audit  differs  from  a  present,  un- 

*  qualified  promise  to  pay,  only  in  the  manner  by  which  the  indebted- 
ness was  incurred.  And  since  the  purpose  of  the  debt  is  expressly 
excluded  from  consideration,  it  can  make  no  difference  whether  the 
debt  be  for  necessary  current  expenses,  or  for  something  else.''  It 
was  further  held  in  that  case  that  where  a  city  has  made  suitable 
provision  for  the  discharge  of  an  obligation  resting  upon  it,  or  has 
the  ready  means  necessary  to  pay  a  claim  against  it,  the  issuance  of 
an  order  upon  its  treasurer  for  the  payment  of  such  obligation  or 
claim  does  not  create  such  a  debt  against  the  city  as  the  constitu- 
tional provision,  then  under  consideration,  was  intended  to  inhibit 

The  conclusion  then  reached  however  was  that  certain  warrants 
issued  by  the  city  of  Springfield^  exceeding  the  constitutional 
limit  of  indebtedness,  and  payable  at  a  future  day,  and  contingently 
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as  to  interest,  when  there  were  no  funds  in  its  treasury,  had  been 
unlawfully  issued,  and  the  judgment  below,  enjoining  the  further 
issuance  of  such  warrants,  was  affirmed.  This  case  was  approved 
and  followed  by  the  later  case  of  Lmo  y.  People,  87  III.  386. 

On  the  7th  day  of  August,  1873,  the  city  of  Quincy,  in  the  State 
(»f  Illinois,  by  an  ordinance  entered  into  a  contract  with  Edward 
Prince  for  the  erection  of  water  works  within  its  corporate  limits, 
agreeing  to  pay  an  annual  sum  for  the  use  of  water  to  ex- 
tinguish fires,  and  a  further  annual  sum  for  each  fire  hydrant 
used  by  the  city. 

The  water  works  were  constructed  in  accordance  with  the  require- 
ments of  the  ordinance,  and  the  terms  of  the  agreement  were 
mutually  observed  for  several  years,  when  the  city,  assuming  that 
the  contract  had  been  entered  into,  on  its  part,  without  competent 
authority,  declined  further  compliance  with  terms  of  the  contract, 
and  so  notified  Prince. 

This  resulted  in  a  suit  by  Prince  against  the  city  for  damages 
for  a  breach  of  the  contract.  The  city  pleaded  in  bar  of  the 
action  that  at  the  time  of  the  making  of  the  contract  with  Prince 
it  was,  and  ever  since  has  continued  to  be,  indebted  in  an  aggre- 
gate sum  of  more  than  five  per  centum  of  the  value  of  its  taxable 
property. 

To  that  Prince  replied  that  the  several  sums  of  money  stipulated 
to  be  paid  by  the  city  pertained  to  the  ordinary  expenses  of  the 
government  of  the  city  and  the  administration  of  its  municipal 
aflFairs ;  that  said  several  sums  of  money,  when  taken  together 
with  the  other  expenses  necessarily  incurred  in  carrying  on 
the  city  government,  were  within  the  limits  of  the  current 
revenues  of  the  city.  The  court  however  sustained  a  demurrer  to 
the  replication. 

Upon  an  appeal  the  Supreme  Court  of  Illinois  held  that  the  de- 
murrer to  the  replication  was  correctly  sustained,  and  cited  approv- 
ingly the  cases  of  City  of  Springfield  v.  Edwards,  supra;  and  of 
Lawy.  People,  supra;  Prince  v.  Ciiy  of  Quincy,  106  lU.  138; 
s.  c,  44  Am.  Rep.  786.  See  also  Prince  v.  Oity  of  Quincy,  106 
HI.  215. 

The  State  of  Iowa  has  also  a  constitutional  provision,  limiting 
the  indebtedness  of  its  municipal  corporations  to  an  amount  not 
exceeding  five  per  centum  of  their  taxable  property,  and  declaring, 
as  does  the  similar  provision  in  Illinois,  that  no  municipal  coq>o- 
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ration  shall  be  allowed  to  become  indebted  in  any  greater  aggre* 
gate  amount  in  any  manner  or  for  any  porpoee. 

In  the  case  of  Orant  y.  OUy  of  Davmiport^  36  Iowa,  396,  the  Su- 
preme Court  of  Iowa,  in  commenting  upon  the  constitutional 
provision  of  that  State  above  referred  to,  said:  **  We  are  not,  by 
any  means,  inclined  to  limit  or  restrain  the  meaning  of  the  word 
^indebtedness,"  as  there  used,  so  as  to  confine  it  to  debts  evidenced 
by  bond  or  those  which  are  due  simply,  but  rather  to  give  to  the 
word  its  fair  and  legitimate  meaning  and  general  acceptation." 

This  rule  of  interpretation,  as  applicable  to  that  provision,  was 
quoted  with  approval  in  the  subsequent  case  of  French  v.  (My  of 
Burlington^  42  Iowa,  614,  to  which  the  court,  in  that  case,  added 
that ''  If  the  indebtedness  is  created  for  any  purpose,  it  is  within 
the  constitutional  inhibition." 

The  Supreme  Court  of  Iowa  have  ruled  upon  questions  arising 
under  the  same  constitutional  provision,  in  a  considerable  number 
of  other  cases,  and  taking  all  the  cases  in  that  State  bearing  upon 
that  provision  together,  and  considering  what  was  really  decided 
in  each  particular  case,  they  sustain  the  definition  and  interpreta* 
tion  given  as  well  as  the  conclusion  reached  in  the  case  of  City  of 
Springfield  v.  Edwardsy  supra,  to  which  reference  has  been  made 
as  above.  Dively  v.  OUy  of  Cedar  Falls,  27  Iowa,  227;  Scott  v. 
City  of  Davenport,  34  id.  208;  Nat'l  State  Bank  v.  Ind.  Diet.,  39 
id.  490;  McPherson  v.  Foster,  43  id.  48 ;  Mosher  v.  Ind.  School 
Diet.,  44  id.  122;  City  of  Council  Bluffs  v.  Stewart,  51  id.  385  ; 
DiU.  Mun.  Corp.  (3d  ed.),  §§  130-135;  old  sections  85-88. 
i  Jf  we  were  considering  this  case  as  one  of  first  impression  in  all 
respects,  and  hence  independently  of  the  cases  cited  and  of  all 
other  authorities  having  any  special  application  to  it,  we  would 
feel  it  to  be  our  duty  to  hold  that  all  indebtedness  voluntarily 
created  by  the  city  of  New  Albany,  for  any  purpose,  in  excess  of 
two  per  centum  on  its  taxable  property,  falls  within  the  inhibition 
of  the  thirteenth  article  of  our  Constitution.  By  ''  indebtedneBs," 
in  this  connection,  we  mean  an  agreement  of  some  kind  by  the 
city  to  pay  money  where  no  suitable  provision  has  been  made  for 
the  prompt  discharge  of  the  obligation  imposed  by  the  agreement 
It  was  obviously  the  intention  of  the  legislature  in  submitting,  and 
of  the  people  in  adopting,  the  thirteenth  article  of  the  Constitution, 
to  arbitrarily  restrict  the  power  of  municipal  corporations  to  con- 
tract debts  to  n  limited  per  centum  of  their  taxable  property,  and 
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to  require,  when  that  limit  o{  indebtedness  has  been  reached,  that 
such  corporations  shall  be  prepared  to  pay  for  whateyer  of  value 
they  may  obtain,  without  the  incurrence  of  any  further  indebted- 
ness for  any  purpose  whatever.  Ii^  this  view  the  allegation  of  the 
complaint,  that  there  was  no  money  in  the  treasury  of  the  city  of 
New  Albany  which  could  be  applied  to  the  payment  of  the  claim 
of  the  fire  iJarm  telegraph  company,  was  a  material  and  pivotal 
allegation  in  this  proceeding.  The  necessary  inference  from  that 
allegation  was,  that  if  an  order  should  be  issued  on  the  treasurer 
of  the  city  for  the  payment  of  that  claim,  it  would  become  simply 
a  debt  due  from  the  city  to  be  thereafter  provided  for,  if  ever 
paid,  and  which  could  be  made  to  draw  interest  by  being  presented 
to,  and  properly  indorsed  and  registered  by,  the  city  treasurer.  R. 
S.,  1881,  §  3081. 

It  is  further  insisted  by  the  appellees  that  other  remedies  were 
open  to  the  appellant,  and  that  for  that  reason,  if  for  no  other,  the 
facts  alleged  did  not  make  a  case  for  a  restraining  order  against 
them.  In  their  assumption  of  that  position  the  appellees  are  not 
supported  by  the  authorities.  On  the  contrary,  the  weight  of 
authority  is  overwhelmingly  against  the  position  they  thus  seek  to 
maintain.  In  a  case  like  this  no  other  remedy  would  be  so  apt, 
comprehensive  and  complete  as  a  suit  to  restrain  the  municipal  au- 
thorities from  transcending  the  limitations  placed  upon«  them  by 
tne  organic  law  of  the  State,  and  thus  possibly  involving  embar- 
rassing, if  not  harassing  complications.  DiU.  Mun.  Corp.,  §  914, 
$i  seq,;  diyof  Nmo  London  v.  Brainard,  22  Conn.  552  ;  Webster 
V.  Town  of  Hartainion,  32  id.  131;  CoUon  v.  Hanchett,  13  IlL  615; 
Barr  v.  Dmiston,  19  N.  H.  170;  Jfayor,  etc.,  v.  Gilly  31  Md.  375  ; 
Mwrritt  v.  PlainfiM,  45  N.  H.  126;  Roberts  v.  Mayor,  etc.,  5  Abb. 
Pr.  41, 

The  facts  averred  in  the  complaint  presented  what  appears  to  us 
to  have  been  a  good  prima  facie  case  for  a  restraining  order  against 
the  appellees.  We  cannot  therefore  escape  the  conclusion  that 
the  court  erred  in  dissolving  the  temporary  restraining  order  with- 
out cause  shown,  or  hearing  the  cause  upon  its  merits. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opin- 
ion. 

Judgment  reversed. 

HowK,  J.,  was  absent  when  this  cause  was  consid'ered. 
Vol.  XLV  —  60 
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Bulkohabd  y.  Pasoha]* 

(68  Ga.  ».) 
JSnCUnon  —  MMIIfMttffl  —  fMNffMnMip. 

A  paitiMr  In  entitled  to  an  exemption  from  execution  oat  of  pertaflnhip  pra^ 

erty,  before  teTeranoe.* 

IQETITION  for  exemption.     The  opinion  states  the  tads. 

Peabody  dk  Brawnony  for  plaintifb  in  error. 
Willis  A  Willis,  for  defendant. 

Crawford,  J.    W.  0.  Paschal^  of  the  firm  of  Paadhal  &  Heid- 

ing8f elder,  filed  his  petition  and  schedule  for  homestead  and  ex- 
emption. Blanchard,  Williams  &  Company,  creditors,  objected  to 
the  schedule,  and  disputed  the  value  of  the  personalty.  Upon  the 
trial  of  the  case  in  the  Superior  Court,  to  which  it  had  been  ap- 
pealed, the  jury  rendered  a  yerdict  for  Paschal.  Blanchard,  Wil- 
liams &  Company  made  a  motion  for  a  new  trial,  which  was 
oyerruled,  and  they  excepted. 

•  ConUra,  SpUro  w.  PaaOan  (8  htm,  76),  81  Am.  Rep.  880. 
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(  1.  The  questions  made  by  the. record  are^  first,  whether,  if  a 
]>ortion  of  the  personal  property  included  in  the  schedule  of  appli- 
cant belonged  to  the  firm  of  Paschal  &  Heidingsf  elder  at  the  time 
the  same  was  leried  upon,  and  no  seyerance  had  been  made  by  the 
partners  at  that  time,  he  was  entitled  to  an  exemption  in  such  por^ 
tion? 

This  exact  question  has  neyer  been  ruled  by  this  court.  In  57 
Oa.  229  it  was  held,  where  each  partner  had  applied  for  a  home- 
stead in  partnership  land,  the  same  being  assigned  to  them  seyerally 
in  separate  parcels,  a  prior  creditor,  on  reducing  the  debt  to 
judgment,  could  not  enforce  the  judgment  over  the  homestead 
right 

In  59  Ga.  397  an  injunction  was  refused  to  a  partner  who  sought 
to  enjoin  the  wife  of  another  member  of  the  firm  from  taking  home- 
stead in  the  partnership  land,  on  the  ground  that  the  property 
was  partnership  property,  and  needed  to  pay  partnership  lia- 
bilities. 

Again,  it  was  ruled  in  63  Oa.  586,  that  a  homestead  in  the  undi- 
Tided  half  of  the  real  estate  belonging  to  a  firm  may  be  set  apart  to 
jbhe  wif  e  of  one  of  the  partners,  and  such  homestead  wiU  be  valid 
against  general  creditors  of  the  firm. 

,  In  the  first  case  cited  there  had  been  a  partition  of  the  lands  by 
the  partners,  between^  themselves,  before  the  'judgment.  In  the 
second  case,  where  the  injunction  was  refused,  the  homestead  had 
been  set  apart  out  of  the  undivided  half  of  the  premises.  In  the 
third  ease  it  was  also  set  apart  out  of  the  undivided  half  of  the  real 
Q^tg  belonging  to  the  partnership. 

In  the  casp .  before  us  it  was  after  the  levy  that  the  settlement  or 
severance  was  had  by  the  partners,  and  it  is  claimed  that  it  was 
then  too  late  for  any  act  of  the  partners  to  affect  the  rights 
of  creditors,  or  to  authorize  the  exemption,  even  if  the  right 
existed  before  the  judgment,  until  after  the  partnership  debts 
had  beeti  paid.' 

The  theory  of  the  plaintiff  in  error  is  that  the  partnership  prop- 
erty must  go  to  the  payment  of  the  partnership  debts,  before  any 
individual  interest  can  exist,  whereas,  in  fact  and  in  law,  the  indi- 
vidual members  of  the  firm  are  the  real  owners  of  the  partnership 
property.  And  although  the  law  directs  how  debts  shall  be  paid, 
it  never  lodes  sight  of  the  fact  that  a  partnership  is  made  up  of 
individuals  who  own  the  assets.     It  is  nevertheless  true,  that  in 


476  6E0B6IA, 


Fint  NaUooal  Bank  of  Amerlcoa  v.  ICajor,  ete. 


the  absence  of  any  legal  provifiion  giving  a  different  direction  to 
the  disposition  of  the  assets  of  a  finn,  they  woold  haye  to  be  paid 
oat  as  claimed.  Bnt  here  is  interposed  between  this  disposition  of 
the  property  which  an  individual  may  have  in  a  partnership, 
another  overriding  and  superior  right  thereto,  which  no  court  or 
ministerial  officer  can  disregard,  and  no  officer  has  the  jurisdiction 
or  authority  to  seize  or  sell,  except  for  certain  specified  debts,  in 
which  partnership  debts  are  not  included. 

Unless  therefore  partnership  property  is  to  be  appropriated  to 
partnership  debts,  regardless  of  all  individual  rights,  then  whether 
the  same  was  levied  upon  or  not  is  wholly  immaterial,  as  the  judg- 
ment and  levy  can  give  the  creditors  no  higher  right  as  against  an 
exemption  and  homestead  than  they  had  before. 

Any  other  construction  of  the  constitutional  provision,  and  the 
laws  passed  in  pursuance  thereof,  would  be  to  put  partnership 
4ebts  upon  a  higher  footing  than  individual  debts,  and  on  the  same 
level  with  those  excepted  in  the  Constitution,  as  well  as  to  deny  the 
right  of  homestead  and  exemption  to  possibly  one-fifth  of  the  heads 
of  families  in  the  State,  and  who  happen  to  be  engaged  in  part- 
nership pursuits.  And  the  Oonstitution,  in  effect,  would  then  be 
made  to  read,  that  each  head  of  a  family  in  this  State  shall  be  en- 
titled to  an  exemption  of  personalty,  and  a  homestead  of  reality, 
except  partners,  and  they  shall  be  excluded  until  they  pay  off  and 
discharge  all  their  partnership  liabilities. 

[Omitting  other  questions.] 

JudgmmU  rtv&TBBdL 

Spbkb,  J.,  concurred  on  the  question  of  partnership  on  thi 

ground  of  tiare  decUis,  but  not  as  an  original  proposition. 


FiBST  NATIOKA.L  BaKK  OF  AmBBIOUS  Y.  MaTOB,  Bia 

(«8  Ga.  119.) 

TaesaHon  —  vhen  moMy  paid  upom,  rwggarsMfc 

To  recoTer  taxes  paid  to  a  municipal  corporation  it  mo^t  appear  that  the  tns 
was  wboUjr  nnaathorlied ;  that  the  amoant  was  aotnallj  reertved  bj  tlie 
corporation  ;  and  that  it  was  paid  under  compulsion,  to  preTeotthe  iminfr> 
diate  seizure  of  sale  of  plaintiff's  goods,  or  arrest  of  his  person.  Volnntarj 
payment,  accompanied  hj  protest,  will  not  suffice. 
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ACTION  to  recoTer  money  paid  for  a  tax.     The  opinion  states 
the  facts.     The  defendant  had  judgment  below, 

B.  P.  Hollisy  for  plaintiff  in  error. 
Hawkins  A  Hawkins,  for  defendants. 

Spbkb,  J.  The  First  National  Bank  brought  suit  against  the 
defendants,  for  the  sum  of  $1,639,  besides  interest,  alleging  that 
petitioner  was  organized  as  a  National  bank  association,  and  under 
the  laws  of  the  United  States  was  empowered  to  carry  on  a  general 
banking  business  in  the  city  of  Americus ;  that  from  the  year  1872 
to  the  present,  by  virtue  of  the  authority  aforesaid,  petitioner  has 
been  engaged  in  the  banking  business  in  said  city ;  that  petitioner 
is  expressly  exempted  from  the  payment  of  any  tax  upon  its  busi- 
ness of  banking,  or  upon  its  capital  stock,  except  such  tax  as  it  is 
required  to  pay  the  goyemment  of  the  United  States,  as  proyided 
by  section  5214  of  the  Bevised  Oode  of  the  United  States.  Further 
petitioner  alleges,  that  notwithstanding  this  exemption,  the  defend- 
ant wrongfully,  and  without  any  authority  of  law,  has  demanded 
of  petitioner  the  sum  of  $100  per  annum,  as  a  license  tax  for  carry- 
ing on  the  said  business  of  banking  in  said  city.  Petitioner  paid 
said  tax  Uhder  protest,  and  to  avoid  a  seizure  and  sale  of  its  prop- 
erty by  said  mayor  and  city  council.  Under  this  illegal  assessment, 
it  has  paid  the  sums  of  $100  per  annum  from  the  year  1872  to 
1877,  inclusive,  which  was  illegally  extorted,  as  aforesaid,  for  carry- 
ing on  said  business,  and  which  the  Congress  of  the  United  States 
had  expressly  licensed.  Further  petitioner  shows  that  in  the  year 
1874,  while  engaged  in  said  business,  under  the  authority  aforesaid, 
defendant  assessed  a  tax  of  one  per  cent  upon  the  capital  stock  of 
petitioner,  making  the  sum  of  $639  which  was  illegal  and  void,  as 
the  same  was  not  subject  to  taxation  by  said  city.  Petitioner  pro- 
tested against  the  payment  of  said  sum,  but  to  avoid  a  sale  and 
seizure  of  its  property  by  said  mayor  and  oouncil,  did  pay  the  said 
sum,  in  the  year  1874,  and  the  sum  of  $300  for  the  year  1875. 
Since  the  year  1875  it  has  urged  upon  said  defendants  tL:  justice 
and  equity  of  returning  said  sums,  thus  illegally  assessed,  but  they 
now  refuse  to  pay  the  same ;  wherefore  petitioner  brings  suit,  etc. 

To  this  declaration  defendants  demurred,  which  demurrer  was 
sustained  by  the  court,  and  plaintiff's  action  dismissed  ;  wher^^ore 
plaintiff  excepted,  and  assigns  the  same  as  error. 
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The  question  in  this  record,  sabmitted  for  our  consideration  is, 
whether  plaintiff  has  set  forth  a  good  and  legal  cause  of  action  in 
his  writ,  and  was  there  error  in  dismissing  the  same  on  demurrer. 

To  determine  this  question  properly,  it  will  be  necessary  to  in- 
quire under  what  allegations  and  proofs  can  a  complaining  party 
recover  of  the  authorities  an  illegal  tax  that  has  been  levied  and 
collected  of  the  parfcy  complaining  —  that  is,  what  must  be  allied 
in  the  writ  and  what  must  be  proved  on  trial,  for  it  is  well  established 
as  a  rule  of  pleading  that  every  thing  must  be  alleged  and  proved 
that  is  essential  to  a  recovery  under  the  rules  of  law  applicable  ta 
the  cause  on  trial. 

1.  It  is  a  well  recognized  rule,  that  a  tax,  voluntarily  paid,  even 
though  illegally  assessed  by  the  taxing  power,  where  there  is  no 
misplaced  confidence,  and  no  artifice,  or  deception,  or  fraudulent 
practice  by  the  other  party,  cannot  be  recovered  back.     50  Ga.  304. 

2.  So,  where  there  is  no  ignorance,  or  mistake  of  facts,  if  money 
is  paid  to  a  corporation  levying  under  a  claim  of  right,  under  an 
ignorance  or  mistake  of  law,  the  same  is  not  recoverable. 

Under  none  of  these  grounds  does  the  plaintiff  here  seek  to  re-, 
cover.  There  is  no  charge  of  ignorance  of  fact,  or  of  misplaced 
confidence,  artifice,  or  deception,  or  fraudulent  practice  alleged 
against  the  defendants  in  levying  and  collecting  this  tax,  and  by 
reason  of  which  it  was  paid  by  the  plaintiff.  There  is  only  one 
ground  alleged,  or  set;  forth,  in  plaintiff's  writ,  and  this  is  made  to 
apply  to  all  of  the  taxes  alleged  to  be  illegally  paid,  and  which  are 
sought  to  be  recovered.  The  petitioner  alleges  that  ''  it  protested 
against  the  payment  of  s^id  sums,  but  to  avoid  the  sale  and  seizure 
of  its  property  by  said  mayor  and  council,  did  pay  the  said  sums,'' 
etc. 

Duress  or  coercion  is  here  shadowed  forth  as  the  impelling  or 
moving  power  of  this  payment  now  sought  to  be  recovered.  Bui 
do  the  facts  or  causes  alleged  constitute  either  coercion  or  duress  ? 
It  is  well  settled  that  money  paid  under  protest  merely  does  not 
make  the  payment  a  compulsory  one.     13  Gray,  476. 

Mr.  Dillon,  in  his  work  on  Corporations,  lays  down  clearly  and 
intelligently  the  rule.  He  says  :  ''  The  coercion  or  duress  which 
will  render  a  payment  involuntary,  must  in  general  consist  of  some 
actual  or  threatened  exercise  of  power  possessed,  or  believed  to  be 
possessed,  by  the  party  exacting  or  receiving  the  payment  over  the 
p(Tson  or  pro|)erty  of  another,  from  which  the  latter  has  no  other 
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means  of  immediate  relief  than  by  making  payment.'^  2  Dill.  Mun. 
Oorp.,  §  943  (3d  ed.);  Radieh  r.  Hutchins,  95  XT.  S.  810;  4  OiU,  426;^ 
18  Oal.  256  ;  1  Ohio  St*  268. 

Tested  by  this  rale,  are  there  any  allegations  of  facts  in  this  writ 
that  show  ''  there  was  some  actual  or  threatened  exercise  of  power, 
by  the  party  exacting  or  receiving  the  payment,  over  the  person  or 
property  of  plaintiff,  from  which  he  had  no  other  immediate  means 
of  relief?''  We  see  none.  The  writ  must  be  construed  most 
strongly  against  the  pleader.  The  presumption  is,  he  put  his  cause 
on  record  as  favorably  to  himself  as  the  truth  of  the  case  would 
warrant,  and  all  he  sets  up  by  way  of  compulsion  to  justify  or 
excuse  the  payment  was,  he  did  so  "  under  protest,  and  to  avoid  a 
sale  and  seizure  of  his  property." 

Three  elements  are  essential,  and  must  concur,  to  sustain  an  ac- 
tion to  recover  back  money  on  the  ground  of  the  illegality  of  the 
tax  : 

First  The  authority  to  levy  the  tax  must  be  wholly  wanting. 

Second.  The  money  sued  for  must  have  been  actually  received  by 
the  defendant  corporation. 

Third.  The  payment  of  the  plaintiff  must  have  been  made  upon 
<x>mpulsion,  to  prevent  the  immediate  seizure  of  his  goods  or  the 
arrest  of  his  person^  and  not  voluntarily  made. 

Unless  these  conditions  concur,  paying  under  protest  will  not  give 
a  right  to  recovery.     Dill.  Mun.  Oorp.,  §  940. 

There  being  no  statutory  right  regulating  this  action  in  our  State, 
we  are  remitted  to  the  common-law  rule  of  force,  and  this  is  well 
and  succinctly  stated  by  the  Supreme  Gourt  of  the  United  States 
in  two  recent  cases  where  actions  were  brought  to  recover  back 
illegal  taxes.  Lamborn  v.  DickinsoHf  97  U.  S.  181  (1877) ;  Union 
Pacific  R.  V.  Dodge  County,  98  id.  541  (1878).  In  these  recent 
cases  that  court  lays  down  the  following  rule : 

''  Where  a  party  pays  an  illegal  demand,  with  full  knowledge  of 
all  the  facts  which  render  such  demand  illegal,  without  an  imme- 
diate and  urgent  necessity  therefor,  or  unless  to  release  (not  to 
avoid)  his  person  or  property  from  detention,  or  to  prevent  an 
immediate  seizure  of  his  person  or  property,  such  payment  must  be 
deemed  voluntary,  and  cannot  be  recovered  back.  And  the  fact  that 
the  party,  at  the  time  of  making  the  payment,  files  a  written  pro- 
test, does  not  make  the  payment  involuntary.''  2  Dill^  Mun.  Corp. 
947. 
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Tills  rule  was  also  fully  I'ecogaized  iti  a  decisiou  of  tliis  court  in 
a  recent  case,  at  September  term,  1880,  not  yet  published  of  the 
Mayor  of  Savannah  t.  Feehy^  which  was  a  much  stronger  case  than 
the  one  at  bar. 

Tested  by  this  role  of  liability  and  we  think  it  the  correct  one, 
the  case,  as  set  forth  in  plaintiiFs  declaration,  falls  far  short  of  its 
requirements.  But  it  is  insisted  that  a  more  liberal  ruling  by  this 
court,  in  favor  of  a  recovery  in  such  a  case,  was  made  in  48  €hL 
309.  In  that  case  the  court  laid  down  the  rule,  generally,  that  a 
tax  levied  without  authority  of  law  may  be  recovered,  but  the  case 
did  not  decide  that  a  voluntary  payment  could  be  recovered  under 
guch  circumstances,  nor  that  a  recovery  could  be  had  unless  the 
payment  was  compulsory. 

Public  policy  does  not  favor  the  institution  of  such  suits.  The 
complainant  had  his  legal  right  to  resist  illegal  taxes  when  levied, 
and  when  he  acquiesces  and  knowingly  pays  an  illegal  assessment, 
and  the  sums  raised  are  disbursed  for  the  public  good,  of  which  he 
is  one  of  the  recipients,  courts  will  not  regard  with  favor  a  com- 
plaint that  might  have  been  prevented  by  the  exercise  of  that 
diligence  that  the  law  favors.  He  must  bring  himself  within  the 
strict  rule  the  law  has  fixed,  that  entitles  him  to  recover ;  otherwise 
he  must  abide  the  consequences  of  his  own  default  and  negligence* 
'  Let  the  judgment  of  the  court  below  be  affirmed. 

Judgment  affimud. 


.  WBEmsv  Ukiov  Txlsoraph  Ooxpakt  y.   Blanohabd. 

(OB  Oa.  SW.) 
leUgraph  ^  n€gl4g€niO€  —  repeating  —  rtgvkKlion  of  MempUion, 

A  telegraph  company  received  the  following  message  for  transmiasion ; 
'* Cover  two  handred  September  and  one  handred  August, "and  transmitted 
it  **  Cover  two  handred  September  and  two  handred  Aogost.  **  The  ex- 
pressions were  common  and  well  understood  in  the  cotton  trade.  Hdd.  that  the 
,  company  was  liable  for  the  full  amount  of  damanr  *  gtiffered.  althoagh  the 
message  was  not  repeated  according  to  Its  regulation,  and  althoagh  in  suck 
cases  its  regulation  undertook  to  limit  its  liability.     {8u  note,  p.  486.) 

ACTION  of  negligence.      The  head-note  and  opinion  state  the 
easo.     Tlif  plaintiff  lisul  jtularment  bolow. 
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John  S*  Biglnff  for  plaintiff  in  error. 
Peabody  and  Brannen^  for  defendants. 

SPBEBy  J.  Blanchard,  Williams  &  Co.  sued  the  Western  Union 
Telegraph  Company  in  an  action  of  assumpsit  for  the  sam  of  $189.71 
as  damages  claimed  to  have  been  sustained  in  consequence  of  an 
error  iu  the  transmission  of  a  day  message  from  the  city  of  Colum- 
bus to  the  city  of  New  York. 

The  declaration  alleges  that  on  the  19th  day  of  May,  1879,  the 
plaintiff  below  caused  to  be  delivered  to  the  defendant  a  message 
in  writing  as  follows  : 

**  Waldbok  &  Taihteb,  Nmo  York. 

Coyer  two  hundred  September,   one  hundred  August. 

(Signed)  Blakchabd,  Williams  &  Co.'' 

To  be  sent  and  deliyered  to  Waldron  &  Tainter,  New  York,  and  the 
defendant  for  a  certain  consideration  agreed  to  do  it.  That  the 
company  did  not  transmit  the  message  as  received,  but  changed  it 
so  that  when  delivered  to  Waldron  &  Tainter,  in  New  York,  it 
read  as  follows : 

''  To  Waldbok  &  Taiktbb,  New  York. 

Cover  two  hundred  September,  two  hundred  August. 

(Signed)  Blanchabd,  Williams  &  Co.'' 

The  declaration  alleged  that  Waldron  ft  Tainter  were  at  that 
time  factors  and  commission  merchants  in  New  York,  engaged  in 
buying  and  selling  cotton,  and  then  held  for  plaintiff  100  bales  of 
cotton,  to  be  delivered  to  their  order  in  August,  1879,  in  New  York, 
and  that  plaintiffs,  desiring  to  sell  said  100  bales,  delivered  said 
message  to  defendant,  to  be  carried  to  New  York  to  be  delivered  to 
said  Waldron  ft  Tainter.  Plaintiffs  aver  that  the  message  was  an 
order  from  them  to  Waldron  ft  Tainter  to  sell  said  100  bales  of  cot- 
ton on  their  account,  to  be  delivered  in  New  York  in  August,  1879, 
and  would  have  been  so  understood  if  it  had  been  delivered  to  them 
as  written  and  delivered  to  the  telegraph  company. 

That  the  message,  as  sent  by  defendant,  was  an  order  to  sell  200 
Vol.  XLV    -  61 
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bales,  to  be  delivered  in  New  York  in  the  month  of  August,  and  was 
so  understood  by  Waldron  &  Tainter ;  and  in  consequence  of  the 
change  of  the  message  they  sold  200  bales  of  cotton  on  account  of 
plaintiff,  to  be  deliyered  in  New  York  in  the  month  of  August,  in- 
stead of  100  bales  as  directed  by  the  message  deliyered  by  plaintiffs. 
By  reason  of  this  change  Blanchard,  Williams  &  Co.  were  com- 
pelled to  buy  100  bales  to  comply  with  the  sale  made  by  Waldron  ft 
Tainter. 

That  on  the  20th  of  May,  1879,  they  adyised  Waldron  ft  Tainter 
of  the  change  in  the  message,  and  they  on  the  21st  of  May  bought 
100  bales  of  cotton  to  comply  with  said  sale  made  ;  but  in  conse- 
quence of  the  fact  that  cotton  had  advanced,  a  loss  was  incurred  by 
plaintiffs  of  $159.67,  and  they  were  also  put  to  the  expense  of  t25 
in  selling  and  buying  said  100  bales,  and  t5,  in  se  nding  message 
by  telegraph  to  New   York  in  connection  therewith. 

To  this  suit  defendants  filed  the  pleas, 

(1.)  Of  the  general  issue. 

(2.)  That  the  plaintiffs  at  the  time  of  sending  said  message  made 
no  request  to  have  said  message  repeated,  did  not  offer  or  pay  to 
have  said  message  repeated,  but  paid  for  it  as  a  single  message  under 
the  rules  and  regulations  of  the  company,  which  were  known  to 
plaintiffs  and  assented  to  by  them. 

(3.)  That  the  message  of  plaintiffs  was  an  obscure  or  cipher 
message,  and  plaintiffs  did  not  at  the  time  of  its  transmission  in- 
form the  defendant  of  the  value  or  importance  of  the  message. 
That  the  plaintiffs  well  knew  of  the  rules  and  regulations  of  the 
company  as  to  sending  obscure  or  cipher  messages,  and  the  same 
was  sent  under  said  rules,  etc.,  and  defendant,  under  said  rules, 
was  not  liable,  and  they  were  sent  at  risk  of  plaintiffs. 

(4.)  That  plaintiffs  did  not  communicate  to  defendants  at  the 
time  of  the  transmission  of  said  message,  the  special  circumstances 
under  which  it  was  sent,  nor  were  they  known  to  defendant  —  that 
the  message  was  of  any  value  or  importance. 

(5.)  That  the  contract  in  respect  to  which  said  message  was  sent 
was  an  illegal  contract  under  tlie  law,  being  a  contract  touching  the 
sale  of  cotton  futures. 

Under  the  evidence  and  charge  of  the  court  the  jury  returned  a 
verdict  for  the  plaintiffs,  whereupon  the  defendants  made  a  motion 
for  a  new  trial  on  various  grounds  as  set  forth  in  the  record,  which 
was  overruled  by  the  court  and  defendant  excepted. 
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It  appears  from  the  evidence  in  this  case  that  the  plaintiffs  below 
deliyered  to  the  telegraph  company  at  Columbus  (the  defendant)  a 
message  to  be  transmitted  and  deliyered  to  Waldron  &  Tainter, 
factors  and  commission  merchants,  engaged  in  the  buying  and  sell- 
ing of  cotton  in  the  city  of  New  York.  That  in  said  message,  as. 
delivered  by  plaintiffs  to  the  company,  the  said  factors  were  in- 
structed to  "cover  two  hundred  September  and  one  hundred  August*' 
But  the  message  received  by  the  factors  was  to  "cover  two  hundred 
September  and  two  hundred  August." 

The  message  as  received  in  New  York  by  the  factors  according  to 
universal  commercial  usage  among  cotton  men,  meant  the  plaintiffs 
desired  their  factors  to  sell  on  their  account  two  hundred  bales  of 
cotton  to  be  delivered  in  August,  and  two  hundred  bales  to  be  de- 
livered in  September.  Whereas,  the  message  as  delivered  for  trans- 
mission to  the  company  at  Columbus  meant  for  the  factors  to  sell 
two  hundred  bales  to  be  delivered  in  September  and  one  hundred  to 
be  delivered  in  August  on  account  of  plaintiffs.  The  evidence  fur- 
ther shows  that  the  words  used  in  the  telegram  are  terms  of  trade 
in  ordinary  use,  and  having  the  same  import  universally  in  trade. 
They  meant  a  direction  to  sell,  and  implied  that  the  plaintiffs  were 
long  of  cotton  to  be  delivered  to  them  at  such  times. 

In  transmitting  the  message  it  further  appears  that  the  message 
passed  as  delivered  correctly  over  the  wires  from  Columbus  to  Wash- 
ington city.  That  at  that  point  it  was  received  in  the  words  as 
written  and  delivered  in  Columbus,  but  that  at  Washington  city 
the  telegram  was  changed,  the  word  "  two  "  was  substituted  by  the 
operator  for  the  word  "  one  "  in  the  August  delivery.  Austin,  a 
witness  for  the  defendant  and  the  telegraph  operator  at  Washington 
city  who  transmitted  the  message  to  New  York,  says  :  '*  If  the 
printed  copy  at  New  York  differs  from  the  manuscript  copy  handled 
by  me  at  Washington,  the  presumption  is  the  error  was  made  by 
me,  as  being  received  upon  the  printing  instrument  at  New  York, 
it  is  bound  to  record  exactly  as  transmitted,  though  I  am  unable  to 
explain  it,  save  by  the  operation  of  unconscious  mental  action." 

It  is  clear  then,  the  error  was  not  the  result  of  any  "  atmospheric 
agency,"  but  inattention  and  negligence  in  the  operator  at  Wash- 
ington, which  he,  in  mild  terms,  calls  "  the  operation  of  unconscious 
mental  action."  And  it  is  against  the  operation  of  this  unconscious 
jnental  action,  that  the  law  gives  redress  when  loss  results  there- 
from. 
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That  the  damage  claimed  resulted  to  the  plaintifib  by  reason  of 
this  error  is  fully  sustained  by  the  proof,  and  not  controverted ; 
though  plaintiffs  diligently  sought  by  telegrams  to  rectify  the  erroif 
and  guard  against  its  consequences  as  soon  as  discoyered,  but  with- 
out avail. 

The  fact  of  negligence  against  the  company  and  loss  to  the 
plaintiffs  being  thus  established  by  the  evidence,  was  the  law  of 
the  case  correctly  submitted  to  the  jury  by  the  court,  or  were  the 
defenses  set  up  by  the  defendant  under  the  rules  and  regulations 
established  by  the  company  in  the  transmission  of  messages  such 
as  would,  under  the  law  and  evidence,  protect  them  from  liability  f 

1,  2,  3.  In  the  case  of  the  Western  Union  Telegraph  Company  v. 
Fantainey  58  Ga.  433,  this  court  held  :  **  Where  a  message  is  de- 
livered to  a  telegraph  company,  it  occupies  the  legal  status  of  a 
bailee  for  hire,  and  not  that  of  a  common  carrier,  and  if  such 
message  be  not  sent  as  directed,  such  company  is  liable  for  the 
damages  resulting  therefrom,  unless  it  shows  that  the  diligence 
necessary  and  appropriate  to  that  peculiar  business  has  been  exer- 
cised." It  was  also  held  that,  ^^An  agreement  that  the  company 
shall  not  be  liable  for  errors  or  delays  in  the  transmission  or  delivery 
or  for  non-delivery  of  such  messages,  from  whatever  caase  occur- 
ring, shall  not  relieve  it  from  liability  from  the  damages  resulting 
from  its  failure  to  transmit  a  message  by  reason  of  its  own  gross 
negligence.    Such  a  contract  the  law  does  not  recognize." 

Ohief  Justice  Wabkbb,  in  pronouncing  the  opinion  of  the  court, 
said :  ^*  When  a  person  either  natural  or  artificial  undertakes  any 
employment,  trust  or  duty,  such  person  contracts  with  those  who 
employ  or  intrust  him  or  it  to  perform  the  employment,  trust  or 
duty  with  that  integrity,  diligence  and  skill  which  belongs  or  ap- 
pertains to  that  particular  employment,  and  if  by  the  want  of  either 
of  these  qualities  any  injury  occurs  to  those  who  employ  him  or  it 
for  reward,  an  action  on  the  case  may  be  maintained  therefor." 
He  places  the  liability  of  the  company  on  the  ground  that  he  is  a 
bailee  for  hire,  and  though  they  are  liot  insurers  against  loss  or 
damage  to  the  thing  bailed,  they  are  required  to  exercise  care  and 
diligence  in  protecting  or  keeping  safely  the  thing  bailed." 

Here  the  plaintiffs  proved  that  the  message  that  he  intrusted  to 
be  transmitted  and  delivered  was  not  in  fact  delivered,  but  an 
altered  and  changed  message  which  resulted  in  loss  to  the  plaintiffs ; 
and  after  such  proof  under  the  law,  "the  burden  was  on  the  bailee 
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to  show  proper  diligence."  Code,  §  2064.  And  when  he  under- 
took to  do  this,  its  own  agent,  employee  and  witness  shows  the 
error  was  his  own,  and  the  result  "  of  the  operation  of  unconscious 
mental  action." 

In  the  same  case.  Judge  Blegklby,  while  not  concurring  that  the 
liability  of  the  company  was  that  of  a  bailee  for  hire,  still  held 
that  the  company  could  not  stipulate  against  liability  for  its  own 
gross  negligence.  ^  In  no  business  carried  on  for  reward  can  that 
be  done." 

Judge  JaIiksok  concurring,  ''was  inclined  to  think  that  the 
business  of  a  telegraph  company  is  yery  similar  to  that  of  a  common 
carrier,"  and  approximates  yery  nearly  to  that  business,  and  his 
reasoning  upon  the  proposition  is  cogent  and  difficult  to  answer,  if 
not  conclusive. 

In  looking  into  the  charge  of  the  court,  he  clearly  has  submitted 
the  rule  of  liability  as  thus  recognized  and  established  by  this  courts 
and  we  think  the  charge  was  pertinent,  clear  and  applicable  to  the 
facts  of  the  case. 

It  is  insisted  however  by  way  of  defense,  that  as  the  plaintifb 
made  no  request  or  payment  to  have  the  message  sent  ''  repeated," 
and  as  under  the  evidence  and  rules  of  the  company  absolute 
accuracy  in  the  transmission  of  messages  can  only  be  secured  by 
**  repeating  "  them,  the  plaintiffs  were  notified  by  the  printed  rules 
of  this  necessity,  hence  defendants  are  not  liable,  since  they 
did  not  repeat  the  message.  We  can  only  say,  that  any  rule  or 
regulation  of  the  company  which  seeks  to  relieve  it  from  perform- 
ing its  duty  belonging  to  the  employment  with  integrity,  skill  and 
diligence,  contravenes  public  policy  as  well  as  the  law,  and  under 
it  the  party  at  fault  cannot  seek  refuge.  If  it  become  necessary  for 
the  company  in  transmitting  messages  with  integrity,  skill  and 
diligence,  to  secure  accuracy,  to  have  said  messages  repeated,  then 
the  law  devolves  upon  them  that  duty,  to  meet  its  requirements. 
We  know  of  no  law  in  this  State  that  limits  their  tolls  on  messages ; 
this  is  under  their  own  control.  A  message  must  be  transmitted 
with  integrity,  skill  and  diligence,  and  the  mode  of  attaining 
accuracy  in  such  work  they  have  at  their  command  —  the  compen- 
sation paid  therefor  the  law  does  not  seek  to  limit  or  restrict.  28  Otk, 
543  ;  58  id.  433  ;  34  id .  215 ;  1  Daly  Tel.  Cases,  288  ;  29  Md.  222 ; 
27  Iowa,  432  ;  60  Me.  530. 

In  the  case  in  27  Iowa,  432,  the  court,  on  full  review  of  the  an- 
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thorities,  held,  ''  that  a  telegraph  company  cannot  by  any  rale  or 
regulation  it  may  make  relieve  itself  from  mistakes  caused  by  the 
want  of  ordinary  care.  Hence  they  would  be  liable  for  ordinary 
as  well  as  gross  neglect."  In  the  request  to  charge  made  by 
plaintiff  in  error,  the  refusal  of  which  is  complained  of  in  the  first 
and  second  grounds  of  the  motion,  the  charge  asked  for,  by  impli- 
cation at  least,  seeks  a  protection  for  the  company  under  its  rules 
and  regulations,  which  is  not  sanctioned  by  law. 

Neither  do  we  think  the  company,  by  any  rule  or  I'egulation  of 
its  own,  can  protect  itself  against  eveiy  degree  of  negligence,  except 
'^  gross  negligence  or  fraud,"  as  is  claimed  in  the  written  request  to 
charge,  and  assigned  as  error  for  the  refusal  thereof,  in  the  third 
ground  of  the  motion.  Nor  is  the  effort  to  fix  by  rule  or  regula- 
tion the  amount  of  damages  the  company  may  be  liable  for  in  har- 
mony with  the  law,  where  liability  is  incurred.  60  Me.  530.  To 
say  the  company  shall  only  be  liable  for  the  amount  of  tolls  paid 
out,  is  practically  to*excuse  them  altogether. 

[Omitting  minor  point.] 

As  to  the  fifth  ground  in  the  request  to  charge,  we  do  not  see 
but  what  the  message  sought  to  be  transmitted  was,  according  to 
the  proof,  an  ordinary  commercial  message,  intelligible  to  those 
engaged  in  cotton  deading;  and  we  can  see  no  such  special  purpose 
intended  by  the  sender,  which  was  unknown  to  the  company,  as  to 
vary  the  rule  of  liability.  There  was  at  least  enough  known  to 
show  it  was  a  commercial  message  of  value  attached  to  the  message, 
and  that  is  sufficient.  55  Penn.  St.  262;  Tel  Cases  ,256;  1  Daly, 
474;  44  N.  Y.  263;  Tel  Oases,  570;  41  N.  Y.  544;  45  id.  744:  44 
id.  263;  Tel.  C(ues,Q13.  Moreover  the  same  obscure  word**  cover" 
here  used  seems  to  have  been  known  to  defendant  in  the  case  in  58 
Ga.  433,  against  the  same  company,  when  no  such  defense  was  then 
^i  up  as  to  its  being  obscure. 

[Minor  point  omitted.] 

In  looking  through  the  other  grounds  of  the  motion,  we  see  no 
inch  error  as,  in  our  opinion,  calls  for  a  reversal  of  the  judgment 

Judgment  afflrmetL 


Nan  BT  THB  Bbportbb.— Itisthe  dutjr  of  telegraph  oomiMtnies  to  tranamit 
with  leMODaUle  dlllg«Doe  and  In  the  order  of  time  In  which  they  are  reoeiTed .  Jfodoty 
▼.  Weft.  Union,  16  Not.  ZSSt;  Brum  ▼.  U.  S.  TeUgraph  Cnmpany,  48  N.  T.  182;  ft 
Am.  Rep.  liSM.  532,  note. 

It  canuoi  l.v  (  :l.  iKiril  ihat  a  nieflsageleft  for  tranmnission  with  a  teieicraph  eompaay 
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aft  •  man  statloD  ahall  be  forwarded  and  delivered  at  Its  deetinallon  as  quickly  as  thougb 
It  had  orisfnated  at  a  large  office.  At  a  small  statioD  It  Is  not  the  duty  of  the  coropaDy 
to  keep  more  thao  one  operator,  and  If  a  message  Is  left  with  a  messenger  during  the 
operator's  abseaoe  and  the  message  was  forwarded  on  the  operator's  return,  after  a  re»- 
nnable  aheeaee,  the  company  Is  not  guilty  of  negligence.  If  the  usual  line  of  bustnesi 
between  the  two  points  Is  through  a  repeating  office,  the  company  is  entitled  to  a  rea- 
sonable time  for  the  delay  on  account  of  other  business  at  such  repeating  office.  BeAm 
▼.  TFesf.  UnUm,  etc.,  8  fUas.  110. 

Upon  payment  or  tender  of  Its  usual  chargee,  a  telegraph  company  Is  bound  by  lew  to 
transmit  any  message  couched  In  decent  language,  which  is  placed  In  the  hands  of  its 
sgent  for  that  purpose,  though  it  may  refuse  to  transmit  one  couched  in  indecent  terms . 
Wett,  Union  Td,  Co.  ▼.  F}nyuKm,  57  Ind.  486. 

The  law  requires  a  telegraph  company  to  make,  to  say  the  least,  an  ordinary  and  rea- 
sonable effort  to  ascertain  where  the  persons  are  to  whom  the  message  is  sent,  and  a  rea- 
sonable effort  to  deUTer  the  message.  An  instruction  that  the  company  Is  required 
to  dellrer  such  message  only  at  the  office  of  the  person  addressed,  is  therefore  erroneous; 
it  being  In  that  respect  a  limitation  upon  Its  duty.    2\)pe  v.  Wett.  UnUnit  9  Bradw.  (III.) 


Are  net  ceauaen  carriers.  By  the  current  of  the  American  authorities  telegraph 
companies  are  not  regarded  as  oommon  carriers.  It  was  so  held  In  Tyier  v.  Wett, 
Unlon^  eie^vmL 421;  s.  a,  14  Am.  Rep.  88, 68, note;  Berry  y.If.  F., ete.,  18  Md.  841; 
Orfnnell  t.  W.  U„  etc.,  118  Mass.  SW;  18  Am.  Hep.  465;  EOU  ▼.  TeL  Co,,  18  Allen,  06, 
dted  in  8  Am.  Rep.  688,  note;  Weai.  UnUm^  etc.,  ▼  CSorvw,  16 Mieh.  688;  Schwartz  v.  A  f- 
lanNe,  eCe^  18 Hun,  167;  Iieonorcf  ▼.  IT.  8.  Td.  Co..  41  N.  T.  644;  s.  o.,  1  Am.  Bep.  446, 
460.  note;  Breese  v.  U.  8.  TeL  Co.  48  N.  T.  188;  8  Am.  Bep. 606, 688,  note;  PCfiefcney  t. 
Td.  Go.,  18  8  C.  71.  But  see  in  Canada ;  Baxter  r.  Dominion  Td.  Co.,  87  Upper  Can., 
Q.  B.  470;  Bed  ▼.  Bomifiion,  8  Leg.  News,  406. 

In  PiOmey  t.  TO.  Oo.^  188.  0.  71,  It  was  held  that  such  companiss  are  not  held  to  the 
liability  Imposed  by  law  upon  common  carriers;  but  are  to  be  governed  by  the  law  ap- 
pUeable  to  that  dass  of  bailments  styled  loeotio  opeKs  faeiendi ;  and  the  court  said: 
**  niere  are  three  pIbsbss  of  cases  In  which  the  law  has  settled  the  principle.  Inde- 
pendent of  the  stipulations  in  the  contract,  to  govern  when  alleged  lujuries  have  been  re- 
ceived by  one  at  the  hands  of  another.  These  are,  first,  bailments ;  second,  duties  un- 
dsrtaken  by  one  claiming  to  be  skilled  In  the  matter  which  he  undertakes,  such  as  pro- 
rraslniisl  employments;  and  thirdly,  common  carrieis.  As  to  the  two  flrst,  the  principle 
Is  that  reasonsble  and  due  care  and  skill,  aooordiog  to  the  nature  and  character  of  the 
wofk  done  or  service  rendered.  Is  guaranteed,  and,  In  case  of  injury  to  be  exempt  thede- 
fsndant  must  show  the  presence  of  this  care  and  skUl,  or  which  Is  thesame  thing,  the  ab- 
sence of  negligence  and  inexcusable  carelessness.  As  to  the  latter,  to-wit,  oommon 
carriers,  the  more  stringent  principle  is,  that  nothing  but  an  act  of  God  or  irresistible 
fbroe,  ei.pieesed  In  the  books  as  the  public  enemies,  will  exempt.  Now  in  which  of 
these  classes  shall  telegn4>h  companies  be  placed,  or  to  which  have  they  been  regarded  as 
belonging?  It  Is  true,  the  busbiess  in  which  these  companies  are  engaged  Is  giuui  public, 
hot  there  Is.  a  wide  difference  between  them  and  common  carriers,  and  the  founda- 
tion upon  which  thevecy  stringent  doctrine  of  non-exemption,  except  for  an  uncontroll- 
able cause,  is  Imposed  by  the  law  upon  common  carriers  Is  altogether  wanting  as  to  a 
leiegiaph  company.  There  Is  no  motive  or  opportunity  for  a  telegrm>h  company  to  make 
mlsTakes  or  commit  errors.  There  Is  no  inducement  or  possibility  for  such  companies  to 
appropriate  any  thing  which  may  be  intnisted  to  them,  to  their  own  benefit,  at  the  sao- 
rlflce  of  their  emptojer's  Interests.  Their  business  Is  shnply  to  transmit  meanges  by 
the  mediimi  of  that  mysterious  agent,  electricity,  which  with  Increasing  progress  is  now 
being  made  to  contribute  so  wonderfully  and  so  usefully  to  our  wants.  In  the  dischai^e 
of  their  duties  the  principal  qualifications  required  are  experience,  practice,  and  good 
fUth  on  the  part  of  their  agents  and  servants,  but  CTon  with  the  best  qualified  employ- 
ees much  depends  upon  electrio,  atmospheric,  and  other  subtle  infiuenoes  beyond  the 
resch  of  experfeooe  and  the  utmost  skilL  While  therefore  there  Is  reason  for  holding 
them  responsible  for  the  qualifications  necessaiy  for  the  proper  perfonnance  of  the 
work  which  they  propose  to  do,  as  the  first  classes  mentioned  abov^  are  held,  to-wit; 
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I»rofe0Btoiial  employees  and  tMUeet,  jret  thete  Is  no  rwseon  for  boMing  thsin  as  imraren 
like  oommon  carrien.  Common  oarrien  tnmspoit  goods,  merohaadise  and  other  cor«. 
poreal  materials,  which  are  oonstaaUy  in  their  posSBilon  from  the  cammencemcnt  of 
their  trip  until  the  destination  is  reached,  and  It  is  entirdy  reasonable  that  thej  shouM 
icoard  and  protect  these  goods  agalaat  iJl  daogen  wfaftoh  can  be  warded  off  by  human 
power.  Bat  telegraph  companies  fersasmit  ideas— intangible  and  fleetiag  tliingB-* 
which  when  placed  upon  the  wire  instantly  escape  from  the  liaods  of  the  opeiator,  and 
in  a  moment,  yea,  in  the  twinkling  of  an  eye,  are  hnDdrada  and  thonaands  of  miles 
away,  far  beyond  the  readi  and  oontrol  of  him  who  started  them  upon  their  distant 
mission,  passing  through  different  parallels  of  latitude  or  degrees  of  longltode,  as  the 
case  msy  be,  with  the  rapidity  of  thou^^t,  but  encountering  for  themselTes  all  the 
dangers  or  obstacles  that  may  be  met  by  the  way.  To  apply  the  rule  of  oommon  cai^ 
riers  to  these  companies  would,  it  seems  to  us,  be  extremely  unjust,  and  to  hold  them ab- 
scriutely  liable  as  insurers  would  greatly  Impair  this  mode  of  correspondence,  crip- 
pling if  not  destroying  a  most  important  and  growing  department  of  business.  BaA. 
we  do  not  understand  to  be  the  law  as  settled  in  England  or  In  a  majority  of  the  American 
States.  It  is  true  there  is  a  lack  of  uniformity  in  the  decisions,  and  in  many  cases  where 
the  point  has  not  been  distinctly  adjudged  will  be  found  many  loose  and  somewhat  HI- 
defined  expressions  tending  to  the  application  of  the  stringent  doctrine  of  '^""■"iw 
carriers,  but  the  *****  *  current  of  authori^  is  decidedly  opposed  to 
this.    SThompson  on  Neg.  88ft,  and  the  numerous  cases  cited  In  the  note  at  that  page. 

•  •  *  •  *  Our  opinion  Is  that  telegraph  companies,  as  to  the  work  which  they  en- 
gaged to  do,  belong  to  that  department  known  as  bailment,  especially  to  that  dass  styled 
locatio  operisfaeiendU  and  that  they  are  governed  by  the  principles  of  law,  which  have 
been  long  since  established  In  reference  to  this  department.** 

Mr.  LawBon  in  his  work  on  ^  Contracts  of  Carriers,'*  p.  8,  says:  **It  is  *  *  *  a  dis- 
puted question  whether  or  not  a  telegraph  company  Is  a  common  carrier,  the  weight  of 
authority,  in  this  country  at  least,  answering  it  In  the  negative.  The  method  by  which 
these  conclusions  are  reached  is  singular;  consisting  simply  In  an  attempt  to  make  these 
modem  Inyentions  fit  the  definitions  which  Chief  Justices  Hour  and  Ellxkbobough  gave, 
and  finding  them  either  too  wide  or  too  narrow  for  the  purpose,  to  consider  them  asof 
another  class.  It  must  be  conceded  that  had  the  palace  car  and  telegraph  of  this  oountiy 
been  as  well  known  to  the  old  common-4aw  judges  as  were  the  wagoner  and  mesMuger  of 
their  day  they  would  scarcely  have  excluded  the  first  two  In  establishing  a  rule  for  the 
better  protection  of  the  property  of  the  public  while  Intrusted  to  the  hands  of  others.  That 
the  accommodation  offered  to  the  passenger  was  more  luxurloos  or  that  the  physical 
agency  employed  was  a  million  times  swifter  In  Its  operation,  would  have  presented  a 
▼ery  poor  reason  for  the  sleeping-car  evading  the  duties  of  the  wsgoner.  or  the  telegraph 
company  those  of  the  messenger.** 

GenditioBa  as  to  repeating  messagesy  mistakes,  delays,  ete.  In  Paannnrc  v.  TFertem- 
Union  TeUffraph  Co.^  0  Phila.  90.  It  was  held  that  "  a  regulation  that  a  telegraph  com*, 
pany  will  not  be  responsible  for  the  correctness  of  messages  unless  repeated.  Is  not  so 
far  contrary  to  private  interest  or  the  public  good  as  to  justify  a  court  of  justice  in  pro- 
nouncing it  void,  '*  the  court  said:  * '  We  are  fully  aware  of  the  importance  of  the  que*' 
tion,  and  have  no  desire  to  relax  the  just  measure  of  aoooantabllity  in  cases  of  this 
description.  Telegraphy,  like  the  other  powerful  Instruments  which  science  has  placed 
at  the  disposal  of  man,  is  capable  of  being  a  source  of  injury  instead  of  benefit.  That 
the  intelligence  which  it  conveys  is  prompt  will  serve  no  good  purpose  if  mistakes  occur 
during  the  process  of  tiansmisslon.  The  difllculty  of  avoiding  them  is,  notwithstanding, 
greater  than  might  at  first  appear.  The  function  of  the  telegraph  difftav  trom  that  of  the 
post-office  in  this,  that  while  the  latter  Is  not  concerned  with  the  contents  of  the  missive, 
and  merely  agrees  to  forward  It  to  Its  address,  the  former  undertakes  the  much  more 
dUilcult  task  of  transcribing  a  message  written  according  to  one  method  of  notation,  in 
characters  which  ars  entirely  different,  with  all  the  liability  to  error  necessarily  Incident 
tosuch  aprocess.  Kor  is  this  all.  The  telegraph  operator  is  separated  by  a  diatsnce  of 
many  miles  from  the  paper  on  which  he  writes,  so  that  his  eye  cannot  discern  and  correct 
the  mistakes  committed  by  his  hand.  It  was  also  contended  during  the  argument,  thai 
the  electric  fluid  which  Is  used  as  the  medium  of  communication  is  liable  to  perturbations 
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aiWng  from  thttnder-stonna,  and  other  nMarel  cauaes.  It  is  therefore  obrioae  thai  en- 
tire aoouracj  oaimoi  alwajre  be  obtained  hy  the  great eet  care,  and  that  the  onlj  method 
of  avoiding  enor  la  to  compare  the  copf  with  the  original,  or  la  other  words,  that 
the  operator  to  whom  the  mesaage  Is  sent  should  telegrsph  It  back  to  the  station 
whence  it  came. 

**  80  far  tlieinqniiyis  piain;.bat>ere  aqnestlon  of  some  dlfflcolty  presents  itself.  Should 
erery  meassge  be  repeated,  or  onlj  those  which  are  of  sufllcient  importance  to  make  such 
a  precantion  reqnisitef  la  answering  this  question  it  must  be  remembered  that  the 
repetition  of  a  message  necessarily  InToWes  delay  snd  expense.  The  mail  may  transmit 
any  nomber  of  letters  simultaneously,  but  a  telegram  has  ezcluslTe  possession  of  the 
wires  during  its  passage  orer  the  line.  While  one  message  Is  repeated,  others  are  de- 
layed, which  may  at  times  be  of  serious  oonseqnenoe.  There  Is  moreover  an  increase  of 
•oost,  which,  though  trivial  In  eadi  instance,  would  be  formidable  in  the  aggregate,  and 
necessarily  augment  the  rate  of  charging  in  a  ratio  which  has  been  roughly  calculated  at 
one^hatf.  Such  must  be  the  result,  If  every  one  who  wishes  to  engage  rooms 
at  a  hotel,  or  put  a  question  of  friendly  interest,  must  submit  to  the  expense  and 
possible  delay  of  repetition . 

**  On  the  other  hand,  the  convenience  of  the  opposite  course  is  not  less  manifest.  In- 
stead of  psarfng  every  message  twice  over  the  line,  those  only  are  to  be  repeated  which 
ftrom  their  importance  demand  peculiar  care.  And  as  the  company  cannot  know  what 
telegrams  fall  within  this  category,  the  question  is  referred  to  the  person  chiefly  Inter- 
ested. Obvious^  he  who  sends  a  communication  Is  best  qualifled  to  Judge  whether  it 
should  be  returned  for  correction.  If  he  asks  the  company  to  repeat  the  mosssge,  and 
they  f^  to  comply,  they  will  clearly  be  answerable  for  any  Injury  that  may  result  fktun 
the  omission.  If  he  does  not  make  such  a  request,  he  may  well  be  taken  to  have  acqui- 
ssoed  In  the  conditions  which  they  prescribe,  and  at  sU  events  cannot  object  to  the  want 
•of  a  precaution  he  has  virtually  waived.  It  Is  not  a  Just  ground  of  complaint  that  the 
power  to  choose  Is  coupled  with  an  obligation  to  pay  an  additional  sum  to  cover  the  cost 
of  repetition.  If  It  were  not,  the  company  would  In  all  probability  be  called  on  to  repeat 
•every  message,  with  the  Inevitable  result  of  putting  the  public  to  an  inn  eased  expense, 
without  any  corresponding  gain. 

**  We  are  therefore  Inclined  to  think  that  the  regulation  In  question,  or  at  least  so  much 
•of  It  as  has  been  considered  In  this  opinion.  Is  well  calculated  to  reconcile  the  economy 
and  dispatch  which  the  mass  of  the  conmmnity  principally  desire,  with  the  security 
against  accident  which  each  Individual  is  entitled  to  demand.  But  we  limit  ourselves  to 
saying  that  It  Is  not  so  far  contrary  to  private  interest  or  the  public  good,  as  to  Justify  a 
^XHirt  of  Justice  in  pronouncing  it  invalid. 

**  We  have  not  arrived  at  this  conclusion  without  a  Just  diffldenoe  arising  from  the  novelty 
of  thesubject  and  the  want  of  any  controlling  authority  In  thIsState.  But  It  is  sella- 
factory  to  know  that  the  prlndples  set  forth  above  are  sustained  by  the  Judgment  of  the 
gnpreme  Court  of  Massachusetts,  In  EUiU  v.  TeUgraph  Co.,  18  Allen,  06;  and  alee 
by  that  rendered  In  Oomp  v.  Tdegraph  Co,,  8  Meto.  (Ky.)  IM,**  on  appeal  this  de-s 
•dslon  was  affirmed  78  Penn.  81.  SB.  Same  principle:  Mpley  v.  .Afno  Ins.  Co.,  80  N. 
T.  186,  in,  168;  Booth  v.  N.  T.  and  Erie  Im.  Cb.^  Id.  548. 

Tbe  eondition  as  to  repetition  of  msiisge  Is  rsasonsble  and  valid;  MeAndnw  r,  EU^ 
IHc  2U.  a>.,  17  C.  B.8;  88  Eng.  Law  ft  Bq.  l80;POCta  v.  EUetric  TeL.  Cb.,  18  Law  Bep. 
477;  Ounp  v.  W.  U,  TA.  Cb.,  1  Mete.  (Ky.)  101;  Breess  v.  IT.  8,  TO.  Cb.,  8]  How.  87; 
45  Barb.  £74;  48  N.  T.  188;  8  Am.  Bep.  686,  688;  JBQfs  v.  Am.  Tel.  Co,,  13  AUen,  886; 
OOderriesM  v.  U.  g.  3U.  Cb.,  88  Md.  888;  9  Am.  Bep.  140;  JTCiitfAome  v.  Montreal  3W. 
Co.,  18  U.  C.  Bep.  80:  Wann  v.  ITesC.  Union,  etc,  87  Mo.  4X8;  Redpath  v.  TeL  Co.,  118 
Mass.  n;OrimM«v.  2\tf.  Cb.,  118id.  808;  BarUeUr.  Tel.  Cb.,  68 Me.  800 ;  Foun^v.  TeL 
Cbi, 65 N.  T.  188;  TeL  Co.  v.  Jbnton,88 Ind.  1 ;  LaeeHerv.  TeL  Co,,  80 N.  C.  884. 

In  Xicustterv.  Tel.  Cb.,  SON.  C.  884.  the  plataitiff*8  cotton  fisotor  sent  to  the  plaintiff  the 
following  unrepealed  message;  ^*  Can  get  ten  and  three  eighths  for  your  cotton— answer ;" 
•ad  that  deUvesed  to  plaintiff  contained  the  word**  fourths**  instead  of  **  eighths;"  and  • 
thereupon  the  plaintiff  at  onee  directed  a  sale  of  the  cotton;  Md,  in  an  action  for  r* — 


for  loss  sllsged  to  have  been  sustained  by  reaeon  of  tlie  mistake,  that  the  pialntfr 
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was  not  entitled  to  raoover,  and  the  conrt  sakl,  **  The  cleotrietlclnio  be  given  atone 
ef  theUneandtobeintotpracedandieadattbeotlMraronotartlonlatesonndsltketliona 
of  the  hnnuui  Tolee,  and  are  much  more  liable  to  be  mianndemtood ;  and  then  the  indi- 
vidual handwriting  of  the  aendm*  himself  and  his  meaning  maj  be  nndentood.  To- 
guard  against  error  fktun  these  and  othsr  eanses  to  which  the  mode  of  eonTeying  InfeeDi- 
gsnoe  la  peoulisilj  ezpeasd,  it  is  deemed  but  a  reasonable  and  fais  preeantion  toi 
entire  oorrectness  that  the  messsge  should  be  returned,  so  that  it  will  be  oartainlj  knoi 
it  has  oorrectly  been  carried  to  the  person  to  whom  It  Is  addressed,  with  the  added 
pensatlon  for  Its  transmlswlon." 

Where  a  telegraph  company  furnishes  lu  oustoraen  printed  blanks  eontalnlDg  the  tei 
npon  which  it  proposes  to  transmit  meiissgeii.  a  delivery  to  the  company  for  transmission 
of  a  message  written  upon  one  of  such  blanks  Is  an  acceptance  of  the  terms  and  oonsCI- 
tutss  a  contnust  between  the  parties.  Ttmng  et  ol.  t.  ITeeCem  Union  IWeprtqah  0».,  6^ 
N.7.  68:  BoxfaTT.  Dominium^  etc.,  87 Upper Can.Q.  B.  470;  Wolfv.W.  U.TtL  Cb.,88PeBn. 
8t.  88;  1  Am.  Bep. 887;  IT.  S..  ete,  ▼.  (TOderrtesee,  88 Xd.  888 ;  9  Am.  Bep.  148;  ARm  TA. 
Om.,  408;  Blmey  t.  N.  F.,  eee.,18  Md.8U;  True  t.  InUmational,  60  Xe.  9;  11  Am. 
Rep.  ISO,  168,  note:  Breeae  v.  (7.  S.  TeL  Co., 48  N.  T.  188;  8  Am.  Bep.  586.  088,  note ; 
IFann  ▼.  We&t.  Union,  etc,  87  Mo.  478;  Bedpaih  t  W.  U,  TA.  Co^  118  Msss.  71;  17 
Am.  Bep.  60 ;  Wamack  r.  IFeiC.  Untum^  88  Teac  178 ;  44  Am.  Bep.  614 ;  Fa«more  r.  W. 
U.  TA,  Co.,  78  Penn.  St.  888:  Jane*  ▼.  WeeL  UnUm^  etc.,  17  Rsp,  281. 

It  win  be  presumed  that  the  sender  understood  the  contents  of  the  blank,  and  accepted 
the  terms,  and  he  Is  estopped  from  denying  or  dispnting  the  agreement.  Bneee  ▼.  CT*.  S. 
lU.  Cb.,  48 N.  T.  138 ;  8  Am.  Bep.  806,  638,  note.  BAger  ▼.  Dimmart^  51  N.  T.  108; 
IFomoek  ▼.  W.  ITnfon,  68  Tex.  176 ;  44  Am.  Bep.  614. 

Neither  can  he  In  absence  of  misrepresentation  or  fraud,  with  tall  opportunity  of  Infer- 
mallon  as  to  Its  contents,  avoid  the  contract  vqpon  the  ground  of  bis  negUgenoe  or  omie- 
slon  to  read  It,  or  to  avafl  himself  of  such  information.  See  84  Am.  Bep.  888 ;  Breeee  v. 
U.S.  7W.  Co.,48N.T.  188;  8 Am. Rep.  086, 688; note;  iS^mmeC  v.  NaHontA,  Ac,  mBeah. 
884 ;  Womaek  v.  W.  Union,  58  Tex.  176;  44  Am.  Bep.614k 

A  person  sending  a  mesnage  by  telegraph,  who  knows  of  the  existence  of  certain  rulea 
and  regulations  adopted  by  the  telegraph  company  touchlngthe  transmission  of  messsges, 
though  he  does  not  use  the  blank  of  the  company  upon  which  they  are  printed.  Is  as  much 
bound  by  them,  as  If  he  had  written  the  messsge  sent  on  such  a  blank  prepared  by  the 
company.    ITest.  Union  v.  Buthanan,  85  Ind.  480;  s.  c. ,  0  Am.  Bep.  744. 

A  telegraph  company  has  no  right  to  insist  on  the  sender  of  a  messsge  consentingto 
have  it  stamped  *'  accepted  subject  to  delay.'*    Jforvln  v.  Wehi.  Union,  District  OL,  M. 
T.  aty ;  15  Chicago  Leg.  News.  416. 

A  condition  that  the  company  shall  not  be  liable  for  mistakes  or  delays  In  the  transmis- 
sion or  deilvecy,  or  non  delivery  of  any  messsge,  beyond  the  amount  received  by  the  com» 
pany  for  sending  the  same,  has  been  held  to  be  unressonable,  and  does  not  exonerate  the 
company  from  liability  beyond  the  sum  paid  for  the  transmlsrion  of  the  messsge.  IVnr 
V.  JntermstionoZ,  60  Xe.  0;  11  Am.  Bep.  166,  168,  note;  HiUHurd  v.  W.  Union,  88  Wis. 
668 ;  14  Am.  Bep.  775;  Bartlttt  v.  W.  Union,  68  Me.  800 ;  16  Am.  Bep.  437 ,  3Vier  v. 
WeA.  Union,  60  m.  481 ;  14  Am.  Bep.  88;  s.  c. ,  74 m.  168;  84  Am.  Bep.  870,  S88,  note. 
But  eee  eontrck^  OrinneU  v.  W.  U^  ete..  118  Mass.  800 ;  18  Am.  Bep.  485 ;  Beeker  ▼.  IFeM. 
Unirm,  11  Neb.  87 ;  88  Am.  Bep.  866,  861,  note. 

In  White  V.  WeA.  Union,  etc,  14  Fed.  Bep.  710,  It  was  held  that  the  company  was  not 
responsible  where  errore  or  mistakes  In  the  transmission  of  the  dispatch  occurred 
throng  cliroatic  influences,  temporarily  affecting  the  Insulation  of  the  wires,  or  the  work> 
ingof  the  instruments. 

Bulee  exempting  the  company  from  liability  for  the  non  tiunsmimion  and  non  dAioery 
of  unrepecUed  messages,  do  not  apply  to  a  case  where  no  effort  is  made  by  the  company 
or  its  agents  to  put  a  mesnage  on  Its  transit.    Btmey  v.  K.  F..  etc.,  18  Xd.  348. 

In  !9praifue  v.  WeeL  Union,  etc. ,  6  Daly,  800,  it  was  held  that  the  failure  to  send  a  mes- 
eage  at  all,  was  not  a  *'  mistakeor  delay  in  the  transmission  or  delivery,  or  a  non  delivery  ** 
of  the  meflsatre,  within  the  meaning  of  the  stipulation  signed  by  the  plaintiff,  limiting  the 
damsges  arising  from  such  eausoc  (except  upon  certain  conditions  with  whioh  the  platelttr 
had  not  complied),  to  the  amount  received  by  the  company  for  sending  the  message.  So, 
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tkat  die  plaintiff  did  not  cause  a  meanceto  be  rspeated,  as  required  by  a  regiilatloii  of  Ihe 
eompany.  Is  no  defenae  to  an  actioa  for  a  faUvra  to  dslfner  the  meeaage  after  It  waa 
reeeiYod  at  the  office  to  which  it  wasaddreased.  Wett,  CJnion,  etc.,  1  OoL  280 ;  9  Am.  Bep. 
BIB,  140,  note ;  Bdl  ▼.  Dominion,  etc.,  8  Leg.  News,  406. 

In  BeU  T.  Dominion  TeL  Oo.,  8  Legal  News,  406,  the  court  said  :  "Then,  as  to  the  con- 
dition, it  appears  to  me  equally  dear  that  such  a  oondltlett  could  not  shield  the  company 
from  the  consequences  of  their  own  neglect.  I  can  undersuind  such  a  thing  applying  to 
misdirection  of  the  message,  not  the  fault  of  the  company ;  when  it  comes  to  not  dellyer- 
ing  the  message  at  all,  rightly  or  wrongly,  as  occurred  here,  the  Impossibility  of  the  com- 
pany pleading  it  as  a  dispensation  from  any  obligation  on  their  part  is  a  principle  that 
mna  through  all  these  reported  cases.  And  in  Cooley  on  Torts,  page  687,  under  the  head 
'  Restriction  of  liability  by  telegraph  oompanlee.  *  I  [find  a  ease  oited  in  the  note  where  It 
waa  held  that  the  force  of  the  condition  seemed  to  be  restricted  to  errors  arising  from 
causes  beyond  the  companies'  control ;  and  another  where  it  was  denied  that  telegraph 
companies  can  contract  not  to  be  responsible  for  their  own  negligence.  The  text  of  our 
own  law  In  relation  to  common  carriers  is  explicit  Article  1678,  Civ.  Code,  says  :  *  Notice 
by  carriers,  of  special  conditions  limiting  their  liability,  Is  binding  only  upon  persons  to 
whom  It  Is  made  known ;  and  notwithstanding  such  notice  and  the  knowledge  tiiereof, 
carriera  are  BaUe  whenever  it  Is  proven  that  the  damage  Is  caused  by  their  fault,  or  the 
fault  of  those  for  whom  they  are  responsible." 

«*  Now  applying  these  principles  to  the  case  In  hand,  it  is  very  evident  that  the  fault  of  the 
eoBipany«  defendant  here,  consisted  In  not  delivering  the  measage  to  any  Mr.  fiell  at  all, 
or  to  any  one  else,  a  fault  that  would  not  have  been  remedied  if  it  had  been  written  over 
sgain  any  number  of  times." 

Where  a  statute  fixes  the  amount  which  a  telegraph  eompany  shall  pay  as  a  penalty  If 
It  falls  to  comply  with  Its  requirements,  the  company  cannot  change  the  degree  or  meas- 
ure of  her  statutory  liability  1^  the  adoption  of  rules  and  regulations.  Wttt.  ITnion,  etc. 
V.  BneAoman,  SBInd.  49;  9  Am.  Bep.  744;  We$t  UivUmw,  Adamt,  87  Ind.  606;  44  Am. 
Bep.  778. 

CMaat  eentraet  against  aegHgeaee.  Telegraph  companies  oannot  contract  against 
their  own  negligence.  WcHf  v.  fTsiCem,  etc.,  68  Fenn.  St.  88;  1  Am.  Bep.  887;  SwecUand 
V.  jafMOte,  ete..  87  Iowa,  488;  1  Am.  Bep.  885;  Bntm  v.  IT.  S.,  ate. ,  48  N.  Y.  188;  8  Am. 
Bep.  806,  638,  note;  Wett,  Union  v.  Graham,  1  OoL  980;  9  Am.  Bep.  186, 140,  note;  U.  8. 
l\si.  Co,  V.  Gildertfeeoe, »  Md.  88^;  9  Am.  Bep.  149;  Wett.  Union  v.  BUiOuman,  85  Ind. 
489;  9  Am.  Bep.  744;  Bibbard  v.  Wett.  [Thion, 88  Wis.  066;  14  Am.  Bep.  775;  Candee  v. 
W.  Unitm^  84  Wis.  471;  17  Am.  Bep.  468;  JfonnoiOe  ▼.  WeaL  Union^  87  Iowa,  914;  19 
Am.  Bep.  8;  TeUgrt^h  Oo,  v.  Oristoold,  87  Ohio  St.  801;  41  Am.  Bep.  800;  BeU  v.  Domm" 
km  Tel.  Co.,  8  Lsg.  News,  406;  Tuler  v.  W.  Union,  eU.,  80  HI.  491;  18  Am.  Bep. 
88,  68,  note. 

A  telegraiA  eompany  having  In  its  employment  an  operator  who  does  not  know  of  the 
eoKistence  of  a  town  which  Is  the  oountgr  seat  of  a  neignboring  county,  and  on  the  line  of 
the  telegraph.  Is  guilty  of  gross  negligence.  Wett.  Union  v.  Buehanant  85  Ind. 
489;  9  Am.  Bep.  744. 

Prssentatlea  of  claim  with!  a  a  eertala  time.  A  condition  that  a  telegraph  company 
**  will  not  be  liable  for  damages  In  any  case,  where  the  claim  is^not  preeented  In  writing 
•sixty  days  after  sending  the  message,"  is  neither  contrary  to  law,  unreasonable, 
nor  contnuy  to  pubUo  poliey.    fTol/  v.  Wett.  ITwion,  88  Penn.  St.  88;  1  Am.  Bep.  887. 

In  Touno  ▼•  Wettem  UnUm  Tdeontph  Co.,  66  N.  Y.  168,  the  plalntlfb  delivered 
'  to  defendant  for  transmission  a  message  written  upon  a  blank  so  furnished  by  it,  which 
contained  a  danae  to  the  effect  that  the  company  would  not  be  liable  for  damages  in  any 
case  unlens  a  claim  therefor  should  be  preeented  In  writing  within  sixty  days  after  send- 
ing the  message.  The  message  was  not  ooirectly  transmitted .  An  imperfect  statement 
of  the  damagea  claimed  waa  preeented  by  plaintiff's  agent  to  the  operator  or  receiving 
clerk  In  defendant's  office,  who,  after  examining  It,  handed  It  back  to  the  agent,  stating 
he  had  nothing  to  do  with  It,  referring  the  agent  to  the  ofllcers  of  the  company.  He  went 
to  the  officers'  rooms,  but  found  them  absent.  No  other  claim  was  preeented  until  after 
theexplracJon  of  the  sixty  days.  Held,  that  the  agreement  was  consistent  with  public 
poUey;  that  the  presentation  of  the  Inoorreot  dalm  to  the  eperator  or  cleik  was  not,  in 
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the  abeenoo  of  evMenoe  that  aqj  power  or  dntj  In  referenee  to  tbe  mbitect-iiiefcter  bed 
been  coof erred  upon  him  hy  defendant,  a  oompUanoe  with  iiie  oonditlon,  and  that  d»« 
fendant  was  not  liable. 

The  court  said,  Gbat,  C.  :  **  The  defondant*i  bianlcs  contained  printed  terms  upon  whiok 
it  proposed  to  tiaasmit  ramasgws  over  its  line,  sul^oiaed  to  which  was  the  following. 
'  Send  the  following  messsge  subject  to  the  above  tenns,  which  are  agreed  to.'  Follow- 
ing that  was  the  plaintUTs  written  mesasge.  Hie  statement  of  the  terms  by  the  defend- 
ant  upon  which  mmHSjpis  would  be  transmitted  oyer  its  line,  and  tlie  acceptance  of  those 
terms  b/  the  plaintiff,  constituted  a  contract  as  to  the  terms  upon  which  the  messsge,  out 
of  which  thisoontrover^jr  has  arisen,  was  sent  (Brum  t.  The  U.  S.  TeL  Co^  48  K.  T.  US, 
189.  lil;  8  Am.  Rep.  600, 58S,  note  :  BOoerf,  Dimimore^  61 N.  Y.  160, 173;  Wolfw.  The  W. 
Union  ZW.  Oo.,  08  Penn.  8t.  8S,  87  ;  1  Am.  Sep.  887) ;  and  so  it  was  held  on  the  triaL  One 
of  the  terms  of  this  contract  thus  consummated  was,  that  the  defendant  would  not  be 
liable  for  any  damages  in  any  case  where  the  dsim  for  dsmages  should  not  be  presented 
in  writing  within  sixty  days  after  sending  the  message.  The  messsge  was  sent  on  the  9d 
day  of  December,  1887,  and  the  only  cTidence  of  a  notice  by  the  plaintiff  to  the  defendant, 
of  any  kind,  within  sixty  dsys  after  sending  the  messsge,  was,  that  an  incorrect  statement 
•of  the  damages  claimed  by  the  plalntlflk  was  made  in  their  behalf  between  the  fifteenth 
and  twentieth  of  Januaiy  next  after  the  messsge  wss  sent,  and  carried  by  the  piaintiff*s 
agent  to  the  first  fioor  of  the  defendant's  office.  In  the  dty  of  New  York,  and  there  shown 
to  an  operator  or  receivingKderic,  who,  upon  looking  at  it,  handed  it  back  to  the  agent 
saying  that  he  had  nothing  to>lo  with  it,  and  referred  him  (In  the  langusgeof  the  witness), 
to  the  officials  up  stairs ,  where  the  agent  went  and  inquired  for  both  the  defandant*S  presi- 
dent and  treasurer,  and  upon  being  informed  that  each  of  them  was  absent,  returned  to 
his  office,  tore  up  the  statement  he  had  exhibited  to  the  operator  or  the  receiving  clerk; 
and  on  the  sixth  of  the  following  month  (February)  after  more  than  sixty  days  had  elapsed 
after  the  day  on  which  the  messsge  was  sent,  addressed  a  note  to  the  defendant's  presi- 
dent^  containing  a  statement  oC  the  damages  daimert  by  the  plaintiff,  which  was  carried 
and  left  at  the  oflloe  of  the  defendant ;  and  this  was  held,  by  the  Judge  before  whom  the 
trial  was  had,  to  be,  if  the  Jury  believed  the  evidence,  a  oompUance  with  the  agreemsn  ^ 
requiring  the  plaintiff's  claim  for  damages  to  be  presented,  in  writing,  within  sixty  days 
after  sending  the  messsge,  as  a  condition  of  the  defendant's  liability.  In  so  ruling,  sa 
error  was  committed,  for  which  the  judgment  which  followed  the  ruling  thus  made  was 
properiy  reveraed.  If  presenting  a  claim  in  writing  to  an  agent  of  the  company  author^ 
iaed  to  exerdse  any  of  its  corporate  powers  in  relation  to  the  subject-matter  of  the  dalm, 
and  permitting  it  to  be  perused,  and  then  receiving  it  beck  from  him  and  deetioying  It 
would  be  a  compliance  with  the  agreement,  even  that  was  not  done  in  this  case.  The  per- 
son to  whom  it  was  presented  was  not  shown  to  be  a  representative  of  the  company  in  any 
capad^  which  conferred  upon  him  any  power  or  duty  relating  to  the  sul^Jeot-niatter  of 
the  dalm,  but  was  rather  a  servant  of  the  company,  holding  the  same  legal  relation  to  It 
that  an  ordinary  operative  holds  In  a  business  or  mannfacturlng  establishment  to  his  em- 
ployer, and  to  whom  a  tender  of  the  performance  of  a  contract  would  not  bind  hla  princi- 
pal ;  and  this  was  the  only  presentation  of  the  plaintiffs  dalm,  in  any  way,  until  the  ttais 
within  which  it  was  to  be  presented  in  writing  had  expired.** 

In  Heiman  v.  Wwt,  Union  Td.  Cb.,  57  Wis.  602,  the  main  question  was  wbethsr 
plaintiffs  were  bound  by  the  condition  In  the  printed  rules  and  regulations  of  defendant, 
whldi  if  accompanjring  the  original  message  to  be  sent  or  known  by  plaintiffs  to  exist  in 
respect  to  such  message,  became  the  contract  between  the  parties,  **  that  no  dalm  for 
damages  shall  be  valid  unless  presented  in  writing  within  twenty  days  from  sending  the 
message."  Tbe  message  was  a  night  dispstch  sent  liay  7th,  and  promptly  reodved  at  the 
oflloe  In  New  York,  and  Immediately  taken  to  the  hotel,  where  one  of  the  plaintiff^  was 
stopping  at  the  time,  but  was  not  then  handed  to  him  because  of  an  error  .in  the  name 
which  read,  **  Herman  "  instead  of  '*  Beimann."  The  dispatdi  was  handed  to  the  proper 
person  May  14.  No  claim  for  damages  for  such  delay  was  presented  to  the  company  In 
writing  or  otherwise,  until  the  Slst  of  Bfay  following,  more  than  twenty  days  from  the 
eendtng  on  the  Tth.  Held,  that  the  delay  in  reodvlng  the  message  oooadoned  I7- the  mia- 
take  or  error  of  the  company  should  not  modify  the  condition  and  extend  the  time, 
there  was  tlme'enon^  left'for  such  notice  between  the  lith  ^nd  S7th  of  May. 
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In  Indiana  the  noelTer's  action  bet&ir  baaed  on  the  ttatuit^  he  is  unaffected  by  eontraot 
atipalatlooa  between  the  eompany  and  the  sender.  Wmt.  I7n4on,  €te.  t.  f^ptiion,  69 
Ind.l. 

Beyeai  own  lint.  Where  a  telegraph  companj  reosiTSS  a  measage  to  be  traaaaaltted  to 
apointbejondita  oirBllne,aad  on  a  coQDecttngllne,lti]ndertakea  tor  care  and  attei^ 
tion  In  tranamlttlng  it  oyer  Ita  own  line,  and  for  ita  prompt  deliTery  to  a  competent  and 
reaponaible  company  for  further  tranamlaalon .  When  so  delivered,  Ita  liabHit j  termlnatea 
and  that  of  the  reoelrlng  companj  beglna.  Leonard  ▼.  JV.  Y.  CmL,  etc,  41 N.  T.  fti4 ;  1 
Am.  Bep.4tf.;  BcUdudny.  U.  8,  Tel.  Cb.,  tf  N.  7.  741 ;  6  Am.  Bep.  106,  ITS,  note. 

Ferged  and  ftraadaleat  dispatehes.  l^ioood  t.  ITett.  Union,  ele  ,  46  N.  T.  640;  s.  o..  A 
Am.  Bep.  140. 

D.  sent  •  meaaage  by  defendant*a  telegraph  to  plaintiff  asking  for  $600.  Bj  negligence 
of  defendant's  servant,  the  meaaage  waa  changed  to  $5,000,  which  sum  plaintiff  aent  and 
B.  abeoonded  with  It.  Held,  that  defendant  waa  not  liable  for  the  loaa,  Ita  negUgenoe  not 
being  the  proximate  oaoae  thereof.  Lowery  ▼•  West*  f  C/nion,  00  N.  T.  108 ;  10  Am.  Bep. 
U4 ;  I%nt  National  t.  TeUffraph  Cfu,^  80  Ohio  St.  666 ;  27  Am.  Bep.  486. 

If  the  agent  of  a  telegraph  company  at  one  of  Ita  stations,  with  power  to  delegate  his 
aothorlty,  emploTB  another  peraon  to  transmit  and  reoelTe  meaaagea,  and  aooh  per- 
son aends  a  falae  meaaage  purporting  to  come  from  the  caahier  of  a  bank,  directing 
another  bank  to  pay  a  flctltloua  peraon  a  sum  of  monej,  and  the  sender  then  personates 
the  fictitious  person  and  obtains  the  moneyt  without  an  j  neglect  on  the  part  of  the  bank, 
the  tetograph  company  Is  responsible  to  the  bank  for  the  same.  Assumed  for  the  pur- 
poses  of  the  decision,  that  an  agent  of  a  telegraph  company  has  no  authority  to  appoint 
a  sub-agent  to  perform  his  duties  in  sending  and  receiving  dispatches.  Bank  v.  WetL 
UnUm,  etCn  fiSOsl.  880.    Bee  WML  Union  v.  Ifeyer,  01  Ala.  168;  88  Am.  Bep.  1. 

A  telegraph  company  negligently  delivering  forged  dispatches,  Is  liable  for  the  dantage 
therein  sustained.   Strouse  v.  WmU  Union,  etc.,  9  Blss.  104. 

Beeelvery  aetloa  by.  In  Kngtland  It  is  held,  that  no  action  will  lie  agahiBt  a  telegraph 
eompany  at  thej  auit  of  the  reoHver  for  the  miadelivery  of  a  telegram,  unleaa  there  is 
either  a  contract  between  him  and  the  company,  ot  fraud  on  their  part  In  the  tranamla- 
alonof  It.  DCetooiiY.  neuter's  Tel.  Co.,  L.  B.,  8  0.  P.  IHv.  08 ;  40  L.J.a  P.  Div.  107;  10 
Bug.  Bep.  (Moak'a notea)  818;  on  appeal  thia  case  waa attrmed.  L.  B.  Oom.  8  PL  Div.  1, 
80  Bag.  Bep.  (Moak'a  notes)  1,  0,  note. 

Where  one  F.  at  Hamilton, .delivered  to  the  detendanta  a  meaaage  to  be  tranamltted  to 
the  plaintiff  at  Wakelleld,  Maas.,  paying  for  the  transmission,  and  the  defendants  faUed  to 
deliver  the  same  to  the  plaintiff,  held,  on  demurrer,  that  the  defendants'  liability  arose 
only  from  contract ;  that  as  the  measage  waa  aent  Iqr  F.  on  hia  own  account,  and  not 
enbehalf  of  the  plaintiff,  there  waa  no  privl^  between  the  plaintiff  and  defendanta,  and 
the  pi*int«^  could  not  maintain  an  actlop  agalnat  defendants  for  their  negUgenoe.  Jboeer 
Y.  MomUtal  TA.  Co,,  88  Upper  Can.  Com.  Fl.  ISO,  following  Plciieford  v.  UnUod,  etc.,  L.B., 
4Q.  B.  708.  The  declaration  charged  that  the  defendanta  carried  on  the  bualneasof 
transmitting  messagea  tj  telegraph  for  reward  to  the  defendanta,  and  thereupon,  in 
eooalderation  that  one  Thomaa  Feaver,  on  behalf  of  the  plaintiff,  would  pay  to  the 
defendanta  $1,  the  defendanta  promiaed  the  plaintiff  that  they  would  tranamlt  cor- 
leedy  from  Hamilton,  In  the  Province  of  Ontario,  to  the  plaintiff  at  Wakefield  depot, 
a  certain  meaaage;  and  It  waa  alleged  that  the  defendanta  did  not  correctly  tranamlt 
to  the  plaintiff  the  aaid  meaaage,  wherein  the  plaintiff  auatained  damage.  At  the 
eondualon  of  the  plaintifra  caae,  the  learned  judge  nonaulted  the  plaintiff  upon  the 
ground  that  the  liability  of  theae  defendanta,  If  any,  reeled  upon  contract  made  with 
the  plaintiff ;  and  that  he  aaw  no  evidence  of  any  contract  with  her  or  throngh  an  agent, 
ao  aa  to  affect  the  defendanta.  On  appeal  it  waa  held :  "That  a  contract  may  be  made, 
throng  the  medium  of  an  agent,  with  a  telegraph  company  for  the  traasmlaslon  of  a 
meaaage,  and  where  the  principal  sustains  loss  through  the  negligenoe  of  the  company, 
he  may  maintain  aa  aoUon  agalnat  them  therefor.  The  penon  to  whom  a  telefrram  waa 
sent  by  hla  agent,  waa  held  entitled  to  aue  the  telegraph  company  for  negligence  in  the 
transmlarion  of  It,**  and  the  court  said :  *'  Unless  we  are  prepared  to  hold  that  no  contract 
an  be  made  with  a  telegraph  company,  through  the  medium  of  an  agent,  thia  nonauit 
cannot  be  sustained.    When  we  consider  how  laige^y  telegraphic  communication  enters 
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into  every  deicriptlon  of  bnrinw  In  tiita  oounliy.  It  woaU  be  a  wfaftHng  docciine  to 
SOBS eagaged  in  coaunerolal  transsrfinni,  to  be  told  that  aoactioB  oaa  be  malatataed 
afalnst  a  teicgi  >ph  company  for  nesHgenoe,  exospt  the  person  Injured  was  himself  the 
par^  who  aotually  took  the  message  to  the  company's  office.  Suppose,  for  ezsmple,  a 
merchant  in  Toronto,  sent  one  of  his  cisriw  to  Ohicsgo  with  instructions  to  inform  liim  k|f 
telegraph  of  tiie  state  of  the  market  there,  and  that  by  the  negttgenoe  of  the  telegraph  oom- 
pany  erroneous  itaformation  was  tianamltted  wliereby  the  merchant  sustained  loss,  It  is 
plain  tiie  derk  could  maintain  no  action  as  lie  would  suffer  no  loss;  would  then  hisemploysr 
be  without  remedy,  because  the  contract  wau  one  with  tlie  clerk  pemnally  ?  I  do  not 
apprehend  that  snch  Is  the  law.  I  take  it  that  in  this  case,  the  same  as  in  all  others,  the 
question  is,  with  whom  was  the  contract  made,  and  that  there  is  no  reason  why  a  person 
cannot  act  throuc^  an  agent.  #•••«•••# 

'*In  Plauford  ▼.  Unitedt  tU.,  L.  R.  4  Q.  B.  706,  it  does  not  appear  to  have  occurred  to 
the  court,  that  sudi  a  proposition  could  be  maintained,  for  throughout  their  judgnwnt 
they  discuss  the  question  of  agency,  and  the  case  turned  on  the  view  whksh  was  taken  of 
the  position  of  the  parties  telegraphing,  which  they  held  to  be  that  of  seller  and  buyer, 
and  not  of  principal  and  agent.  They  say,  at  page  714,  *  the  only  question  therefore  lib 
with  whom  was  the  contract  made  ?  And  to  this  there  can  be  but  one  answer.  It  was 
made  with  Bice  A  Hellyer.  The  offer  was  sent  by  them  on  their  own  behalf  and  in  their 
own  Interest.  In  so  doing  they  acted  it  is  true,  on  the  invitation  of  the  plaintiff,  but  not 
ss  his  agents  or  as  representing  him.'  We  are  of  opinion  that  the  evidence  of  the  plaintiif 
and  her  brother  ought  to  have  been  submitted  to  the  Jury,  and  consequently  that  the  non- 
suit should  be  set  aside.** 

The  same  objection  was  made  in  DeButU  v.  New  Tork^'eU^  80  How.  Fr.  4flB,  and  ths 
court  said,  p.  400  :  '*  It  does  not  necessarily  follow  that  the  oontnust  Is  made  with  the  per- 
son by  whom  or  In  whose  name  a  mesasge  Is  sent.  Be  may  have  no  interest  in  the  subjeot- 
matier  of  the  message,  but  the  party  to  whom  it  is  addressed,  rosy  be  theonly  one  inter- 
ested In  its  correct  or.  diligent  transmission ;  and  whero  that  Is  the  case,  he  is  the  one  In 
reality  with  whom  the  contract  is  made  ^  *  *  *  it  forms  no  part  of  their  business  to 
inquiro  who  Is  interested  In,  or  who  is  to  be  benefitted  by  the  intelligenoe  oonveiyed.  That 
becomes  material  only  whero  thero  has  been  a  delay  or  a  mistake  In  the  transmission  of  a 
message,  which  has  been  productive  of  Injury  or  damage  to  the  person  by  whom  or  for 
whom  they  wero  employed,  and  to  that  person  they  are  responsible,  whether  he  wss  ths 
<me  who  sent,  or  the  one  who  was  to  reoslve  the  message.**  The  reeeioer  wns  pislnftff  la 
MeCcU  V.  ITesL  UnUm,  44  N.  T.  Snpr.  487. 

In  OUdmrUve*$  case,  99  Md.  23S,  where  a  broker  sent  by  telegraph.  In  his  own  name,  sa 
order  for  the  purehase  of  gold,  on  behalf  of  his  principal,  and  the  telegn^kh  company 
fklled  to  transmit  the  order.  That  the  broker  may  sue  the  telegraph  company  in  his  own 
name,  on  the  contract  to  transmit  the  order,  and  recover  the  full  amount  of  damages  result- 
ing from  a  breach  of  the  contract.  But  that  he  of  coune  sues  and  recovers  as  tmrtss  tar 
hisprindpsL    But  see  Aoee  v.  U.8,Tel.  Go.,3Abb.Pr.  (N.8.)40B;  6Bobt.80S. 

In  Lower  Canada,  under  the  code  of  that  province,  a  telegraph  company  Is  responsible  to 
the  receiver  of  a  telegram  for  damages  caused  to  him  by  an  error  which  occurs  hj  ths 
negligence  of  an  employee  in  the  transmission  of  an  unrepeated  message ;  even  wliare  ths 
sender  of  the  telegram  writes  it  on  a  blank  form  on  which  is  printed  a  condition  that  ths 
company  will  not  be  reqwnslble  for  mistakes  in  the  transmission  of  unrepeated  meassgea 
Watmm  v.  Ifontreol  Telegraph  Co.,  5  Leg.  News,  87,  and  see  Id.,  p.  84. 

In  Bell  V.  Dominion  Tel.  Co,,  8  Leg.  Mews,  406,  the  plaintiff  telegraphed  from  Montreal 
to  a  Mr.  Machar  at  Kingston,  on  the  18th  day  of  May,  187S,  and  Machar,  Immediately  sent 
back  his  answer ;  both  the  message  and  the  answer  being  sent  by  the  defendants*  line. 
The  snswer,  however,  was  never  delivered,  and  the  consequence  was  that  some  expeuse 
was  Incurred  by  the  plaintiff  In  sending  some  men  by  railway  to  work  in  a  mine,  known  as 
the  Frontenac  mine,  and  whom  he  would  not  have  sent  forward  if  he  had  got  Maciiar*8 
answer.  The  defendants  admitted  their  undertaking  with  Machar  at  Kingston,  but 
pleaded  an  alleged  condition  printed  on  the  mosssge,  to  the  effect  that  the  sender  was 
obliged  to  repeat  It  The  company  was  held  liable  to  the  plaintiff,  and  the  court  said  : 
*-  If  the  contract  of  the  telegraph  company  was  with  Machar  alone,  it  would  seem  strange 
that  they  should  hold  the  plaintiff  bound  hj  a  condition  to  which  he  was  no  party.  Tliese 
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particular  oootnusta  are  of  Yerj  modem  date ;  but  there  are  manj  declsioiiSi  nevertbeleH, 
particularly  in  the  United  States,  directly  in  point,  and  some  in  Canada,  that  hare  a  rerj 
Important  bearing  on  the  points  raiaed  here.  In  the  flrat  place,  there  is  a  aeries  of  cases 
reported  quoted  by  Field  in  his  Treatise  on  Damages,  page  861,  holding  that  the  party  to 
whom  the  message  is  sent  can  maintain  an  action.  The  point  in  most  of  those  cases  was 
the  form  of  action  to  be  taken ;  whether  it  should  be  on  the  contract,  or  as  for  tort. 
Held,  Dam.  1 430,  has  this:  *  *  Can  the  pcuty  to  whom  the  message  is  sent  maintain  an 
actioa  i  Some  controversy  haa  existed  in  reference  to  the  question  as  to  whether  the 
party  to  whom  the  message  is  sent  can  maintain  an  action  on  the  contract*  expressed  or 
implied,  made  between  the  sender  and  the  company,  but  there  can  be  no  doubt  that  the 
action  can  be  maintained  by  auch  party  for  the  negligence  resulting  in  loss,  aa  for  tort ; 
and  in  New  York,  aa  well  aa  in  some  other  States,  he  may  sue  on  the  contract.**  The 
same  thing  in  point  of  principle  (though  there  it  was  a  letter  instead  of  a  telegram),  was 
held  in  the  well  known  case  of  Delaporte  r.  Madden,  where  all  the  English  author- 
Itlea  ai«  dted.  In  17  L.  C.  Jurist,  p.  29.  Here,  where  no  distinctions  of  form  are  known, 
the  right  of  action  by  the  plaintiff  would  therefore  appear  clear. 

A  telegraphic  dispatch  was  sent  under  stipulations,  agreed  to  by  the  sender,  proTidlug 
for  repeating  messagea  at  one-half  the  usual  rates  in  addition,  and  that  the  company 
sfaoold  not  be  liable  for  mistakes  or  delays  in  the  tranamission  or  dellYeiy  of  any  unre- 
peated  message,  bejrond  the  amount  recetved  for  sending  the  same,  and  the  sender  did 
not  order  the  repeating  of  the  message,  or  pay  or  offer  to  pay  for  repeating  it,  but  paid 
merely  the  regular  rate,  field,  that  these  facts  could  constitute  no  defense  to  an  action 
brought  by  the  person  to  whom  the  messsge  was  sent  againat  the  telegraph  company  for 
negligence  of  the  defendant  in  falling  to  dellTer  the  messsjge  in  a  reasonable  time,  the 
making  prompt  deliTery  dependent  on  such  repetition  being  unreasonable,  and  the 
company,  like  a  common  carrier,  being  unable  to  contract  againat  liability  for  ita  own 
negligence,  and  the  action  being  based  upon  the  ttatuUt  and  not  upon  contract  between 
the  partiea.     WeaUm  Union  Teiegraph  Co.  t.  Fentotij  68  Ind.  1. 

Actual  notice  of  regulation  that  telegraph  companies  will  not  be  liable  for  error  in  mes- 
sage, unless  repeated,  must  be  proved  to  excuse  negligence.  Whether  the  receiver  of  a 
telegram  oonld  be  bound  by  such  a  rule  discussed.  EarriM  ▼.  W.  Unions  etc.,  9  PhUa. 
48,  not  reported  in  regular  reports;  in  this  case  the  court  say :  '*  Two  questions  arose  in 
this  case:  First,  was  there  sufficient  notice  brought  home  to  plaintiff  of  the  regulation  as 
to  repetition  of  messagesY  Secondly,  if  so,  was  the  plaintiff  in  this  action  bound  by  such 
notioer  As  to  the  first  point  we  are  of  opinion  that  the  notice  was  not  aufflcient.  The 
defendant  dellTered  to  plaintiff  a  wrong  meaaage,  and  the  Jury  have  found  that  the  error 
waa  cauaed  by  Che  defendant*8  ne^igence.  The  defendant  therefore  is  in  the  position  of 
a  wTong-doer,  and  a  notice  to  excuse  him  must  be  so  full,  clear  and  explicit,  that  it 
would  be  negligence  in  the  pU»«tiff  to  disregard  it.  The  notice  proved  was  only  a  notice 
that  there  were  regulations  of  the  company,  and  that  they  had  been  agreed  to  by  the 
aender  of  the  message.  Not  the  sll^test  specification  is  given  of  the  nature  of  the 
legnlatloBs,  nor  any  caution  to  the  receiver  of  the  message  that  they  might  be  important 
for  him  to  examine.  We  cannot  say  that  there  was  any  thing  in  sw^  a  notice  that  put  the 
plaintiff  upon  inquiry  or  action,  at  his  peril. 

'  'As  the  first  point  is  decisive  in  plaintiff's  favor,  we  are  not  called  upon  to  decide  the 
eeoond.  But  we  may  say,  that  treating  this  action  as  purely  In  tort  for  misfeasance,  it 
would  seem  upon  principle  that  the  plaintiff  could  not  be  bound  by  such  notice;  and  sudi 
appears  to  be  the  opinion  of  the  Supreme  Court  In  New  TnrH  and  WeUem  TeUgraph  Co. 
v«  Dryburghf  11  Casey,  903.  where  Woodward,  J.,  says:  This  company  *  charge  fifty  per 
cent  advance  upon  the  usual  price  of  transmission,  where  the  sender  demands  that  the 
message  be  repeated  back  to  the  first  operator,  and  Le  Boy  did  not  pay  it.  If  it  be 
granted,  that  In  consequence  of  his  not  purchasing  this  security  against  mistakes,  he 
eould  not  hold  the  company  liable,  it  does  not  follow  that  Dryburgh  cannot.  He  did  not 
know  whether  the  message  had  been  repeated  back  to  Le  Boy  or  not' 

**  It  may  very  well  be  that  the  regulation,  as  to  repetition  of  messages  will  become  soon 
universal  in  the  practice  of  telegraphy,  that  It  will  be  considered  to  be  known,  construct- 
ive^ at  least,  to  all  persons  sending  or  receiving  messages,  and  that  it  will  be  held  neglt- 
In  any  person  to  act  upon  any  important  telegram  without  having  It  repeated.  Bnt 
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■ooh  cuBtom  is  not  In  eTidenoe  in  this  case,  and  it  is  not  for  this  court  to  l«ad  the  waj  in 
SQoh  decision." 

In  La  Qranoe,  etc  ▼.  Southvatem  TO,  Cb.,  2fi  La.  Ann.  888,  It  was  held  that  '*  The 
proposition  that  the  defendants  are  liable.  If  at  all,  onlj  In  esse  themesssge  Is  repeated, 
as  contained  In  the  printed  conditions,  can  be  InTcked  only  sgainst  the  sender  of  the 
messsge»  if  sgainst  any.  The  receiver  can  begnlded  or  Informed  solely  by  what  is  deliv- 
ered to  him,  and  has  no  opportunity  to  agree  upon  any  such  condition  before  deliTeiy.'' 
The  court  say:  '*  The  plaintUT  sent  her  goods  sooording  to  the  directions  eontalned  in 
the  telegram  deliTsred  to  her  Ij  the  defendants,  and  by  their  fault,  or  that  of  thoee  for 
whom  and  with  whom  thoy  were  bound,  she  lost  the  sale  of  them,  and  a  loss  by  depreda- 
tion In  value  was  the  consequence.  For  this  we  think  the  defendants  are  direcMy  rsspon- 
slble/*    Oontro,  JLilcen  t.  IW.  Co.,  5  S.  G.  866. 

In  Rose  T.  U.  S.  Tel.  Co. ,  8  Abb.  Pr.  (S.  8.)  408;  s.  c,  6  Kobt,  80ES  the  court  decided 
against  the  plaintiff,  but  concede  '*  that  IrrespectlTe  of  a  liability  arising  purely  on  con- 
tract a  telegraph  company  may  be  responsible  to  a  third  person  for  the  injurious  conse- 
quences of  an  error  In  transmitting  a  messsge  to  such  third  person."  florrte  ▼.  W,  U. 
T.  Co.,  9  Phlla.  88;  La  Orange  v.  Southweui.  TeL  Ot>. ,  25 La.  Ann.  888;  AQten  ▼.  TeUgraph 
Ob.,  5  8.  C.  868;  JEJltoood  ▼.  WeeL  Union,  4ft  N.  Y.  848;  6  Am.  Bep.  140;  Maw  ▼•  West, 
Union,  118  Mass.  91;  De  RuUe  ▼.  New  York  TA,  Ob.,  80  How.  Fr.  404,  held  the  company 
liable  to  the  receiver  for  negligence. 

The  receiver  of  a  telegri4)hic  messsge  Is  not  required  to  telegraph  back  to  asoertain  the 
correctness  of  the  messsge.  The  company  Is  bound  to  send  the  messsge  cocreetly  In  the 
flTBt  instance.  Tyler  v.  W.  U  TeL  Co.,  00  HI.  481;  14  Am.  Bep.  88;  see  JDe  Butte  v. 
New  York,  stc.,  80  How.  Pr.  418. 

DaiMges.  Such  damages  only  are  recoverable  as  the  parties  either  actually  contem- 
plated, or  may  be  fairly  supposed  to  have  contemplated,  as  flowing  from  the  breach. 
MeOoU  V.  ITeiC  UnUm,  44  N.  T.  8upr.  Ct.  R.  487;  s.  c,  7  Abb.  (N.  C.)  161, 164,  note;  DMfsd, 
6tc.  V.  QHdertheve,  a0Md.88S;  9  Am.  Bep.  149;  Candee  v.  Weeu  Union,  etc,  34  Wis. 
471;  17  Am.  Bep.  468;  First  National  v.  West.  Union,  80  Ohio  St.  666;  87  Am. 
Bep.  486. 

Under  a  contract  for  the  delivery  of  CShloago  market  reports,  to  a  grain  dealer  in  Iowa 
who  not  only  purchased  grain  at  the  latter  place,  but  also  made  contracts  for  future  de- 
livery In  the  former,  the  Injury  suffered  by  him  fkom  the  transmission  of  an  incorrect 
report  was  In  the  contemplation  of  the  parties  at  the  time  the  contract  was  made,  in  such 
sense  as  to  render  the  company  liable  in  damages  therefor.  Turner  v.  Baiekeve,  41  Iowa, 
468;  90  Am.  Bep.  006. 

■essare  of  dsvsgss— sdstakes  and  errors.  Leonard  v.  i^.  F.,  eto. ,  41 N.  Y.  644;  1  Am. 
Bep.  416,  400,  note;  RiUenhouee  v.  Independent,  eCe.,  44  N.  Y.  868 ;  1  Am.  Bep.  873;  Bald- 
win V.  U.  S.  IW.  Cb.,  46  N.  Y.  748 ;  6  Am.  Bep.  106, 178,  note ;  Tyler  v.  W.  U.  Tel.  Co.,  86 
HI.  481;  14  Am.  Bep.  88 ;  Manvitter.  W.  Union,  etc, 87  Iowa,  814;  18  Am.  Bep.  8;  Twmtr 
V.  Haiofceye,  41  Iowa,  456;  80  Am.  Rep.  606  ;  Losftter  v.  3W.  Co.,  80  N.  C.  884;  Jonm  v. 
TTeat.  Un.,  17  Bep.  281. 

■easare  of  damages— aea-dellvery.  Weti.  Union,  ete.  v.  OnslMifn,  1  Ool.  880;  8.  c,  9 
Am.  Bep.  190,  149,  note;  True  v.  International,  etc.,  60  Me.  9;  a.  c,  11  Am.  Bep.  106, 
168,  note;  Hibbard  v.  WesL  Union,  88  Wis.  668;  14  Am.  Bep.  876;  Ocindee  v.  Weet. 
Union,  etc.,  84  Wis.  471;  17  Am.  Bep.  468;  8o  BOU  v.  W.  U.  TeL  Oo.,  66 Tex.  808;  40 Am. 
Bep.  806;  Reliaiwe  Co.  v.  W.  U.  Td.  Co.,  68  Tex.  894:  44  Am.  Bep.  080;  BeU  v.  J>oniinion 
Td.  Co. .  3  Lag.  News,  406. 

remote.    Where  the  damage  claimed  Is  a  loss  of  that  which  might  have  been  ob- 

tslned,  depending  on  the  contingency  of  a  certain  expected  action  of  a  third  par^  in 
the  event  of  the  contract  being  carried  out.  It  Is  too  remote  to  be  regarded  as  within 
the  contemplation  of  the  par^  breaking  the  contract.  JfeOoQ  v.  Weetem  Union  TOe- 
graph  Co.,  44  N.  Y.  Super.  Ot.B.  487;  7  Abb.  (N.  C.)  161,  164,  note.  The  dispatch  was 
as  follows:  '*  Can  dose  Valkyrie  and  Others,  88, 80  net,  MontreaL  Answer  Immediately.*' 
Hdd,  that  commissions  which  the  sender  would  have  efluned  aa  a  broker  In  effecting  a 
charter  of  two  vessels  named  Valkyria  and  Othere,  if  the  message  had  been  duly  traae- 
mitted,  were  not  damages  either  actually  contemplated,  or  to  be  fairly  supposed  to 
have  been  contemplated  by  the  defendant,  and  therefore  not  recoverable. 
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iBtbtooMetbeooait  Mid,  P.4M:  **In  the  preamt  oMe  the  text  of  the  momagc  which 
the  dnfendenti  felled  to  tmumlt  until  efler  a  delay  of  sevenl  days*  indloateB  upon  its 
laee  no  oooaalon  for  apeelel  oere  or  the  involving  of  the  chartering  of  two  veaaela. 
There  wee  no  notice  or  information  of  an j '  fact  given  to  the  defendant  or  contained  in 
the  meaaage  ttaelf ,  indicating  its  importance  or  that  apedal  damagea  would  reault  from 
aaj  negleot.  However  atroni^  the  plaintiff  may  have  felt  aasnred,  acting  aa  a  hroker 
hi  the  matter,  that  the  offer  telegraphed  to  hia  prlndpala  would  be  accepted,  and  that  he 
would  get  hia  live  per  cent  commiadon,  yet  there  la  nothing  In  the  caae  that  piacea  theae 
ooBtlngenclea,  in  themaelvea  uncertain  and  remote,  within  the  oontemplatlou  of  the 
defBodaai.  It  ia  true,  the  plaintiff *a  prlndpala  might  have  accepted  the  offer,  and  paid 
the  plaintiff  the  oommiaBlona,  and  their  evidence  la  that  they  would  have  accepted  it  if  it 
had  not  been  delayed  by  the  neglect  of  the  defendant  In  fniling  to  forward  it  immedi- 
ately. The  dalm  of  the  plaintiff  ia  for  a  apedal  and  contingent  loaa,  and  not  for  auch  a 
loaa  aa  waa  the  natural  and  neceiaary  conaequencea  of  the  def endanVa  neglect,  or  audi 
aa  from  the  aurrounding  drcumatancea  could  even  be  inferred  by  the  defendant. 

''The  deoiaion  in Boldu^ ▼.  UinUed  8taU$  Tekifraph  Co^  45 N.  T.  744,  that  where  a 
apedal  purpoae  la  intended  by  one  party  and  ia  unknown  to  the  latter,  and  doen  not  ap- 
pear by  the  meaaage  Itaelt,  in  the  aaaeaament  of  damagea  each  apedal  purpoae  cannot 
be  taken  into  oonaideratlon,  but  that  the  damagea  must  be  limited  to  thoee  reeultlng  fhnn 
the  ordinary  and  obvioua  purpoae  of  the  contract,  govema  the  caae  under  condderatlon.** 
In  Watem  Union  Telegraph  Go>  v.  Fenton,  62  Ind.  1,  a  anlt  against  a  tdegraph 
company  to  recover  damagea  for  negUgenee  of  the  defendant  in  falling  to  deliver  within 
a  reaaonable  time,  a  telegram  directed  f^m  a  place  without  thia  State  to  the  plaintiff  at 
a  place  within  thia  State,  becauae  of  which  negligence  the  plaintiff  failed  to  Obtain  en^ 
ployment  aa  a  ateamboat  pilot  at  certain  wagea  per  month,  for  a  trip,  and  If  he  auited, 
for  the  aeaaon,  he  not  obtaining  employment  for  aome  time  thereafter,  and  the  aender  of 
lald  meaaage  not  acting  aa  the  plalntUTa  agent  in  aending  it,  it  waa  h«Id,  that  under 
the  atofvCe  the  plaintiff  might  recover,  though  the  relation  of  oontraotora  did  not  eziat 
between  him  and  the  telegraph  company.  Held,  also,  that  the  damagea  sought  by  aald 
action  were  not  remote  or  apeeulative. 

Tike  court  aay :  '*  If  we  are  to  regard  the  dedalon  In  the  caae  referred  to  (Plauford  v. 
UniUd  Kingdom  EUctric  Telegraph  Cb.,  Law  Bep.,  4  Q.  B.  708;  a.  c,  Allen's  Tele- 
gimph  Gaaea,  487),  aathe  law  applicable  to  thia  caae,  there  waa  no  valid  cauae  of  action 
diown  in  favor  of  the  filaintiff  againat  the  defendant,  either  in  the  complaint  or  by  the 
evidence.  In  that  caae.  It  waa  held  that  the  obligation  of  a  telegraph  company  to  uae  due 
care  and  akin  Id  the  tranamlasion  of  a  tdegram  ia  one  arising  entirely  out  of  the  con- 
tract which  ia  made  for  itatransmiadon;  and  that  the  recdverof  a  tdegram  cannot 
aulntain  an  action  againat  the  company  to  recover  damagea  for  negligence  In  the  trana- 
miadon,  unleaa  the  aender  in  aending  it  acted  aa  hia  agent.  But  It  seems  to  ua  that  thia 
may  be  too  narrow  a  view  of  the  queation.  A  telegraph  company,  exercising  corporate 
ftanchlaea,  whoae  budneaa  it  ia  to  tranamit  and  deliver  measagea,  owea  certain  dutiea  to 
the  public;  and  among  thoae  dutiea  ia  that  of  delivering,  without  unreasonable  delay, 
meoaagwa  which  are  thus  tranamitted.  For  a  violation  of  that  duty,  the  company,  it 
would  seem,  ought  to  be  responsible  to  the  party  injured.  See  note  to  thecaae  dted  in 
ADen.  But  however  this  may  be  in  the  absence  of  any  atatute  on  the  subject,  we  have 
the  following  provldon :  *  Tdegraph  companlea  ahall  be  liable  for  apecid  damagea  oc- 
casioned 1^  failure  or  negligence  of  their  operatora  or  aervanta.  In  recdvlng,  copying, 
tranamlttiiigor  deiivering  dispatches;  or  for  the  diadoaure  of  the  oontenta  of  any  private 
dispatch  to  any  person  other  than  to  him  to  whom  It  was  addressed  or  his  agent.*  1  O. 
AH.6U,«S. 

**  This  section  Is  clearly  broad  enough  to  authoriaeai>erson  to  whom  adiapatdiisaent  to 
recover,  in  a  proper  caae,  though  the  relation  of  contractors  doea  not  exiat  between 
him  and  the  company .  With  regard  to  the  damagea,  they  are  neither  remote  nor  specu- 
lative. We  gather  fktnn  the  evidence  that  the  plaintiff  would  have  realised  from  the 
employment  at  least  |1S0  per  month;  and  it  is  clear  that  but  for  the  alleged  negligence 
of  the  defendant  in  failing  to  deliver  the  dispatch  In  a  reasonable  time,  he  would  have 
obtained  the  employment.  His  failure  to  reodve  the  employment  was  the  direct  result 
of  the  dday  in  ddivering  the  dispatch. 
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In  Sprague  v.  Wetiem  Union,  ete^  6  Daly,80O,  tiM  pUlntiff  intmstod  to  the  defendant 
(a  tetoflfraph  company)  at  the  dtj  of  New  Toik,  for  tnmamlMion  hy  telesraph,  a  i 
to  hiR  attorney  at  Buffalo,  saying  *  *  Hold  my  caae  till  Tuesday  or  Thnrsday.  Pleaaa 
ply , '  *  and  at  the  same  time  informed  the  aerrant  of  the  defendant  in  chaise  of  the  receipt 
of  messages  for  traosmlssion,  that  the  message  wss  about  a  cause  in  Bnffaio  that  was 
expected  to  be  called,  and  that  It  waa  of  great  Importaaoe  that  the  party  sending  it  should 
iS^t  a  reply  the  next  day  in  order  that  he  might  know  when  to  go  to  Bufflalo,  and  the 
message  waa  noTcr  sent  at  all,  and  the  plaintiff  baring  waited  for  a  rsply  and  received 
none,  and  supposing  that  an  adjonmmsnt  of  the  case  oould  not  be  procured,  went  with 
::is  counsel  to  Buffalo,  to  attend  at  the  trial,  and  found  the  case  had  been  adjourned,  and 
was  obliged  to  go  again  to  Buffalo  with  his  counsel,  at  the  adjourned  day.  JEFsId,  that 
in  an  action  against  the  company  for  a  failure  to  send  the  message,  the  plaintiff  ooold 
I'ecoTer  as  damages,  not  only  the  expenses  of  himself  and  his  oounael,  on  the  first  Jour- 
ney to  Buffalo,  but  also  the  counsel  fee  he  was  obliged  to  pay  his  counsel  for  going  to 
Buffalo  the  first  time. 

And  the  court  said,  p.  203:  **It  would  be  extending  the  exemption  of  telegraph 
companies  very  far,  to  hold  that  when  they  neglect  to  send  a  message  at  all,  they 
are  not  answerable,  it  being  the  duty  of  the  sender  when  he  reoelves  no  reply  to  go 
to  the  office,  make  inquiries,  and  have  another  message  sent,  which  Is  what  is  daimed 
by  the  defendants  on  this  appeal.  It  is  daimed  in  fact,  that  plaintiff  having  received 
no  answer  to  his  message  was  not  justified  In  going  to  Buffalo,  as  he  did,  but  should 
have  gone  to  the  defendant's  office  again  *  to  get  or  attempt  to  get  the  reply  asked  for 
In  his  message,*  and  that  as  he  went  to  Buffalo,  omitting  to  do  this,  the  case  Is  one  of 
contributory  negligence.  It  was  much  more  natural  in  the  ordinary  course  of  events 
for  the  plaintiff  to  suppose  that  the  cause  of  his  receiving  no  reply  waa  the  absenoe  at 
that  particular  time  in  Buffalo  of  the  person  to  whom  the  message  waa  addressed;  that 
the  message  had  been  sent,  but  from  some  cause  existing  there  It  had  failed  to  acoom- 
pliah  the  object  It  was  intended  to  effect —  the  putting  off  of  the  cause  to  one  of  the 
days  named  in  it ;  that  therefore,  as  nothing  had  been  attained  by  it,  the  proper  conrss 
was  to  go  to  Buffalo  at  once,  as  otherwise  the  cause  might  be  reached,  and  Judgment 
pass  against  him.  This  was  a  more  natural  and  reasonable  inference  to  draw,  and  to 
act  upon,  than  to  infer  that  the  reason  why  no  reply  had  been  received  was  becanae  the 
defendants  had  not  sent  the  message,  especially  as  the  object  and  importance  of  it  had 
1>eeii  made  known  to  the  telegrapher  when  it  was  delivered  to  him  for  transmission.** 
Affirmed  on  this  opinion,  67  N .  Y.  690. 

In  Hart  v.  Direet,  ete.,  86N.  Y.  638,  plaintiff  sent  a  diepatch  in  relation  to  bonds  which 
concluded :  **  Hatdi  says  hold  undoubted."  As  delivered  it  read,  **  Hatch  says  sold  un- 
doubled.  *'  Plaintiff's  agent  being  unable  to  find  the  last  word  In  his  dictionary*,  and  with- 
out having  the  message  repeated  or  making  inquiry,  sold  the  bonds.  In  an  action  to  re- 
cover damages  for  defendant's  negligence ;  Aeid,  that  the  sale  waa  attributable  to  the 
negligence  of  plaintifTs  agent  in  omitting  inquiry  and  acting  on  conjecture,  and  not  the 
fault  of  defendant  in  misaending  the  dispatch .  Telegraph  companies  are  liable  to  the  ex- 
teut  of  the  actual  damage  sustained  for  delay  or  failure,  in  transmitting  a  dispatch,  the 
importance  of  whi<di  is  manifett  either  by  its  own  words  or  made  so  by  explanation. 
Maekay  v.  W.  IT.,  16  Nev.  2SBI,  2S8  and  cases  dted. 

Unless  the  Importance  of  the  message  is  shown  either  by  its  own  terms  or  by  explana- 
tion made  to  the  person  receiving  It  in  behalf  of  the  telegraph  company,  no  damages  are 
recoverable  for  failure  or  delay  In  transmission  beyond  the  price  paid  for  that  purpose. 
Maekeyy.  Weti.  Union,  16  Nev.  SBi,  tt8,and  cases  dted.  In  an  action  by  a  father  against 
a  telegraph  company,  for  negligence  in  failing  to  deliver  a  telegram  sent  by  him  to  his  son, 
summoning  the  son  home  to  the  death  bed  of  his  mother,  the  plaintiff  ia  entitled  to 
recover  at  least  nominal  damages,  Including  the  price  paid  the  company  to  send  the  dis- 
patch. Logan  v.  WetL  Unfon^  84  111.  468.  Where  the  face  of  the  dispatch  does  not  indi- 
cate that  the  sender  IsliaUe  to  sustain  loss  if  the  dispatch  is  not  promptly  forwarded,  and 
the  company  Is  not  so  informed,  it  is  liable  only  for  nominal  damages  Bekm  v.  Weat. 
UwUmt  etc,,  8  Biss.  181.  In  order  to  make  a  telegraph  company  liable  for  ulterior  and 
remote  consequences  for  a  failure  to  properly  trantmit  a  message,  of  the  importance  of 
which  from  the  face  of  the  message  it  oould  not  be  advised,  it  is  the  duty  of  the  sendf'r  to 
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diBcIoee  to  the  company  the  porpoit  and  meaning  of  the  oommnnloation.  So  where  a 
elphar  dispatch  is  sent,  of  the  import  of  whidi  the  oompanj  is  not  advised,  only  nominal 
damages,  or  the  cost  of  tbemesaage  can  be  recovered.  W.  U,  TeL  Co.  r,  Martiti,  9  Bradw. 
(111)667;  Candee  ▼.  W  Unions  etc.,  84  Wis.  471 ;  17  Am.  Bep.  46S.  Telegraphic  messages 
sent  In  cipher,  the  purport  of  which  Is  entirely  unknown  to  the  officers  or  agents  of  the 
company,  faU  within  that  principle  of  the  law  of  carriers  which  exempts  the  carrier  fh>m 
responsihiUty  on  the  ground  of  concealment  l^  the  owner  of  the  goods  in  respect  to  their 
nature,  amount  and  yalue.     Candee  v.  Wett,  UtvUmt  etc,  d4  Wis.  471 ;  17  Am.  Bep.  4fi3. 

Pleadlmg  aad  eTldeaoe.  In  an  action  against  a  telegraph  company  to  recover  the  statu- 
tory penalty  for  refusing  to  transmit  a  proper  message,  an  answer  alleging  such  message 
to  have  been  intended  for  an  immoral  purpose  is  insufficient.  WesL  Union,  etc.  ▼.  Farffth 
9on,  S7  Ind.  485.  In  an  action  against  a  telegraph  company  for  damages  for  failure  to 
transmit  a  message,  the  plaintiff  must  aver  in  his  complaint,  and  prove  on  the  trial,  that 
the  defendant  has  a  line  of  wires  wholly  or  partly  In  this  State,  that  it  is  engsged  In  tele- 
graphing for  the  public,  and  that  a  particular  message  was  placed  In  the  hands  of  its  agent 
fbr  transmission.  Wett.  Union  v.  FEnruson,  67  Ind.  496.  In  an  action  against  a  telegraph 
company  for  a  mistake  in  sending  a  message,  evidence  of  a  usage  In  a  local  office  of  the 
eompany  Is  Inadmissible  to  vary  the  terms  of  the  contract  under  which  the  messsge  Is 
sent.  GrinneU  v.  IF.  U.  TO.  Co.,  113  Mass.  200 ;  18  Am.  Bep.  485.  In  an  action  against  a 
telegraph  company  for  ne^igenoe  in  the  transmission  of  a  messsge,  evidence  is  inadmls- 
slhle  against  the  company,  that  because  of  the  alleged  negligence,  one  of  Its  officers  made 
a  deduction  from  the  pay  of  one  of  its  operators.  ChrinneU  v.  W.  Union,  118  Mass.  800 ; 
18  Am.  Bep.  485. 

Where  it  Is  contended  that  the  defendants  are  not  the  first  carrier  or  contractor,  aad 
that  It  Is  not  proved  that  the  error  In  the  transmission  occurred  on  defendants*  line,  on 
whose  printed  blanks  there  Is  express  provision  for  non-liability  for  the  default  of  otlier 
companies,  heid,  that  whether  first  carrier  or  not.  It  was  peculiarly  within  their  power, 
aad  was  their  dutyt  to  make  the  proof  here  suggested,  if  necessary.  Defendants  were 
engaged  In  the  bnsineas  of  transmitting  messages  to  and  from  various  points  in  the 
eoantry,  and  found  It  to  their  interest,  if  not  a  necessity,  to  effect  mich  mutual  arrange- 
ments with  other  companies,  without  any  consultation  with  the  parties  who  might  use 
the  telegraph.  It  was  In  their  power  to  show  that  the  message  delivered  1^  them  to 
plaintiff  was  precisely  the  same  one  received  by  them  from  another  line,  and  thus  throw 
the  responsibility  upon  the  other  company*  In  case  It  should  be  held  to  be  a  correct  legal 
principle  that  one  of  two  or  more  connecting  companies  may  thus  be  relieved  from  llablllly . 
XiaGnui0ev,5ott(Moeatem,25La.  Ann.  888.  The  mere  proof  of  a  mistake  in  an  unrepeated 
aussage,  without  some  other  evidence  of  carelessness  on  the  part  of  the  company,  will 
not  make  It  liable.  It  must  be  shown  that  the  mistake  was  caused  by  the  fault  of  the 
company.  Sweetlandr,  ITIinolt,  etc., 87  Iowa,  483 ;  1  Am.  Bep.  286 ;  United Statee,  etc,  v. 
GUderUeevCt  80 Md.  238 ;  9  Am.  Bep.  149 ;  Beeker  v.  WetL  Union,  etc.,  11  Neb.  87  ;  88  Am. 
Bep. 868,  881«  note;  Wh4U  v.  WetL  Union,  eU. ,  U  Fed.  Bep.  710.  The  failure  of  a  tele- 
graph company  to  transmit  a  message  in  the  form  in  which  it  Is  received,  is  prima  faeU 
netdlgeooe  for  which  the  company  Is  liable,  and  the  burden  Ufupon  It  to  show  the  mistake 
eocurred  through  no  fault  of  Its  own.  Bittenhouae  v.  Independent,  etc,  44  N.  Y.  268 ;  s.Ot 
4  Am.  Bep.  878;  Baidwtn ▼.  U.  8,  Td.  Co.,  46 N.  T. 743;  B.  C,  8  Am.  Bep.  186,  ITS,  note ; 
Banilett  v.  W.  17.  Tel.  Ce., 88  Me.  808 ;  16  Am.  Bep.  487;  Turner  v.  Hototeye. etc, 41 
Iowa,  468 ;  80  Am.  Bep.  806;  Tdegraph  Co.  v.  Griewold,  87  Ohio  St.  801 ;  41  Am.  Bep.  500 : 
Tifier  V.  West.  Union,  74  III.  168;  24  Am.  Bep.  870, 288,  note.  As  to  how  far  an  aeoldeni 
nilsfis  a  presumption  of  negligence,  see  Moak*8  UnderhiU  on  Torts,  p.  814-6.  It  Is  l»- 
eombeat  upon  ihe  company  to  show,  at  least,  that  It  used  ordinary  care  and  diligence  la 
akempting  to  deliver  the  message.    Pope  v.  West.  Union,  9  Bradw.  (111.)  888. 

In  Pfiiekney  v.  Td.  Co.,  19  S.  C.  71,  it  was  held  that  *' proof  of  due  care  by 
a  telegraph  eompany  or  of  the  absence  of  negligence  and  carelessness  on  Its  part, 
is  a  good  defease  to  an  action  against  it  for  damages  for  negligence  In  receiving  and 
transmitting  a  dispatch."  The  oourt  say :  **  A  prima  fade  case  having  been  made 
for 'the  plalntifls  by  proof  that  the  messsge  had  been  received  and  transmitted  by 
the  company  with  a  mistake  In  its  terms,  which  resulted  In  loss  to  plalntifls,  whether  the 
company  coald  be  relieved  fktmi  liability,  ezoept  by  showing  that  the  mistake  occurred 
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tnm  some  unooDtrollalde  OAwe  or  cau«e>»  to  which  It  could  be  attributed — the  differeooe 
betweeo  the  aiipeUant  and  the  preaidiiig  Judge  being,  that  the  Judge  chaiged  that  proof 
of  due  care,  or  the  abeenoe  of  negUgenoe  andcareleaannoi  on  the  part  of  the  oompanj  was 
good  defeoae,  while  appellant  contends  that  nothhig  short  of  an  uncontrollable  cause 
coold  reUere  or  exempt,  the  omu  of  showing  this  being  upon  the  defendant.  We  do  not 
know  that  there  can  be  any  cause  which  in  the  language  of  the  exception  majr  be  termed 
*  uncontrollable  *  except  it  be  an  act  of  God,  or  Irresistible  force,  and  the  question  to  be 
considered  therefore  is,  whether  telegn^kh  companies  are  liable  for  all  mistalnw  made  in 
the  transmissions  of  messages,  except  such  as  occur  from  an  act  of  God,  or  li resistible 
force,  the  omis  of  showing  which  Is  upon  th«m.** 

When  the  company  took  the  money  of  the  sender  and  contracted  to  dellTerthe  mes- 
sage to  the  persons  to  whom  It  was  addressed,  and  the  sender  deUTSiedthe  messsgetobe 
sent,  his  duties  in  the  invmises  ceased ;  it  then  became  the  dnty  of  the  company  to  traa»> 
mit  the  message  and  deUver  It.  If  tt  was  unaUe  to  do  either,  that  is  matter  of  defense  to 
be  shown  by  the  company,  and  it  Is  error  toinstmot  the  Juiy  that  the  plaintiff,  before  he 
can  recorer,  mi»t  show  that  the  person  to  whom  It  was  addressed  was  at  his  office  ready 
to  recelTe  It.  Pope  ▼.  Wett  UwUmt  9  Bradw.  (HI.)  288.  In  an  action  to  recover  the  pen- 
ally glTcn  by  statute  for  a  failure  on  the  part  of  a  telegraph  company  to  transmit  a  me» 
sage.  It  is  not  necessary  that  the  plaintiff  should  prore  any  damages.  West.  Uukmn  «te. 
T.  Buehonan*  86  Ind.  489 ;  s.  o.,  9  Am.  Bep.  744. 

— ;  Telegnunsy  as  eTtdeaee.  See  3  N.  J.  Law  Journal,  188;  18  Eng.  Bep.  (Moak*s notes)  M8s 
Matter  of  Brown,  T8  Mo.  88  87  Am.  Bep.  488;  WTMZdea  v.  JMiereftants,  etc.,  84  Ala.  1 ;  88  Am. 
Bep.  1,  8,  note ;  Woodt  t.  Miller,  86  Iowa,  168  -,  88  Am.  Bep.  170;  JEManee  Ob.  t.  WttL 
Untan  2W.  Co.^  66  Tex.  804;  44  Am.  Bep.  880. 

The  party  who  sends  an  order  by  telegraph  makes  the  telegraph  company  Ms  oqent  for 
its  transmission  and  dellTery,  and  is  bound  by  the  messsge  at  deiioared ;  and  where  legal 
rights  of  the  rscelTcr,  founded  upon  such  order,  are  in  question,  he  Is  entitled  to  put  In 
evidence  the  message  actually  recelTed  as  the  original.  Sooeland  ▼.  Green,  40  Wis.  481. 
The  original  telegraphic  message  delivered  to  the  company  is  the  primary  evidence  atill, 
on  proof  excusing  its  non-production,  a  copy  may  be  received  in  evidence,  or  Its  contents 
proved  aliunde.  On  proof  of  the  deUveiy  of  a  message  to  a  telegraph  company  to  for- 
ward, it  la  a  presumption  of  evidence  that  It  was  delivered  to  the  person  to  whom  it  was 
addressed.  Although  secondary  evidence  of  the  contents  of  a  telegram  haa  been  irregu- 
larly recelTed  against  the  alleged  sender,  yeta  new  trial  will  not  be  ordered  on  that  ground 
If  the  alleged  sender  fails  to  deny  the  sending  of  the  alleged  telegram.  Oragim,  sle.,  ▼. 
cut,  17  N.  Y.  Weekly  Dig.  868;  s.  o.  mem.,  80  Hun.  888. 


Maddox  y.  OnmniroHAM. 

(88  Ga.  481.) 

Nen^enee  —obitrtteiian  ofMmMJk* 

A  cotton  bale  temporarily  set  ap  on  a  sidewalk,  awaiting  depoeit  la  a 
hoaae,  fell  apon  and  injured  a  person.     HM,  that  tlie  warehooseman  was 

liable.* 

ACTION  for  personal  injury  by  negligence.     The  head-note  and 
opinion  show  the  facts.     The  plaintiff  had  judgment  below. 

•  See  stale  r.  Berdetta  QIB  Ind.  186),  88  Am.  Rep.  117. 
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MeCay  S  Abbott,  for  plaintiff  in  error. 

Hopkins  S  Oloen,  Van  Bpp$  &  Oalhoun,  for  defendant 

Jacksok,  G.  J.  [Omitting  minor  matter.]  The  rale  of  law  is 
well  settled^  that  sidewalks  are  for  the  use  of  the  public,  and  must 
not  be  obstructed  so  as  to  deprive  them  of  that  use.  In  front  of  a 
store  or  warehouse  they  may  be  used  temporarily  so  as  to  pass  goods 
from  delivery  wagons  into  the  store,  and  cotton  bales  or  other  such 
commodities  from  the  wagons  to  the  warehouse;  but  care  must  be 
taken  not  to  let  the  obstruction  remain  longer  than  is  necessary  for 
such  purpose.  If  so,  the  obstruction  becomes  a  nuisance ;  and  if 
the  passer-by  be  injured  thereby,  without  fault  or  negligence  on  his 
<xr  her  part,  damages  are  recoverable.  Wood  on  Nuisance,  259,  261 
4i  8$q.;  Sher.  ft  Bedf.  363;  6  East.  427;  3  Campbell,  230;  City 
dode  of  Atlanta,  529. 

Even  if  not  a  nuisance  j!»0r  m,  yet  if  the  facts  make  a  case  of 
n^ligence  in  the  temporary  use  of  the  sidewalk  so  that  damage  en- 
sued to  a  passer-by  without  fault,  the  damage  may  be  recovered. 
The  fact  that  cotton  bales  were  set  up  on  end  so  close  to  the  street, 
from  the  sidewalk,  that  a  delivery  wagon  struck  the  bales  and 
turned  one  over  on  the  passer-by,  is  sufficient  to  support  a  verdict 
of  damages.  Controverted  facts  are  for  the  jury  to  settle,  and  this 
court  never  interferes  with  its  finding,  and  the  approval  of  it  by 
the  court  below,  unless  in  case  of  abuse.  What  an  agent  does  in 
the  line  of  duty  devolved  on  him  by  the  superior  will  make  the 
latter  responsible.  Code,  §§  2194,  2201 ;  1  Thomp.  N^.  346  $i  $eq.  ; 
Story  Agency,  462;  18  Oa.  432;  48  id.  686. 

JudgfMnt  (ifttfnotL 
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m  Oft.6B8J 

OtMrrier  — -  j>aiwii^gr — coHnecUng  Un§'~'btiggtig$. 

Where  a  pMMDger  with  a  through  tieket  over  a  eonneotiiig  line  of  nllRMdi 
cheeke  his  bairgege  at  the  startiiig  point  through  to  hie  destination,  and 
upon  arriving  it  is  damaged  or  lias  heen  broken  open  and  robbed,  he  maj 
sne  the  oompan j  which  issued  the  check,  or  tine  eompanj  deUverlag  the 
baggage  in  bad  order. 
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rriHE  opinion  states  the  case. 

BcLcon  <t  Ruiher/ard,  for  plaintiff  in  error. 
Lyon  <6  Cfresham,  for  defendant. 

Spbsb,  J.  The  plaintiff  in  error,  a  resident  of  Maoon,  (^eorgia^ 
had  been  on  a  visit  of  several  months'  duration  to  New  York  city, 
and  carried  with  her  to  New  York  clothing,  etc.,  suitable  for  her 
use  during  her  stay,  and  suitable  for  her  circumstances  and  condi- 
tion in  life.  Upon  her  return  home,  she  purchased  a  through 
ticket  from  New  York  to  Macon,  via  the  Piedmont  Air  Line  route, 
which  ticket  was  the  usual  coupon  ticket  including  a  coupon  for 
each  road,  and  including  a  coupon  or  ticket  of  the  Centrd  Bail- 
road  and  Banking  Company,  upon  which  last  coupon  or  ticket  the 
plaintiff  passed  over  the  line  of  the  Central  Bailroad  and  Banking 
Company,  with  her  baggage,  from  Atlanta  to  Macon ;  the  latter 
was  received  at  Macon  in  apparent  good  order.  Upon  opening  her 
trunk  she  found  the  locks  had  been  tampered  with  and  the  trunk 
had  been  robbed  of  jewelry  and  personal  apparel  belonging  to  her, 
of  the  value  of  over  $800.  The  trunks  were  checked  through  from 
New  York  to  Macon  by  the  same  parties  selling  the  tickets.  Proof 
was  made  of  the  ownership,  value,  and  loss  of  the  articles  from  the 
trunks  after  they  were  delivered  to  the  railroad  officials  in  New 
York,  and  that  the  jewelry  lost  was  the  personal  apparel  of  plaint- 
iff and  suitable  to  her  circumstances  and  condition  in  life,  and  she 
was  bringing  the  same  home  as  a  part  of  her  personal  apparel  for 
her  use  at  home. 

On  closing  plaintiff's  testimony,  the  court,  on  motion  of  defend- 
ant's counsel,  awarded  a  nonsuit,  and  plaintiff  excepted. 

Counsel  for  plaintiff  in  error  insists  that  the  rule  of  liability  pre- 
scribed by  section  ^84  of  the  Code  against  connecting  roads,  and 
under  different  companies,  where  goods  are  to  be  transported  over 
more  than  one  railroad,  includes  baggage  accompanying  a  passen- 
ger, and  which  rule  ''makes  the  last  company  which  has  received 
the  goods  as  in  good  order  responsible  to  the  consignee  for  any 
damage,  open  or  concealed,  done  to  the  goods." 

We  cannot  believe  it  was  the  intention  of  the  legislature  to  in- 
ulude  the  transportation  of  a  passenger's  baggage  under  the  term 
'<  goods."    There  are  in  the  same  chapter  including  that  section 
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regulations  toaching  the  transportation  of  baggage  distinct  and 
different  and  that  do  not  apply  to  goods.  Section  2071  of  that 
chapter  *'  declares  the  company  responsible  for  baggage  placed  in 
their  care."  The  next  section  provides  for  the  checking  of  baggage 
and  imposes  penalties  for  failing  to  conform  to  the  regulations 
touching  the  same.  A  lien  is  given  to  the  company  for  the  cost 
of  transportation  of  baggage,  not  only  for  its  freight,  but  also  it 
extends  so  as  to  include  the  fare  of  the  passenger.  There  are  also 
limitations  on  liability  of  the  company  on  the  value  of  baggage  for 
the  fare  taken,  which  do  not  apply  to  goods.  The  distinction  be- 
tween goods  and  baggage  is  thus  so  clearly  recognized  by  the  context 
that  we  cannot  construe  section  2084  as  being  intended  to  include 
baggage  under  the  term  ^^  goods/'  when  accompanying  the  passenger. 

The  rule  of  liability  of  a  common  carrier  for  baggage  is  well  un- 
derstood, but  in  the  case  of  connecting  roads,  in  the  absence  of 
proof  as  to  where  the  loss  occurred,  which  one  is  liable  is  now  the 
question?  Defendant  in  error  insists  that  the  company  in  New 
York  who  sold  the  through  ticket  and  made  the  contract  is  respon- 
sible to  the  passenger.  And  so  this  court  ruled  in  the  case  of 
Hauhy  v.  Screven,  62  Oa.  347;  s.  c,  35  Am.  Bep.  126,  but  did  not 
rule  that  such  road  alone  was  liable.  But  is  this  the  only  one  lia- 
ble, unless  the  act  of  spoliation  is  established  as  having  occurred  on 
a  particular  road?  This  is  a  question  of  vital  moment  to  the  pub- 
he  and  of  no  small  interest  to  these  connecting  roads. 

The  record  shows  in  this  case  plaintiff  in  error  purchased  a 
through  ticket  from  New  York  to  Macon  by  the  "  Piedmont  Air 
Line  route,''  and  which  included  a  coupon  ticket  on  the  Central 
railroad  from  Atlanta  to  Macon,  and  by  which  the  connecting 
roads  contracted  to  transport  her  and  her  baggage  from  New  York 
to  Macon.  Where  or  when  the  spoliation  of  her  baggage  occurred 
the  evidence  does  not  disclose,  though  robbed  on  the  route  pre- 
sumptively between  New  York  and  its  delivery  at  Macon  to  the 
plaintiff  in  error. 

In  the  absence  of  positive  statutory  regulation  as  to  the  liability 
of  connecting  roads  in  the  transportation  of  baggage  with  passen- 
gers, where  loss  or  damage  occurs  to  the  same,  we  find  the  rulings 
of  the  English  and  American  courts  are  not  in  harmony.  The 
English  courts  hold  the  carrier  who  receives  the  goods  and  con- 
tracts to  carry  them  over  the  entire  route  is  liable,  for  they  hold 
ih6  intermediate  carriers  are  but  its  agents,  and  there  is  no  privity 
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of  contract  between  the  agents  and  owner  of  the  goods.  The  courts 
of  this  country  do  not  recognize  this  doctrine,  and  we  do  not  think 
it  fair  to  our  citizens  to  send  them  to  a  foreign  jurisdiction  to  seek 
redress,  if  it  can  be  avoided  consistently  with  our  rules  of  law.  We 
are  led  to  conclude  from  an  examination  of  our  authorities,  the  true 
rule  in  case  of  connecting  roads  for  liability  for  baggage  should  be, 
that  in  its  transportation  as  baggage,  when  two  or  more  railroads 
are  associated  together  and  form  a  continuous  line  for  the  trans- 
portation of  passengers  and  baggage,  giving  to  each  the  right  to 
sell  these  through  tickets  with  coupons  over  the  several  connecting 
or  associated  roads,  and  thus  bargaining  for  the  transportation  of 
passengers  over  the  whole  line  and  receiving  the  price  of  said  tick- 
ets, the  same  to  be  divided  between  them  at  periodical  settlements, 
the  company  so  selling  and  contracting  for  such  transportation  is 
the  agent  of  the  several  companies  composing  such  lines,  rather 
than  to  regard  the  other  companies  as  its  agents  in  performing  the 
service  allotted  to  them.  9  Am.  Bep.  493  ;  6  id.  434^  The  sale  of 
such  tickets  is  for  the  common  benefit  of  all  the  companies,  and  the 
receipts  from  them  are  presumptively  divided  between  them  in  pro- 
portion to  service  rendered  by  each,  making  them  interested  as 
principals  and  not  as  agents.  In  fact,  they  stand  substantially  in 
the  position  of  partners  in  such  through  business,  and  may  be 
perhaps  jointly,  as  well  as  we  hold  them  to  be,  severally  liable  as  such. 
There  are  numerous  decisions  that  hold  them  as  to  this  through 
business  jointly  liable  as  partners  through  the  entire  route.  Angell 
on  Gar.  93,  and  cases  cited  ;  Story  on  Bailments,  606,  and  cases 
oited ;  11  Wend.  571 ;  19  id.  329 ;  7  Rich.  (S.  0.)  201 ;  4  Seld.  87; 
11  Wend.  575 ;  43  Barb.  — .  To  hold  these  continuous  or  associa- 
ted companies  severally  liable  on  these  through  contracts  of  trans- 
portation springs  from  the  necessity  of  the  rule.  To  remit  the 
owner  whose  baggage  has  been  lost  or  damaged  on  a  through  ticket 
to  the  company  where  the  spoliation  or  loss  occurred,  is  simply  to 
deny  him  all  redress.  For  he  has  no  facility  or  means  to  ascertain 
the  facts,  except  at  the  pleasure  of  the  company,  who  it  is  presumed 
will  not  be  prompt  to  furnish  evidence  of  their  own  negligence  and 
liability.  To  drive  the  owner  to  a  foreign  jurisdiction  for  redress 
is  not  consistent  with  our  public  policy.  To  hold  each  company 
liable  for  negligence  or  loss  incurred  while  transporting  under  one 
continuous  and  joint  contract  made  with  the  owner,  will  interest  all 
alike  to  be  diligent,  and  if  loss  should  occur,  it  is  the  more  equitable 
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for  the  losses  to  be  apportioned  among  them  as  they  apportion  the 
profits  of  their  joint  enterprise,  rather  than  that  the  loss  should  be 
borne  alone  by  the  owner. 

The  contract  is  made  to  transport  with  the  joint  continnoos  line, 
they  act  for  each  other,  and  receive  its  fraits  as  common  agents 
one  for  the  other.  Let  the  role  applicable  to  like  engagements  in 
other  departments  of  life  be  applied  to  them,  and  each  wiU  be 
liable  without  reference  to  the  road  where  the  default  occurred. 
This  rule  is  founded  in  equal  justice,  and  is  far  more  equitable  and 
conyenient  than  the  rule  that  would  hold  the  company  alone  liable 
who  sold  the  through  tickets,  and  who  may  be  as  free  from  fault  as 
any  intermediate  road.  In  any  view,  the  last  of  the  connecting 
roads  receiying  the  trunk  in  apparent  good  order  is  presumptively 
liable,  and  that  determines  this  case  as  to  awarding  the  nonsuit. 

Judgment  reversed. 

Jagksok,  0.  J.,  concurring,  stated  that'  the  exact  point 
decided  and  in  which  the  entire  court  concurred,  was  as  to  the 
grant  of  the  nonsuit  on  the  ground  of  non-liability  of  the  last  road. 


BonVBAYILLB  T.   KOHIflllll. 

(aschLSOS.) 

A  piirate  stable  in  a  «lly  Is  not  nseeflsaiily  a  naiisikoe,  and  the  right  to  Inilld 
one  will  not  be  denied  upon  a  mere  ■ospiolon  that  it  may  become  a  nnlsMioe.* 


B 


ILL  for  injunction.    The  opinion  states  the  oasa.  Bill  ^^""^ffH 
below. 


Dabnejf  S  Ibuehe^  for  plaintill  in  error. 

Fancay  S  Dean,  J.  Branham^  for  defendant. 

Gbawfobd,  J.  This  bill  was  filed  to  enjoin  the  defendant  from 
building  a  private  stable  on  his  own  lot,  in  the  city  of  Bome,  ad- 
joining that  of  the  complainant's.  The  grounds  for  the  application 
of  the  injunction  were  that  large  quantities  of  litter,  manure  and 
filth  will  be  gathered  in  said  stable  ;  that  swarms  of  flies  and  other 

*8eB8Mra$r.  OHii0«r(!6O]6w»,  0n),8SA]n.  Bep.  188,  andiiote,141. 

VoL-XLV— 64 


506  GEORGIA, 


Boansaville  ▼.  Kohlheim. 


insectSy  and  yermin  will  be  generated  therein ;  that  noxious  vapors, 
and  foul  stenches  will  be  generated  ;  that  there  will  be  an  eternal 
stamping  of  horses  and  lowing  of  cattle  in  said  stable  ;  and  if  the 
defendant  is  permitted  to  lo<cate  and  use  said  stable. at  the  place 
upon  which  he  proposes  to  build  it,  the  injury,  inconyenience  and 
damage  to  the  property  of  complainants  will  be  irreparable. 

The  bill  was  dismissed  at  the  hearing  for  the  want  of  equity,  and 
the  only  question  here  is,  was  that  error  ? 

It  was  ruled  in  9  Ga.  425,  ''  that  a  livery  stable  within  sixty-five 
feet  of  a  hotel,  which  would  result  in  the  loss  of  health  and  com- 
fort of  the  proprietor's  family,  and  the  loss  of  patronage  to  his 
hotel  in  consequence  of  the  unhealthy  effluvia  arising  therefrom^ 
and  the  collection  of  swarms  of  flies,  and  the  interminable  stamp- 
ing of  horses  therein,  would  operate  as  a  nuisance,  and  that  the 
landlord  was  entitled  to  an  injunction  to  restrain  its  erection." 

This  ruling  was  made  upon  the  refusal  of  the  chancellor  below 
to  grant  an  injunction  restraining  the  erection  of  the  building. 
Upon  the  coming  in  of  the  iEuidwer  in  the  same  case,  denying  the 
main  allegations  in  the  bill,  and  setting  up  the  fact  of  a  removal  of 
the  plank  floor,  and  that  by  the  use  of  lime-water,  and  keeping  the 
stalls  neat  and  clean,  as  well  hs  other  precautionary  measures, 
there  would  be  no  damage  to  the  complainant  resulting  from  the 
said  stable,  the  chancellor  dissolfed  the  injunction.  This  ruling  by 
the  chancellor  brought  the  case  again  before  this  court,  as  may  be 
seen  in  10  Oa.  336,  and  it  was  there  held,  '^that  the  ad  interim  in- 
junction should  not  have  been  removed,  but  should  have  been  con- 
tii^ued  to  the  final  hearing/'  Further,  that  ''if  upon  t^e  hearing 
the  j.ury  should  be  of  opinion  that  this  stable  •  with  its  inmates  and 
attendants  is  not  a  nuisance  of  itself,  but  that  it  may  be  kept  in 
such  manner  as  to  make  it  unobjectionable,  they  will  no  doubt  re- 
quire that  it  shall  be  kept  in  this  nuumer,  or  provide  adequate  pro- 
tection to  the  complainant." 

This  same  subject  of  building  a  livery  stable  again  came  before 
this  court  on  the  granting  of  an  injunction  to  restrain  its  erection, 
and  is  reported  in  20  Ga.  537.  It  was  there  held  that  to  enjoin 
nuisances  in  the  course  of  erection,  the  evil  sought  to  be  reme- 
died must  not  be ''  merely  probable,  but  certain,"  and  Lumpkik^ 
C.  J.,  in  the  opinion,  adds  '*  inevitable."  And  further,  that  if  ''the 
establishment  were  properly  kept,  instead  of  being  certain  that 
the  stable  would  be  a  nuisance,  the  probability  is  ifc  would  not  be." 


<  J 
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This  brings  the  rale  where  we  think  the  law  pnts  it,  that  livery 
stables  may  be  so  located  as  to  become  nuisances ;  and  so  may  any 
private  stable  be  so  located  with  reference  to  the  dwellings,  or 
places  of  business  of  others,  and  be  so  improperly  kept  and  con- 
ducted as  to  become  an  actionable  nilisance.  But  the  mere  prob. 
ability  that  it  will  become  so  is  insufficient  to  deprive  the  owner  of 
a  lot  of  the  right  to  erect  a  stable  for  his  own  use,  although  it  may 
be  on  the  line  of  his  lot,  and  quite  near  the  dwelling  of  an  adjacent 
owner.  It  is  true  that  he  who  thus  builds  must  at  his  peril  guard 
against  such  construction  as  that  its  ordinary  use  would  disturb  ad- 
jacent owners  by  the  noises  produced,  or  manage  it  in  such  a  way 
as  not  to  permit  offensive  stenches  to  emanate  therefrom  and  float 
over  his  neighbor's  premises  to  his  serious  annoyance  and  discomfort. 

Although  there  are  variations  in  the  manner  of  the  different 
courts  in  stating  the  law,  we  think  that  this  is  the  proper  legal  rule 
on  the  subject,  as  well  as  that  it  is  the  most  general  one  adopted. 
Wood  Nuis.,  §§  526, 7-8-9. 

It  was  ruled  by  the  Supreme  Court  of  Texas  in  Burdiit  v.  Swen- 
son,  17  Tex.  489,  '^  It  would  seem  that  a  livery  stable  in  a  town  is 
not  necessarily  or  prima  facie  a  nuisance,  but  that  it  depends  on 
whether  from  the  manner  in  which  it  is  either  built,  kept  or  used, 
it  destroys  the  comfort  of  persons  owning  and  occupying  adjoining 
premises,  or  impairs  the  value  of  their  property. '' 

In  9  Ired.  244,  it  was  held  that,  '^  A  stable  in  a  town  is  not  like 
a  slaughter-pen  or  a  hog-sty,  necessarily  or  prima  facie  a  nuisance. 
But  if  it  be  so  built,  so  kept  or  so  used  as  to  destroy  the  comfort  of 
persons  owning  or  occupying  adjoining  premises,  it  does  thereby 
become  a  nuisance,  though  in  itself  it  be  a  convenient  and  lawful 
erection.  *' 

In  11  Humph.  407,  the  court  say  that,  ''  A  livery  stable  in  a  town 
is  not  necessarily  a  nuisance  in  itself,  and  therefore  a  court  of 
equity  has  no  jurisdiction  to  restrain  by  injunction  either  the  com- 
pletion of  a  building,  because  intended  for  that  purpose,  or  its 
appropriation  to  the  use  intended.  " 

In  the  case  of  Earl  of  Ripon  v.  Hoharty  3  Mylne  &  Eeene,  cited 
in  2  Story  £q.,  §924,  note  1,  Lord Bbouhqam  says  that,  ''No  in- 
stance can  be  produced  of  the  interposition  of  courts  of  equity  by 
injunction  in  the  case  of  an  eventual  or  contingent  nuisance. " 

If  then  this  be  the  law  in  reference  to  livery  stables,  the  right  to 
build  a  private  one  should  not  be  denied,  and  especially  so  upon  an 
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lipprehenaon  that  ifc  will  become  a  nnisftQce.  In  this  ease  all  the 
aUegationa  exoept  the  mere  location  are  speculatiTe  and  contingent; 
the  bill  was  therefore  without  equity^  and  should  have  been  dis- 
missed. Whilst  the  building  of  this  stable  may  not  be  a  kindly  or 
neighborly  act,  yet  with  this'  the  courts  haye  nothing  to  do;  they 
are  simply  to  decide  whether  in  itself  it  is  an  unlawful  one,  and 
therefore  to  be  suppressed. 
To  hold  that  there  is  equity  in  this  bill,  is  to  hold  that  the  building 
of  a  priyate  stable  on  one's  own  lot  is  per  se  a  nuisance,  and  that 
an  adjacent  owner  may  dictate  its  location  upon  some  other  part  of 
the  lot,  because  he  has  seen  fit  to  build  his  own  house  within  nine 
feet  of  the  line.  Otherwise,  to  send  it  to  the  jury,  would  be  for 
them  to  pass  on  that  which  does  not  yet  and  may  neyer  exist ;  that 
is,  the  manner  in  which  it  is  to  be  used,  or  the  manner  in  which  it 
is  to  be  kept,  will  make  it  a  nuisance. 

Judffmeni  affirmed. 

Jaoksok,  0.  J.,  concurring,  said  that  if  one  who  has  sufficient 
room  and  can,  without  injury  to  himself,  locate  a  stable  elae- 
where  than  in  immediate  proximity  to  his  neighbor's  premises, 
where  it  wiU  be  offensiye  to  the  latter,  equity  will  restrain  him  from 
so  locating  it.  I  concur  in  the  decision  on  the  ground  that  it  does 
not  appear  that  the  defendant  could  locate  the  stable  elsewhere  m 
well  as  where  he  was  proceeding  to  place  it. 


BUTUB  T.   MOOBB. 

On  bffMflhof  wanaaty  od  sale  of  feed,  the  meMureof  dimsges  latheirareliM^ 
1IIOIM7  wtth  intevDSfci  and  the  expense  of  onltiTatfon,  not  laelnding  prospective 
proAta. 

A  GTION  for  breach  of  warranty.    The  opinion  states  the 

FM&r  dt  Lamar f  for  plaintiff  in  error. 
^.  (Jamming,  for  defendant. 
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SPfiBBy  J.  Plaintiff  in  error  sued  the  testator  of  defendant  for  a 
breach  of  contraot,  upon  a  warranty  made  by  him  to  plaintiff  of 
certain  German  millet  seed  which  plaintiff  bought  for  the  purpose 
of  planting  and  raising  a  crop  therefrom^  which  purpose  was  well 
known  to  defendant.  He  (defendant)  at  the  time  of  said  purchase 
warranted  said  seed  to  be  good^  and  that  the  same  would  germi- 
nate and  grow.  Plaintiff  alleges  that  he  went  to  great  expense, 
labor  and  care  to  prepare  and  fertilize  his  lands,  and  that  with 
great  care  he  planted  the  seed;  but  the  same  wholly  failed  to  ger- 
minate or  grow,  and  were  worthless,  by  reason  of  which  plaintiff 
lost  his  labor  and  money  expended  in  preparing,  plowing  and  roll- 
ing said  land;  also  lost  the  rent  of  said  land  for  the  year  and  all 
the  profits,  etc.,  that  he  would  have  realized  in  the  production  of 
said  crop.  On  special  demurrer,  the  court  ordered  stricken  from 
plaintiff's  declaration  so  much  thereof  as  claimed  damages  for  the 
labor  and  money  expended  in  preparing  said  land,  for.  the  rent  of 
the  same,  or  profits  that  the  plaintiff  would  have  realized  by 
the  production  of  said  crop  if  said  seed  had  germinated  and 
grown,  holding  that  the  measure  of  damages  plaintiff  was  entitled 
to  recoyer  was  limited  to  the  price  paid  for  said  seed  and  the  in- 
terest thereon,  and  this  is  the  error  assigned  and  here  for  reyiew. 

It  will  be  borne  in  mind  that  this  is  an  action  for  damages  aris- 
mg  on  a  breach  of  contract,  not  for  a  tort.  Nor  is  there  any  alle- 
gation of  fraud  in  the  writ. 

In  actions  for  breach  of  contract,  the  law  proyides  for  the  recoyery 
of  liquidated  damages  when  the  same  are  fixed  by  agreement. 

Penalties  in  bonds  are  not  recoyerable  if  they  appear  unreason- 
able, and  not  so  actually  intended  by  the  parties.  In  such  cases  the 
law  usually  giyes  only  the  actual  damages.     Code,  g§  2940,  2941. 

Expenses  of  litigation  are  usually  not  recoyerable  as  part  of  the 
damages  on  a  breach  of  contract,  unless  defendant  has  acted  in  bad 
&ith,  or  has  been  stubbornly  litigious,  or  has  caused  plaintiff  un- 
necessary trouble  and  expense.    Code,  §  2942. 

Exemplary  damages  can  neyer  be  allowed  in  cases  arising  on  con- 
tract. Damages  recoyered  on  coyenants  of  warranty  as  to  lands, 
as  well  as  on  bonds  for  titles,  are  also  fixed  by  rule. 

There  is  a  proyision  of  the  Oode  touching  the  recoyery  of  dam- 
ages on  a  breach  of  contract  as  proyided  for  in  the  2944th  section 
that  has  been  the  subject-matter  of  discussion  and  interpretation, 
and  which  is  usually  relied  upon  by  those  seeking  to  recover  dam- 


510  GEORGIA, 


Butler  ▼.  Moofe. 


ages  beyond  what  is  ordinarily  allowed  on  a  breach  of  contract. 
The  words  of  said  section  are:  "  Bemote  or  oonseqaential  dam- 
ages are  not  allowed  whenever  they  can  not  be  traced  solely  to  the 
breach  of  the  contract,  or  unless  they  are  capable  of  exact  com- 
putation, such  as  the  profits  which  are  the  immediate  fruit  of  the 
contract,  and  are  independent  of  any  collateral  enterprise  entered 
into  in  contemplation  of  the  contract.'' 

Plaintiff  insists  on  this  breach  of  contract — that  he  is  entitled  to 
recover  damages  for  the  rent  of  his  land,  for  his  labor,  money  and 
care  bestowed  in  preparing  and  fertilizing  his  land  sown,  and 
which  proved  unproductive  by  the  worthlessness  of  the  seed,  and 
again  for  the  value  of  the  crops  he  would  have  raised  on  the  land. 

As  early  as  1  Kelly,  591,  it  was  ruled  in  an  action  for  breach  of 
warranty  on  the  soundness  of  a  slave  that  the  measure  of  damages  was 
the  difference  between  the  price  paid  and  the  actual  value  of  the 
slave  with  interest  thereon.  If  the  slave  proved  worthless  and 
died,  the  measure  of  recovery  at  least  was  the  price  paid,  with  in- 
terest thereon.  It  was  ruled  later,  in  19  Ga.  417,  that  any  neces- 
sary expense  which  one  of  the  contracting  parties  incurred  in 
complying  with  his  part  of  the  agreement  may  be  recovered  for 
breach  of  the  contract;  but  in  the  same  case  it  was  held  prospect- 
ive profits,  which  are  conjectural,  are  usually  too  remote  and  uncer- 
tain to  enter  into  the  estimate  of  damages. 

In  22  Ga.  269,  it  was  held  that  evidence  of  loss  of  profits  by  the 
necessary  suspension  of  iron  works,  in  consequence  of  the  failure  of 
a  common  carrier  to  deliver  coal,  is  inadmissible  in  an  action  against 
said  carrier  for  failure  to  transport  and  deliver  the  coal  under  his 
contract.  This  measure  of  recovery,  as  before  stated,  as  to  the 
purchase-money  and  interest,  or  the  difference  between  the  price 
paid  and  what  it  was  worth  in  its  diseased  condition,  and  extra- 
ordinary expenses,  such  as  medical  attendance,  etc.,  was  again 
recognized  in  23  Ga.  17.  In  41  Ga.  the  rule  laid  down  in  the 
2944ch  section  of  the  Code  was  followed  as  to  remote  or  consequential 
damages.  Yet  it  was  also  held  in  the  same  case  that  any  necessazy 
expense  incurred  in  complying  with  the  contract  may  be  recovered. 
See  also  43  Ga.  411;  Code,  §  2950.  In  60  Ga.  148,  money  paid 
for  a  worthless  fertilizer  was  held  recoverable  back,  with  interest; 
and  also  the  cost  of  hauling  said  article  to  the  place  where  it  was 
used,  was  held  to  be  recoverable. 

In  56  Ga.  86,  on  a  plea  of  partial  failure  of  consideration  to  a 


FEBRUARY  TERM,  ISOB.  Sll 

Butler  V.  Moore. 

contract  giyen  in  the  purchase  of  bacon,  the  role  recognized  was, 
'^the  abatement  of  purchase-money''  (where  the  goods  were 
sold  under  a  warranty,  either  express  or  implied),  ''should  be 
equal  at  least  to  the  difference  between  the  agreed  price  and  actual 
value  as  reduced  by  defective  quality." 

In  this  suit  no  fraud  was  alleged  nor  any  knowledge  on  the  part 
of  the  seller  that  the  seed  were  bad.  It  is  merely  a  suit  on  the  war- 
ranty of  the  merchantable  quality  pf  th^  goods,  which  the  law  im- 
poses, or  on  the  express  warranty  of  the  fitness  of  the  seed  for 
planting,  as  alleged  by  the  plaintiff,  and  in  such  a  suit  we  are  con- 
strained to  hold,  in  conformity  with  the  repeated  rulings  of  this 
court,  as  referred  to,  that  if  the  seed  were  worthless,  the  measure 
of  damages  would  be  the  purchase-money  with  interest  and  any  ex- 
penses incurred  in  complying  with  the  contract  after  the  same  was 
entered  into,  such  as  the  hauUng  of  the  seed,  preparing  the  lands 
for  planting,  sowing  and  rolling  said  seed,  and  such  other  necessary 
expense  incurred  after  the  entering  into  said  contract. 

We  are  well  aware  that  a  different  rule,  as  to  the  measure  of  re- 
ccrvery,  prevails  in  many  of  thQ  other  States,  of  the  Union,  a«!  was 
so  ably  and  earnestly  pressed  upon  this  court  by  the  counsel  for 
plaintiff  in  error.  It  was  insisted  that  the  great  public  policy  that 
should  control  an  agricultural  State  should  not  lag  behind  her 
sister  States,  who  have  recognized  a  more  liberal  rule  in  favor  of 
those  engaged  in  cultivating  the  soil;  and  that  such  is  the  policy  of 
many  of  the  States  is  made  manifest  in  the  authorities  produced 
■and  relied  upon  by  counsel  for  plaintiff  in  error.  71  N.  Y.  11 8  ;  27 
Am.  Rep.  19;  36  N.  J.  262;  34  N.  Y.  634;  13  How.  344;  19  Johns. 
331 ;  36  Barb.  17;  8  Taunt.  535;  34  E.  0.  L.  628.  It  is  insisted 
the  States  announcing  the  rule  contended  for  are  each  commercial 
States,  with  the  national  bias  of  the  courts  in  favor  of  the  salesman 
as  against  the  farmer,  and  so  much  stronger  the  necessity  and 
reason  for  the  same  to  be  recognized  by  an  agricultural  State 
like  our  0¥m.  This  is  an  argument  that  might  be  well  addressed 
to  the  law-making  power,  and  not  to  this  court,  in  view  of  the  un- 
broken line  of  decisions  made  on  this  question.  But  while  we  can- 
not acquiesce  or  sanction  the  rule  as  to  the  full  measure  of  dama- 
ges as  claimed  by  plaintiff  in  error,  we  think  the  court  erred  in 
limiting  the  plaintiff's  recovery  to  the  price  paid  for  the  seed  with 
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Cfcnirae^ — fsaid  a$  agtdnst  pMie  poKoif, 

Oarteln  ladlTidnak  bound  tbemMlTM  under  Mai  to  a  nllnnd  oompaay  to 
f nrniah  and  procnre  for  It,  at  their  own  expense,  a  grant  of  a  certain  riglit 
of  waj  and  of  certain  landfl,  and  to  pa/  certain  taxes,  upon  oondition  tiiat 
the  company  shoald  maintain  its  principal  place  of  bnrineaa  at  a  certain 
loealitj,  and  shonld  not  "  baild  a  side  track  to  its  main  line  in  the  town  of 
£1  Moro,**  etc.  BM,  that  the  condition  about  the  side  track  was  Toid  aa 
against  public  policy,  and  avoided  the  rest  of  the  obligation.* 

AOTION  on  a  bond.     The  head-note  and  opinion  show  the  oaaa» 
The  defendant  had  jndgment  below. 

TTuitcher  and  Chst,  for  plaintiff  m  error. 

John  C.  FUnam  and  WMs^  SfnUA  and  Mae&n  for  defendants  in 
error. 

STONBy  J.     The  questions  presented  in  this  case  arise  npon  de- 
murrer to  the  plaintiff's  complaint     Suit  was  brought  to  recover 

^Bee  Wmammm^.  ChiioaQ(H  B.  I.  db  P   B.  Co.  (88  Iowa,  VUU  M  Am  Rep.  SOS,  Hid 

note,  9M. 
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the  penalty  of  a  bond  executed  by   the  defendants  to  plaintiff. 
The  complainty  in  which  the  bond  is  fully  set  out^  is  as  follows. 

[Omitting  this.  J 

The  demurrer,  the  general  grounds  of  which  are  that  the  facts 
stated  do  not  constitute  a  sufficient  and  legal  cause  of  action,  waer 
sustained  by  the  court  below,  and  judgment  entered  thereon, 
])laintiff  electing  to  stauid  by  the  complaint ;  and  error  is  assigned 
upon  the  ruling  and  judgment  accordingly. 

Several  objections  are  made  and  argued  by  counsel  for  the  de- 
fendants against  the  validity  of  the  contract,  but  we  need  consider 
only  that  one  which  we  regard  as  decisive  of  the  case. 

It  is  contended  by  the  defendants  that  the  condition  providing 
that  the  railroad  company  were  not  to  build  a  side  track  at  the 
town  of  El  Moro  was  illegal,  and  therefore  vitiatod  the  contract, 
and  no  recovery  can  in  consequence  be  had  upon  the  bond  for  non- 
performance on  the  part  of  defendants.  On  the  other  hand  it  is 
contended,  that  even  if  this  condition  is  void,  a  recovery  can  never- 
theless be  had  upon  the  other  conditions  which  aro  good. 

We  are  thus  led  to  examine  whether  firat,  the  condition  in  ques- 
tion is  valid  and  binding ;  and  second,  whether  if  invalid,  it  so 
far  impairs  the  entire  contract  as  to  preclude  a  recovery  upon  the 
bond. 

The  first  of  these  questions  is  an  important  one,  but  is  not  with- 
out precedent.  Oases  involving  the  same  principle  have  received  the 
careful  consideration  of  numerous  courts,  and  upon  settled  authority 
this  agreement  or  condition  not  to  build  the  side  track  in  question 
must  be  pronounced  illegal  as  against  public  polic^.  Precisely  what 
public  policy  is  in  any  given  case  may  frequently  be  a  matter  of 
contention,  and  its  application  a  subject  of  dispute.  The  strict 
meaning  of  the  expression  '*  has  never,"  says  Mr.  Story,  in  his  work 
on  Contracts  (§  546),  '*  been  defined  by  the  courts,  but  has  been 
loft  loose  and  free  of  definition,  in  the  same  manner  tis  fraud. 
This  rule  however  may  be  safely  laid  down,  that  whenever  any 
contract  conflicts  with  the  monds  of  the  times,  and  contravenes 
any  established  interest  of  society,  it  is  void  as  being  against  public 
policy.** 

Railroad  companies  are  held  to  be  qtuui  public  corporations  and 
agencies,  their  directors  acting  in  the  double  capacity  as  agents  for 
the  company  and  as  trustees  for  the  public,  clothed  with  an  im- 
portant public  trust.     These  roads  subserve  public  purposes  to  sucli 
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an  extent  that  the  pubhc  may  impose  upon  itself  the  burden  of 
taxation  to  aid  in  their  constraction  {Si.  J.  &'  D.  C.  R.  Co,  v.  Ryan^ 
11  Eans.  608 ;  s.  c,  15  Am.  Kep.  357)9  and  the  lawful  exercise  of 
the  right  of  eminent  domain  in  the  taking  of  private  property  for 
the  purpose  of  their  construction  is  put  solely  upon  the  ground  of 
public  use.  When  therefore  the  public  interests  are  brought  in 
conflict  with  the  private  interests  of  the  company,  or  of  private 
individuals  with  whom  such  companies  deal,  such  private  interests 
must  yield  to  those  of  the  public.  It  logically  follows  that  the 
public  has  a  right  to  say  that  such  companies  shall  not  be  per- 
mitted to  make  any  contract  which  would  prevent  them  from  ac- 
commodating the  public^  where  entitled  to  it,  in  the  matter  of 
transportation  and  travel. 

In  the  case  of  SL  Joseph  A  Denver  CUy  R,  Oo.  v.  Ryan^  11  Kans. 
609  ;  8.  c,  15  Am.  Bep.  S67,  which  arose  upon  a  contract  contain- 
ing a  stipulation  that  the  railroad  company  would  not  have  or  use 
any  other  depot  within  three  miles  of  the  depot  agreed  to  be 
established  by  the  contract,  the  court  say  :  '^  Bailroad  companies 
are,  as  we  have  seen,  public  agencies,  and  perform  a  public  duty. 
They  are  agencies  created  by  the  public,  with  certain  privileges,  and 
subject  to  certain  obligations.  A  contract  that  they  will  not  dis- 
charge, or  by  which  they  cannot  discharge  those  obligations,  is  a 
breach  of  that  public  duty,  and  cannot  be  enforced.  They  are  under 
obligation  to  use  the  utmost  human  foresight  and  sagacity  in  the 
construction  of  their  roads  to  prevent  accidents  thereon.  A  con- 
tract that  they  will  not  use  such  sagacity  and  foresight  certainly 
could  not  be  upheld.  They  are  under  obligation  to  employ  skill- 
ful and  competent  engineers  to  manage  their  engines,  and  other 
competent  employees  to  superintend  and  take  care  of  the  running 
of  their  trains.  A  contract  that  they  will  not  employ  such  agents 
and  servants  is  certainly  void.  They  are  bound  to  furnish  reason- 
able facilities  for  the  transportation  of  freight  and  passengers, 
both  as  to  quantity  and  quality  of  cars  and  coaches  and  the  number 
of  trains,  and  a  contract  not  to  furnish  such  facilities  will  not  be 
tolerated.  ♦  ♦  ♦  Upon  the  same  principle  it  is  the  duty  of  a 
railroad  company  to  furnish  reasonable  depot  facilities.  The  number 
and  location  of  the  depots  so  as  to  constitute  reasonable  depot 
facilities  vary  with  the  changes  and  amount  of  population  and 
business.  A  contract  to  leave  a  certain  distance  along  the  line  of 
the  road  destitute  of  depots  is  in  contravention  of  this  duty." 
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In  addition  to  the  foregoing^  the  same  doctnne  is  hiid  down  in 
the  following  among  other  cases.  Marsh  v.  F.  P.  dk  If.  W.  R.  Co., 
64  111.  415 ;  8.  c,  16  Am.  Rep.  564  ;  SL  L.,  J.  Jt  Chi.  R.  Co.  v. 
Mathers,  71  111.  593  ;  8.  c,  U  Am.  Rep.  122 ;  Pacific  R.  Go.  v. 
Seeley,  45  Mo.  2V^ ;  Fuller  y.  Dams,  18  Pick.  472  ;  HoUiday  t. 
Patterson,  5  Oreg.  177  ;  Pierce  on  Railroads,  513. 

Upon  both  principle  and  authority,  we  think  it  beyond  serious 
question  that  the  condition  in  this  contract,  whereby  it  was  sought 
to  prevent  a  neighboring  town  through  which  the  railroad  passed 
from  having  the  facilities  of  even  a  side  track,  and  to  prevent  the 
railroad  company  from  the  exercise  of  discretion  in  providing  such 
facilities  for  the  public,  is  illegal  and  void,  by  reason  of  its  clear 
contravention  of  the  public  interests,  and  the  duty  of  such  com- 
pany in  their  relations  to  the  public. 

Secondly.  Does  this  void  condition,  which  was  one  to  be  per- 
formed by  the  plaintiff,  operate  to  prevent  a  recovery  against  the 
defendants  on  breach  of  the  conditions  to  be  performed  by  the 
latter  ? 

This  question  depends  upon  whether  the  void  condition  was  any 
part  of  the  consideration  for  the  undertaking  of  the  defendants  ; 
and  if,  being  such,  whether  it  can  be  regarded  as  so  far  an  inde- 
pendent promise  as  to  be  separable  both  as  a  promise  on  the  one 
side  and  as  a  consideration  on  the  other  side  ;  for  it  is  a  general 
rule  of  the  law  of  contracts,  that  if  the  consideration,  or  any  part 
of  it,  is  illegal,  no  promise  based  upon  such  illegal  consideration 
can  be  enforced.  Bishop  Cont.,  §  471 ;  1  Pars.  Gont  §§  11  and  12; 
2  ChittyCont  (11th  ed.)  973. 

It  is  contended  by  counsel  for  plaintiff  that  "  the  bond  contains 
no  promise  to  that  effect ''  (not  to  build  a  side  track  at  El  M  oro), 
*'  to  be  performed  by  the  plaintiff  ;  the  language  is  that  of  a  con- 
dition, upon  the  violation  of  which  the  liability  of  the  defendants 
is  to  cease.  For  a  good  and  lawful  consideration  the  defendants 
covenanted  to  do  certain  things,  which  made  a  contract  complete  in 
itself,  but  for  their  own  protection  during  the  future  life-time  of 
the  obligation,  they  impose  upon  the  plaintiff  certain  conditions, 
and  say  that  when  these  happen  their  undertaking  is  to  be  can- 
celled.'' This  argument  is  plausible,  and  might  perhaps  be  regarded 
sound  if  we  could  say  that  this  condition  did  not  constitute  a  part 
of  the  consideration  for  the  covenant  of  the  defendants.  It  is  true 
that  there  are  many  cases,  where  when  a  contract  is  for  the  doing 
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of  two  or  more  things  which  are  entirely  distinct,  and  one  of  them 
is  prohibited  bj  law  and  the  other  legal,  snch  illegality  of  the  one' 
stipalation  cannot  be  set  up  as  a  bar  to  an  action  for  a  breach  of  one 
of  the  valid  stipulations.  Snch  a  case  is  that  of  the  JBrie  Railway 
Co.  Y.  Union  L.  E,  Co.,  35  N.  J.  L.  240,  which  is  cited  by  connsel 
for  plaintiff ;  but  there  the  suit  was  for  a  breach  of  the  good 
promises  only,  which  were  made  upon  a  good  consideration,  and 
which  were  so  distinct  from  the  illegal  promises  as  to  be  seyerable. 

A  distinction  must  be  taken  between  the  cases  in  which  the  con- 
sideration is  illegal  in  part,  and  those  in  which  the  promises  founded 
on  the  consideration  are  illegal  in  part. 

'*  If  any  part  of  a  consideration  is  illegal  the  whole  consideration 
is  void,  because  public  policy  will  not  permit  a  party  to  enforce  a 
promise  which  he  has  obtained  by  an  illegal  act,  or  an  illegal  promise, 
although  he  may  have  connected  with  this  act  or  promise  one  which 
is  legal.  But  if  one  gives  a  good  and  valid  consideration,  and  there- 
upon another  promises  to  do  two  things,  one  legal  and  the  other 
illegal,  he  shall  be  held  to  do  that  which  is  legal,  unless  the  two 
are  so  mingled  and  bound  together  that  they  cannot  be  separated  ; 
in  which  case  the  whole  promise  is  void.     1  Pars.  Gont.  *457. 

Now  in  the  case  before  us,  the  contract  is  made  up  of  mutual 
promises  by  the  plaintiff  on  the  one  side  and  the  defendants  on  the 
other.  In  all  such  cases  the  promises  on  each  side  become  the  con- 
sideration respectively  for  the  promises  on  the  opposite  side.  True, 
the  void  condition  in  this  case  is  not  expressed  to  be  a  promise  on 
the  part  of  plaintiff,  nor  a  consideration  moving  to  the  defendants, 
but  such  promise  and  consideration  is  certainly  implied  when  we 
take  into  view  the  entire  contract,  the  nature  of  the  transaction, 
and  the  evident  intent  of  the  parties.  A  contract  is  to  be  construed 
by  reference  to  all  its  parts  and  provisions,  and  the  nature  of  the 
transaction  which  forms  its  subject-matter;  and  so  the  mere  form 
of  words  used,  and  the  relative  order  and  position  of  promises,  con- 
siderations, covenants  and  conditions  recited  in  the  instrument, 
are  to  be  construed  and  are  to  govern  according  to  the  purpose  and 
intent  of  the  parties  from  a  rational  interpretation  of  the  whole 
contract.     2  Pars.  Cont.  ♦Sll,  525-9  ;  Bish.   Coni,  §§  686-9. 

Counsel  for  plaintiff  cite  Metcalf  on  Contracts  as  authority  for 
the  proposition  that  ''  if  any  part  of  the  condition  of  a  bond  be 
against  law,  it  is  void  for  that  part,  and  good  for  the  rest ;"  but 
this  proposition,  stated  thus  nakedly,  is  misleading,  for  it  is  based 
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ou  the  case  of  Chamberlain  v.  OoUUmiih,  2  Brownlow,  280,  cited 
in  support  of  the  text,  in  which  case  the  **  condition  "  referred  to 
was  a  covenant  on  the  part  of  the  obligor,  and  involves  only  the 
rule  applicable  to  a  severable  illegal  promise  or  condition,  the  same 
as  the  leading  case  of  Chesman  v.  Nainby,  2  Strange,  739,  and  2 
Ld.  Baym.  1456,  where  the  breach  was  assigned  upon  the  good 
condition  only. 

Whether  a  provision  is  lo  be  construed  as  a  covenant  or  a  condi- 
tion«  is  to  be  determined  by  its  legal  character*  Pierce  on  Railroads, 
135;  Blanchardy.  Detroit,  etc.,  R.  Co.,  31  Mich.  43;  B.  o.,  18 
Am.  Bep^  142.  No  particular  form  of  words  is  necessary  to  create  a 
covenant  Any  words  will  be  effectual  for  that  purpose  which  show 
that  the  party  sought  to  be  charged  as  a  covenantor  intended  to 
agree  to  do,  or  to  refrain  from  doing,  something  in  which  the  other 
party  had  an  interest.  Livingeton  v.  Stickles,  8  Paige,  *403  ;  1- 
Pars.  Cont.  ♦511. 

It  is  to  be  observed  that  nothing  whatever  to  be  done  on  the 
part  of  the  plaintiff  company  is  anywhere  in  the  contract  expressly 
stated  to  be  a  consideration  by  that  term;  what  is  expressed  as  for 
a  consideration,  in  the  proper  locus  of  the  instrument  for  the  in-, 
sertion  of  the  consideration  clause,  to«wit:  The  building  of  the. 
road  from  La  Junta  to  Trinidad  within  a  time  specified,  is  named 
a  **  condition,"  but  cannot  be  regarded  any  more  or  less  a  con- 
dition that  those  stipulations  recited  in  the  latter  part  of  the  con- 
tract respecting  the  failure  of  the  railroad  company  to  keep  its 
principal  place  of  business  for  Las  Animas  county  at  the  town  of 
Trinidad,  and  the  failure  to  keep  its  repair  and  machine  shops,  if 
built  in  said  county,  within  a  mile  of  said  town,  which  stipulations 
are  inserted  as  conditions  in  form,  defeasant  of  the  bond.  And  in 
connection  with  these  latter  conditions  is  recited  that  one  providing 
against  building  a  side  track  at  El  Moro.  Now,  it  cannot  be  said  that 
the  condition  first  named  is  not  an  implied  promise  by  plaintiff  to  build 
its  road  between  the  points  named  within  the  specified  time,  nor  that 
as  such  promise  it  did  not  become  a  part  of  the  consideration  for  the 
engagement  of  the  defendants.  Nor  can  it  be  said  that  the  conditions 
last  named  in  the  contract  were  not  intended  by  the  parties,  and  are 
not  to  be  treated  as  like  implied  promises  on  the  part  of  the  plaint- 
iff, that  it  would  establish  and  keep  its  principal  place  of  business 
for  that  county  at  Trinidad,  and  would  locate  and  keep  within  one 
mile  of  that  place  its  machine  shops  erected  in  that  county  (for 


518  COLORADO, 


Paeblo  &  ArkanBAB  Vallej  Rjiilroad  Companj  v.  Tajlor. 

the  defendants  engaged  to  furnish  forty  acres  of  ground  for  this 
and  depot  purposes),  and  that  it  would  build  a  side  track  at  El 
Moro. 

These  several  conditions  then  all  stand  upon  the  same  footing 
as  to  their  legal  character  in  the  instrument;  that  is  to  say,  while 
one  is  inserted  in  one  part  of  the  instrument,  and  the  others,  in  a 
different  guise,  in  another  part,  yet  they  alike  import  promises  of 
things  to  be  done,  and  other  things  not  to  be  done;  and  as  such 
they  together  constitute  and  operate  as  the  consideration  for  the 
entire  obligation  of  the  defendants. 

Considering  the  entire  contract,  the  parties  thereto,  and  the 
nature  of  the  transaction,  it  seems  unreasonable  to  conclude 
that  any  one  of  these  conditions  formed  no  part  of  the  consider- 
ation moving  to,  the  defendants  as  obligors  of  the  bond,  or  that  the 
void  condition  was  any  less  a  consideration  than  any  other  one  of 
them. 

And  where  an  illegal  condition  or  promise  on  one  side  is  a  part 
of  the  consideration  for  the  entire  obligation  on  the  other  side,  it 
is  owing  to  the  impossibility  of  determining  the  weight  or  extent  of 
such  portion  of  the  consideration  which  moved  to  induce  the  en* 
gagement  thereupon,  that  such  void  promise  or  consideration  is 
held  to  be  unseverable,  and  avoids  the  whole  contract. 

We  agree  that  where  an  illegal  promise  has  been  exacted  from 
or  an  illegal  condition  imposed  upon  the  plaintiff  by  the  defend- 
ants, for  the  benefit  of  the  latter,  or  to  the  injury  of  the  public,  or 
by  reason  of  enmity  to  third  parties,  such  a  defense  comes  with 
very  ill  grace  from  the  mouths  of  defendants;  but  where  no  element 
of  fraud,  deception  or  mistake  appears,  and  both  parties  voluntarily 
and  with  full  knowledge  and  understanding  of  all  the  terms  and 
conditions,  enter  into  a  contract  such  as  to  place  both  parties  in 
pari  delicto,  the  law  will  not  aid  either  party  to  enforce  the  contract 
or  to  relieve  from  the  effects  of  the  performance  thereof;  but 
leaves  them  just  where  it  finds  them.  In  some  cases,  under  the 
application  of  this  rule,  a  defendant  may  gain  a  pecuniary  benefit 
by  reason  of  his  own  wrong-doing,  or  that  in  which  he  has  equally 
{MU*ticipated;  but  it  is  not  for  the  sake  of  the  defendant  that  this 
objection  to  his  own  illegal  contract  is  ever  allowed.  In  the  lan- 
guage of  Lord  Mansfibld,  ^'It  is  founded  in  general  principles  of 
policy  which  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice,  as  between  him  and  the  plaintiff,  by  accident,  if  I  may 
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go  say.  The  principle  of  public  policy  is  this:  Ex  dolo  indlo  non 
oritur  actio.  No  court  will  lend  its  aid  to  one  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal  act.  If  from  plaint- 
ifPs  own  showings  or  otherwise,  the  cause  of  action  appears  to  arise 
ex  turpi  causa,  or  the  transgression  of  a  positive  law  of  the  oountryy 
then  the  court  says  he  has  no  right  to  be  assisted.  It  is  upon  that 
ground  that  the  court  goes;  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  the  plaintiff.  So  if  the  plaint- 
iff and  defendant  were  to  change  sides,  and  the  defendant  was  to 
bring  his  action  against  the  plaintiff,  the  latter  would  then  have 
the  adyantage  of  it,  for  where  both  are  equally  in  fault,  potior  est 
conditio  defendentis." 

In  the  case  of  the  St.  J.  dt  D.C.  R.  B.  Co.  y.  Ryan,  11  Eans. 
602;  8.  0.,  15  Am.  Rep.  357,  land  was  conyeyed  by  Ryan  to  the  rail- 
road company  on  condition,  among  others,  that  a  depot  should  be 
located  and  kept  at  a  certain  place,  and  that  no  other  depot  should 
be  established  or  used  within  three  miles  of  said  place;  and 
it  was  held  that  no  recovery  could  be  had  for  a  violation  of 
the  condition  not  to  build  another  depot  within  the  prescribed 
limits.  A  similar  case  is  that  of  the  St.  Louis  dk  Chicago  R.  Co. 
V.  MaiAerSfll  111.  692,  where  the  railroad  accepted  a  donation  in 
trust  of  two  hundred  lots,  on  condition  that  they  would  not  establish 
a  depot  or  station  within  three  miles  of  certain  towns  at  which 
depots  were  agreed  to  be  established.  A  bill  was  filed  setting  up  a 
violation  of  this  condition,  and  praying  a  decree  for  reconveyance  of 
the  lots,  to  which  a  cross-bill  was  filed  by  the  company  praying  a 
sale  of  the  lots  to  reimburse  for  money  paid  under  the  terms  of  the 
trust,  etc.,  and  the  court  held  that  both  parties  being  in  pari  delicto^ 
neither  was  entitled  to  relief. 

To  summarize  the  conclusions  to  which  we  are  led  in  this  case, 
we  hold: 

That  the  condition  not  to  build  a  side  track  at  the  town  of  Bl 
Moro  is  void  against  public  policy. 

That  the  contract  is  one  of  mutual  promises  which  constitute 
mutual  considerations. 

That  the  valid  condition  mentioned  was  part  of  the  consideration 
for  the  covenant  sued  on. 

That  as  such  consideration,  it  is  not  severable  from  the  entire  con- 
tract, and  hence  no  recovery  can  be  had,  the  obligation  resting  in 
part  upon  such  illegal  consideration. 
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In  further  support  of  our  Gonstruction  of  this  oontract,  and  the 
legal  conclusions  thereupon,  we  cite  the  following  casee:  Arm- 
brough  v.  Lane,  11  Bush,  556;  Widoe  v.  Webb,  20  Ohio  St.  431; 
Saratoga  County  Bank  t.  King,  44  N.  Y.  87;  (^ndler  t.  John^an, 
39  Oa.  85  ;  BraUch  y.  Oueliek,  37  Iowa,  212;  ^ta%  t.  Jfoor,  51 
N.  H.  402;  Valentine  t.  iSiteioar^  15  Oal.  404;  Hamilton  y.  ThraU, 
7  Neb.  210;  Arnoi  t.  P.  J  JE  CbaZ  Cb.,  2  Hun,  591;  Ranauer  v. 
ffra^,  25  Ark.  351. 

The  demurrer  was  properly  sustained,  and  the  judgment  of  the 

court  below  is  affirmed. 

Affifwted. 


Bo6B  v.  MrroHSLL. 
(eooLioa) 

Sate  '^fer  UUgal  pwrpoee, 

Tlieialeof  an  aitlde  bj  one  merohiat  to  anothar  is  not  inTnlldatad  bj  tht 
men  knowledge  of  the  seller  that  it  is  used  in  gambling.^ 

ACTION  for  price  of  goods.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

«7.  W.  Homer  and  W.  H.  Mdlone,  for  plaintiflb  in  error. 
Sleeth  dt  Stair,  for  defendant  in  error* 

Stouts,  J.  Two  points  are  relied  upon  by  plaintiff  in  error  to 
reverse  the  judgment. 

First,  That  there  was  no  privity  of  contract  between  the  parties 
to  the  suit :  that  the  evidence  is  insufficient  to  show  a  completed 
sale  of  the  property,  or  as  counsel  puts  it,  the  evidence  does  not 
show  that  the  plaintiffs  in  error  "  purchased  the  article,"  the  price 
of  which  is  sought  to  be  recovered. 

Second.  That  the  article  which  was  the  subject  of  the  alleged 
sale  was  a  '*  gambling  device,"  and  that  therefore  the  price  of  it, 
if  sold,  is  not  recoverable  at  law  by  the  vendor. 

^Sm  WaUace  ▼.  ImtH  (12  8.  C.  {(7«),  88  Am.  Rep.  616. 
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We  think  the  evidence  fairlj  supports  the  findings  of  the  court 
helow.  Plaintiff  below  was  deaJing  in  liquor  and  tobacco  in  Den- 
ver. Defendants  were  engaged  in  the  s%Ene  business  in  another 
part  of  the  city.  One  Brueggeman,  defendant's  clerk,  came  to  the 
store  of  plaintiff  and  asked  if  he  had  such  a  thing  as  a  '^  case 
keeper/'  Plaintiff  replied  that  he  did  not  know  what  that  was. 
B.  explained  that  it  was  used  in  gambling.  He  then  noticed 
an  article  in  the  show  case,  and  said  that  was  what  was  wanted. 
Plaintiff  said  it  had  been  left  there  by  the  owner  for  sale;  he  stated 
the  probable  price  according  to  a  price  list,  and  said  he  would  see 
what  it  could  be  bought  for.  B.  stated  that  he  had  received  an 
order  for  such  an  article  from  a  regular  customer  in  a  mountain 
town,  and  told  plaintiff  to  buy  it  and  send  it  down  to  the  store  of 
defendants.  Plaintiff  bought  it  and  sent  it  to  defendants'  store  by 
a  messenger  who  offered  it  to  one  of  the  defendants,  and  was  by 
him  told  to  toke  it  to  the  clerk,  Brueggeman,  and  it  was  delivered 
accordingly,  together  with  a  bill  for  the  price  of  tl6.  B.  asked 
the  messenger,  who  was  a  brother  of  plaintiff,  if  he  wanted 
the  money  for  it,  and  the  latter  said  it  would  be  charged  to  the 
firm. 

The  article  was  sent  in  the  firm  name  of  the  defendants  to  the 
customer,  and  afterward  returned  to  them  for  the  alleged  reason 
that  it  was  too  expensive.  Defendants  took  it  back  to  plaintiff, 
who  refused  to  receive  it,  and  on  refusal  of  defendants  to  pay  plaint- 
iff the  price,  suit  was  brought  to  recover  the  value.  The 
4urticle  was  not  in  the  line  of  trade  of  either  plaintiff  or  de- 
fendants. 

There  was  some  confiict  of  testimony  as  to  whether  the  sale  was 
<K>nditional  upon  the  acceptance  of  the  article  by  the  customer  of 
defendants,  but  upon  the  whole  evidence  as  to  what  was  said  and 
done  by  both  parties  respectively,  we  think  the  transaction  fairly 
<x>nstituted  a  complete  sale,  delivery  and  acceptance,  upon  which 
defendants  became  liable  to  plaintiff  for  the  stated  price. 

The  whole  transaction  was  with  the  full  knowledge  and  im- 
plied assent  of  the  senior  member  of  the  defendant  firm,  and 
the  point  of  counsel,  that  the  clerk  who  attended  to  filling 
the  order  was  not  authorized  to  make  the  purchase  because 
the  article  was  one  not  in  the  regular  line  of  defendants'  trade, 
is  without  force. 

The  second  ix>int  is  not  sustainable.     If  this  were  a  suit  by 
Vol.  XLV  —  66 
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plaintiffs  in  error  against  their  vendee  to  recover  the  price  of  the 
article  sold  and  to  be  used  by  such  vendee  for  gambling  purposes, 
this  objection  might  or  iQight  not  avail  to  bar  a  recovery,  dejiend- 
ent  upon  the  extent  to  which  the  transaction  might  show  the  vend- 
or's participation  with  the  vendee  in  furtherance  of  an  unlawful 
act  or  purpose.  But  here  the  sale  was  by  one  merchant  to  another^ 
where  the  vendor  was  affected  by  neither  intent  of  participation 
nor  knowledge  of  unlawful  purpose  in  his  vendee. 

To  say  that  a  bare  knowledge  that  the  article  sold  was  capable 
of  unlawful  use,  and  that  it  probably  would  be  put  to  such  use  by 
some  remote  vendee,  is  sufficient  to  vitiate  a  sale,  would  be  a  con* 

m 

elusion  too  farfetched  for  legal  consideration,  applicable  to  the  law 
of  contracts.  Such  a  rule  would  operate  to  vitiate  sales  of  ordinary 
playing  cards,  billiard  tables,  race  horses,  and  many  other  articles- 
and  kinds  of  property  of  legitimate  trade,  which  are  capable  of  being 
made  the  means  of  gambling,  contrary  to  statute.  Such  a  rule 
would  impose  an  unreasonable  restraint  upon  commerce  and  trade. 

In  the  case  of  Hill  v.  Spear,  50  N.  H.  253;  s.  c,  9  Am.  Rep. 
205,  wherein  all  the  then  decided  cases,  both  in  England  and  in 
this  country,  bearing  upon  the  question,  are  reviewed,  it  is  said  that. 
"  it  would  be  wholly  impracticable,  as  well  as  unwise  and  unjust, 
because  restraining  to  an  unreasonable  extent  the  trade  and  com- 
merce of  the  country,  to  require  the  vendor  of  all  sorts  of  mer. 
chantable  goods  to  scrutinize  the  plans  and  purposes  of  the 
purchaser  with  regard  to  the  use  of  the  commodity,  and  to  sell 
only  at  the  peril  of  forfeiting  the  price  in  every  case  where  a  jury 
might  find  that  the  seller  had  reason  to  suppose  that  the  pur- 
chaser intended  to  make  an  improper  or  unlawful  use  of  the  article." 

The  rule  best  supported  by  the  authorities  is,  that  to  invalidate 
a  sale  on  the  grounds  of  such  illegal  consideration,  more  is  re- 
quired than  mere  knowledge  on  the  part  of  the  vendor  that  the 
article  sold  will  be  put  to  no  illegal  use  by  the  vendee. 

Beyond  such  bare  knowledge,  the  rule  requires  evidence  that  the 
vendor,  by  the  transaction,  participates  in  or  intentionally  aids  in 
furtherance  of  an  unlawful  act.  In  the  case  of  Hill  v.  Spear ^  svpra, 
it  18  stated  as  a  conclusion  upon  all  the  authorities  reviewed,  that 
the  principle  pervading  the  whole  current  of  the  authorities  is, 
that  'Hhe  validity  of  the  plaintiff's  claim  to  recover  the  price  of 
goods  sold,  with  knowledge  that  the  purchaser  intends  to  make  an 
illoornl  \i8o  of  them,  depends  upon  the  circumstances  whether  or 
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not  the  original  vendor  participated  actively,  to  a  greater  or  lesa 
extent,  in  the  subsequent  unlawful  disposition  of  the  goods,  or 
whether  the  expectation  of  advantage  to  him,  growing  out  of  the 
unlawful  disposition  of  the  goods  by  the  purchaser,  entered  mta 
and  constituted  a  part  of  the  inducement  and  consideration  of  the 
original  sale.'' 

And  it  is  further  said  in  the  same  case,  that  it  is  one  thing  to 
furnish  a  person,  by  means  of  a  lawful  sale  and  purchase,  with 
articles  which  the  purchaser  may  and  probably  will  apply  to  an 
improper  use,  and  another  and  very  different  thing  to  incite,  aid 
and  encourage  the  purchaser  in  committing  an  offense  against  law 
with  or  by  means  of  the  property  which  he  may  use  for  lawful  and 
proper  purposes. 

In  Oayhrd  v.  Soragen,  32  Vt.  110,  it  is  held  that  mere  knowl- 
edge of  the  unlawful  intent  of  the  vendee  by  the  vendor  will  not 
bar  the  latter  from  enforcing  his  contract  to  reeover  for  the  goods; 
yet  it  is  well  settled  that  if  he  in  any  way  aid  the  vendee  in  his  un- 
lawful design  to  violate  the  law,  such  participation  in  the  illegal 
undertaking  will  disqualify  him  from  maintaining  an  action  on  hia 
contract  in  that  State. 

'*  The  participation  by  the  vendor  must  be  active  to  some  extent; 
he  must  do  something,  though  indirectly,  in  furtherance  of  the 
vendee's  design  to  violate  the  law.  Here  omission  to  act  is  not 
enough,  but  positive  acts  in  aid  of  the  unlawful  purpose,  however 
slight,  are  sufficient." 

Without  reviewing  the  authorities,  which  present  some  apparent 
conflict,  we  think  the  foregoing  citations  sufficiently  set  out  the 
rule  which  is  most  reasonable  and  sustained  by  the  weight  of  de* 
cisions,  and  in  support  of  which  we  cite  the  following  additional 
Mses:  Oreen  v.  Collins,  3  Cliff.  494 ;  Adams  v.  OwUiard,  102 
Mass.  167;  McOavoek  v.  Puryear,  6  Gold.  34  ;  Benjamin  on  Sales, 
§§  503^512,  and  note  u. 

If  the  cases  of  Spurgean  v.  McElwain,  6  Ohio,  442,  and  Mosher 
V.  Oriffin,  51  HI.  184,  are  to  be  regarded  as  sound  expositions  of 
the  law,  they  are  clearly  inapplicable  to  the  present  case,  wherein 
the  facts  negative  even  the  existence  of  knowledge  upon  the  part  of 
the  vendor  that  his  vendee  intended  a  wrongful  use  of  the  property 
sold. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  aflrmsd. 
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Basis jl  t.  Pajjcsb. 

TJiider  a  staiata  giving  the  widow  the  right  to  lenoaiioe  the  pioTitioiia  of  her 
hasband'e  will  in  her  faTor,  and  take  instead  *'  oneJialf  of  the  whole  eatato*** 
she  takes  onl j  one-half  of  the  estate  after  the  payment  of  debta. 

rpHE  opinion  states  the  point. 

Benedict  A  Pheips,  for  plaintiff  in  enror. 
Charles  A  Dillon,  for  defendant  in  error. 

Stone,  J.  Where  under  the  statute  a  widow  renounces  the  will 
of  her  deceased  husband,  and  elects  to  take  one-half  of  the  whole 
estate  of  the  deceased,  is  she  entitled  to  such  moiety  clear  of  the 
debts  of  the  deceased,  or  does  she  take  only  half  of  the  estate  re- 
maining discharged  of  the  debts  ? 

This  is  the  principal  question  raised  in  this  case,  and  which  in- 
yoItcs  merely  the  meaning  of  a  statute  that  does  not  appear  to  be 
so  obscure  as  to  be  regarded  of  doubtful  import. 

Section  5  of  the  act  relating  to  the  property  rights  of  married 
women  (General  Laws,  §  1751)  is  as  follows  : 

*'  In  case  any  married  man  shall  hereafter  depriye  his  wife  of 
oyer  one-half  his  property  by  will,  it  shall  be  optional  with  such 
married  woman,  after  the  death  of  her  husband,  to  accept  the  con- 
ditions of  such  will,  or  one-half  of  his  whole  estate,  both  real  and 
personal." 

On  behalf  of  the  defendant  in  error,  it  is  contended  that  this 
statute,  containing  no  words  expressly  subjecting  such  widow's  half 
to  the  debts  of  the  estate,  was  enacted  and  intended  to  confer  a 
right  upon  the  wife  in  lieu  of  dower,  and  inasmuch  as  the  dower 
right  which  formerly  existed  was  not  subject  to  the  debts  of  the 
deceased  husband,  the  widow,  since  dower  has  been  abolished, 
takes  under  this  statute  one-half  of  the  whole  estate  exempt  from 
liabilities  in  like  manner  as  though  such  portion  were  assigned  as 
dower. 
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Vfe  do  not  think  this  contention  of  counsel  is  well  founded. 

The  law  in  question  has  been  upon  our  statute  books  over  twenty 
years.  It  was  enacted  in  1861,  contemporaneously  with  the  old 
dower  law,  both  acts  being  itpproyed  the  same  day,  and  the  two 
existed  side  by  side  for  seven  years,  so  that  it  cannot  well  be  said 
that  the  one  was  enacted  in  lieu  of  the  either.  The  dower  act, 
which  bore  little  resemblance  in  character  to  common-law  dower, 
was  repealed  altogether  by  the  reyision  of  1868.  The  statute  in* 
yolyed  in  this  case  has  no  relation  to  dower. 

In  the  Revised  Statutes  and  in  the  Oeneral  Laws  it  is  published 
under  the  title  '*  Married  Women  ";  but  as  adopted  the  act  is  en- 
titled  '^  An  act  to  protect  the  rights  of  married  women."  The 
proper  meaning  of  the  statute,  touching  the  point  in  controversy, 
must  be  deduced  from  a  consideration  of  the  whole  law  bearing 
upon  the  subject  —  the  married  woman's  act,  the  statute  of  descents 
and  distributions,  and  the  chapter  on  wills  and  the  administration 
of  estates.  The  statute  of  descents  and  distributions  provides  for 
an  allowance  to  the  widow  of  certain  specific  articles  of  personal 
property,  or  money  equal  to  the  value  of  such  property,  which  por- 
tion of  the  estate  is  set  apart  to  her,  and  is  expressly  declared  by 
the  statute  to  be  in  no  case  subject  to  the  debts  of  the  deceased.  In 
addition  to  this,  under  the  statutory  rule  of  descent,  the  widow  of 
a  husband  dying  intestate,  where  there  are  children,  is  entitled  to 
one-half,  and  the  children  to  the  other  half  of  the  whole  estate, 
subject  to  the  debts  of  the  deceased.  From  a  consideration  of 
these  provisions  together  with  those  relating  to  the  administration 
of  estates,  it  is  clear  that  section  5  of  the  married  woman's  act  was 
intended  simply  to  prevent  the  husband,  by  will,  from  providing 
any  less  for  his  surviving  wife  than  the  law  of  descent  provided  for 
her.  When  she  renounces  the  will,  she  takes  half  the  estate  upon 
the  same  footing  as  the  children  take  the  other  half ;  upon  the 
same  footing  as  both  take  if  there  is  no  will. 

If  she  elects  to  take  under  the  will,  it  will  not  be  pretended  that 
her  legacy  is  exempt  from  the  debts  of  the  testator ;  and  upon 
renouncing  the  will,  she  takes  her  legal  moiety,  not  as  dower,  nor 
in  lieu  of  dower,  but  in  lieu'  of  the  provisions  of  the  will,  and  im- 
pliedly subject  to  the  same  liabilities  respecting  the  debts  of  the 
deceased. 

In  short,  the  evident  and  sole  object  and  intent  of  the  section  in 
question  plainly  is  to  provide  that  the  widow,  after  the  decease  of 
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iier  husband^  shall  be  placed  in  no  worae  condition  by  his  will  than 
if  he  had  died  intestate. 

Upon  this  view  of  the  law,  we  most  hold  that  the  oonrt  below 
«rTed  in  decreeing  that  the  defendant  in  error  was,  upon  her 
renunciation  of  the  will,  entitled  to  one-half  of  all  the  estate  as  her 
absolute  property,  free  and  clear  of  all  debts  and  clums  against  the 
estate. 

[Omitting  practice  question.] 

The  decree  and  order  of  the  court  below  touching  the  matter  in 
controversy  is  reversed,  and  the  cause  remanded  for  further  prt^ 
ceedings  in  conformity  herewith. 

J^dgmmU 


Jowss  y.  Pboplb. 

<«OoL4BL) 

A  eoiiTietioii  in  a  capital  case  is  not  inTalidated  bj  the  mere  Ibet  tlial  some  of 
the  jury  drank  intoxicants  darinic  the  trial  and  after  sabmisslon,*  and  that 
the  coart  allowed  them  to  go  together  In  charge  of  an  officer  to  a  theatre. 

nONVICTION  of  murder.    The  opinion  states  the  point 

Bsla  M.   Hughes  and  Q.  O.  White  and  Marrietm  dt  FOKus,  lor 

plaintiff  in  error. 

Charles  H,  TolU  attorney-general,  for  defendants  in  error. 

Stone,  J.     Plaintiff  in  error  was  indicted  and  tried  for  murder. 

The  verdict  of  guilty  being  without  the  clause  involving  the 
death  penalty,  the  sentence  imposed  was  imprisonment  for  life. 

[Omitting  other  points.] 

The  twelfth  instruction  is  based  on  the  misconduct  of  the  jury 
in  the  use  of  intoxicating  liquors. 

Upon  the  filing  of  afSdavits  upon  this  point  in  the  court  below  a 
thorough  investigation  was  ordered  and  had  by  the  court,  and  the 
testimony  of  jurors  and  others  heard  upon  the  whole  matter.  From 
this  testimony  it  appears  that  during  the  progress  of  the  trial  the 

•To  nme effect,  Stoto t.  Ifeie  (Oe Mo.  401),  8S  Am  Rep.  fl06 
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jury,  or  some  of  them^  at  their  own  expense^  procured  and  had 
sent  to  their  room  about  two  quarts  of  whisky,  of  which  severa]  of 
the  jurors  drank,  but  no  considerable  quantity  was  drunk  by  any 
one.  That  several  of  them  were  accustomed  to  taking  a  dram  every 
momingy  and  that  it  was  procured  on  this  occasion  without  any 
thought  of  harm  or  legal  consequences  arising  from  its  use.  The 
testimony  of  the  jurors  examined,  as  well  as  that  of  the  bailiff  in 
charge,  was  that  no  one  was  intoxicated  in  the  least,  but  that  on  ^ 
the  contrary,  every  juror  on  the  panel  was  perfectly  sober  at  all 
times  during  the  trial,  and  that  neither  their  deliberations  nor 
verdict  were  influenced  or  affected  in  the  least  by  the  use  of  the 
liquor  that  was  partaken  of. 

Whether  the  use  of  intoxicating  liquor  by  any  one  or  more  of  a 
jury  is  sufficient  cause  for  setting  aside  a  verdict  rendered  by  such 
jury  has  given  rise  to  a  contrariety  of  opinion  by  the  courts.  This 
difference  seems  to  depend  much  upon  differences  of  time  in  judicial 
history,  and  somewhat  upon  differences  in  local  prevailing  senti- 
ment Under  the  English  common  law  in  early  times  juries  were 
treated  with  a  rigor  which  is  unknown  in  modem  practice,  and  would 
not  be  tolerated  if  attempted.  '^  Jurors  were  confined  in  rooms 
like  prisoners,  there  to  be  kept  without  meat,  drink,  fire  or  candle, 
unless  by  permission  of  the  judge,  until  they  were  all  unanimously 
agreed.''  Bl.  Com.,  Book  III,  375.  And  if  the  jurors  did  not 
agree  before  the  judges  were  ready  to  leave  the  town  and  go  to  an- 
other, the  jurors  were  not  discharged,  but  were  **  carried  around 
the  circuit,  from  town  to  town,  in  a  cart."  Id.  The  time  when 
the  discomfort,  if  not  torture,  of  jurors  was  considered  essential  to 
securing  just  and  speedy  verdicts,  has  long  gone  by.  As  to  the  use 
of  liquors,  the  Englisli  authorities  seem  to  hold  that  if  the  drink  is 
not  at  the  expense  of  the  prevailing  party  litigant  in  the  case,  the 
verdict  is  not  necessarily  vitiated.  The  early  cases  in  New  York, 
and  particularly  the  case  of  People  v.  Douglas^  4  Cow.  36,  laid  down 
the  doctrine  that  the  use  of  intoxicating  liquors  to  any  extent 
vitiated  the  verdict. 

This  case  was  followed  by  the  early  courts  of  several  other  States, 
including  Arkansas  and  Texas,  but  the  doctrine  of  these  cases  was 
overruled  by  the  Supreme  Court  of  New  York  in  the  case  of  Wilson 
V.  Abrahams,  1  Hill,  207.  The  cases  which  now  hold  most  strongly 
to  the  doctrine  laid  down  in  People  v.  Douglas,  supra,  are  the  Iowa 
cases.     In  the  case  of  State  v.  Baldy,  17  Iowa,  39,  the  court  set 
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aside  the  verdict  on  the  sole  ground  that  after  the  jury  iiad  retired 
in  charge  of  the  bailiff^  one  of  the  jurors,  who  was  permitted  to 
separate  from  the  others  for  a  necessary  purpose,  went  into  a 
grocery  store  for  some  tobacco,  and  while  in  there  drank  ''  a  glass 
of  lager  beer  or  ale,"  and  immediately  returned  to  the  jury  room. 
There  was  no  eiridence  that  the  juror  was  in  any  way  affected  by 
this  one  glass  of  beer  any  more  than  by  the  tobacco,  which  at  the 
same  time  he  was  permitted  to  get  and  use,  but  the  court, 
'per  Cole,  J.,  in  the  opinion  denominates  it  '^ spirituous  drink," 
and  declares  that  its  use,  ''  in  any  degree,"  is  in  itself  **  conclusive 
evidence  "  that  the  party  on  trial  *^  has  been  prejudiced." 

This  decision  is  based  chiefly  on  that  of  People  v.  Dauglae,  and 
is  followed  by  the  case  of  Ryan  v.  Harroto,  27  Iowa,  494,  notwith- 
standing that  in  the  latter  case  it  is  admitted  that  Wileon  v. 
Abrciha^ns  overruled  all  the  former  New  York  decisions  to  the 
contrary,  including  that  of  Douglas  v.  People.  The  doctrine  of 
these  Iowa  cases  is  opposed  not  only  to  the  great  weight  of  author- 
ity, as  will  be  seen  by  the  authorities  hereafter  cited,  but  as  we 
think,  opposed  to  sound  reasoning. 

It  must  be  borne  in  mind  that  the  question  we  are  to  deal  with 
has  nothing  to  do  with  the  moral  or  social  question  involved  in  the 
use  of  intoxicating  liquors.  If  a  verdict  is  to  be  set  aside  for  mis- 
conduct of  the  jury,  it  must  be  for  legal  reasons  alone.  If  by  such 
misconduct  a  party  litigant,  or  in  a  criminal  case,  a  party  on  trial, 
has  been  prejudiced,  the  verdict  should  be  set  aside,  for  the  law 
requires  a  fair  and  impartial  verdict.  If  the  justness,  soundness  or 
fairness  of  the  verdict  has  been  impaired,  or  in  any  way  vitiated,  by 
the  use  of  liquors  by  the  jury,  such  verdict  should  be  set  aside. 
But  if  no  such  consequences  be  shown,  or  are  fairly  inferable,  if  no 
juror  was  intoxicated,  or  in  any  manner*  or  degree  affected  in  his 
deliberations  or  judgments,  for  what  reason  in  such  case  is  the  ver- 
dict to  be  set  aside  ?  How' has  the  party  on  trial  in  such  case  been 
prejudiced  or  injured  by  the  conduct  or  misconduct  of  the  jury  ? 
The  real  question  in  the  case  is,  has  the  party  to  be  affected  by  the 
verdict  been  prejudiced  by  the  conduct  or  misconduct  of  the  jury  ? 
The  general  rule,  as  stated  by  Mr.  Wharton  in  his  work  on 
Criminal  Law,  §  3111,  is  that  '^  That  the  verdict  will  not  be  set 
aside  on  account  of  misconduct  or  irregularity  of  a  jury,  even  in  a 
capital  case,  unless  it  be  such  as  might  affect  their  impartiality  or 
disqualify  them  from  the  proper  exercise  of  their  functions.  " 


DEOEMBBBiTBBM,  1888.  529 


Joiieii  V.  Peop-lel 


I  In  the  case  at  bar^it  not  only  does  not  appear  that  the  mis- 
oonduct  comphiined  of  disqualified  any  juror  in  the  proper  exercise 
of  his  function  in  the  least,  or  in  any  degree  whatever  impaired  the 
eorrectnesa  or  justness  of  the  verdict,  but  on  the  contrary,  the  tes- 
timony to  the  point  clearly  contradicts  even  a  presumption  against 
the  verdict.  But  it  is  said,  on  the  other  hand,  that  the  only  safety 
lies  in  the  rigid  rule  of  setting  aside  the  verdict  in  every  case  where 
intoxicating  liquors  are  used  by  the  jury,  regardless  of  whether  the 
jury  were  affected  by  such  use  or  not.  We  cannot  assent  to  this 
proposition.  Would  such  a  rule  prevent  a  repetition  of  like  mis^ 
conduct  by  future  juries  ?  We  say  no.  And  instead  of  safety  there 
is  manifest  danger  in  the  rule«  for  it  would  hold  out  an  obvious 
temptation,  and  furnish  an  almost  certain  opportunity  to  secure  a 
new  trial  in  every  case,  by  the  surreptitious  introduction  of  liquor 
into  a  jury  room,  and  would  tend  to  lessen  the  certainty  of  convic- 
tion in  every  criminal  case* 

'  Such  nusconduct  on  the  part  of  the  jury  certainly  deserves  con- 
demnation and  punishment,  and  the  jurors  who  procured  and  drank 
the  liquor  in  this  case  were  severally  censured,  and  likewise  fined 
by  the  court;  but  this  is  a  matter  entirely  apart  from  the  question 
of  setting  aside  the  verdict  when  its  fairness  is  not  impeached. 

We  cite  the  following  authorities  in  support  of  the  views  we  have 
expressed  upon  this  question:  l^aU  v.  Oucuel,  31  N.  J.  250;  WH- 
J09I  V.  AbraAamSf  1  Hill,  207;  OommonwecMhY.  Jtoby,  12  Pick. 
^6;  Oilmanton  v.  Ham,  38  N.  H.  108;  Bowe  v.  State,  11  Humph. 
492;  Parintan  v.  Humphretfs,  6  Me.  879;  State  v.  Upton,  20  Mo. 
307;  I^ompsan's  case,  8  Gratt.  657;  Davie  v.  Peoph,  19  III  74; 
Jtmnan  v.  State,  41  Wis.  312;  Westmoreland  v.  State,  45  Oa.  282; 
Km  V.  St^,  28  Ark.  165;  Richardson  v.  Jones,  1  Nev.  405;  United 
States  V.  Gilbert,  2  Sumn.  83;  3  Whart.  Cr.  L.,  §  3330. 

'6.  The  thirteenth  assignment  is  predicated  upon  the  alleged  mis- 
conduct of  the  jury  in  attending  a  theatre.  The  facts  upon  this 
point,  established  by  the  testimony  of  the  officer  in  charge  of  tjie 
jury  upon  this  occasion,  as  well  as  the  testimony  of  a  number  c^ 
the  jurors  themselves,  are  that,  on  the  evening  of  the  day  they 
were  impanelled^  the  entire  jury,  in  charge  of  a  sworn  officer  of 
the  court,  attended  a  theatrical  play  at  a  hall  or  opera  house  in 
Oeorgetown,  where  the  court  was  sitting;  that  they  occupied  seats 
especially  engaged  for  them,  in  a  body;  that  no  one  occupied  these 
seats  but  the  jurors  and  the  officer  in  charge;  that  they  did  not 
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separate^  either  while  there  or  in  going  to  and  from  the  plaoe^  and 
held  no  conyersation  or  communication  with  any  one,  except  be- 
tween themselves  and  the  offieer;  that  no  other  spectators  at  the 
theatre  mingled  with  them;  that  they  were  all  the  time  while  there, 
iis  well  as  going  and  coming,  in  charge  of  said  officer,  and  that  they 
so  attended  the  theatre  by  permission  of  the  judge  of  the  court  try- 
ing the  case.  These  facts  were  not  contradicted  in  any  particulsj*. 
The  record  is  silent  as  to  the  literary  or  moral  character  of  the  play, 
whether  tragic,  comic  or  sentimental,  but  we  think  it  entitled  to  a 
presumption  favorable,  rather  than  unfavorable,  to  its  quality. 
Since  the  jury  were  allowed  this  recreation  by  permission  of  the  court, 
and  were  not  separated  or  communicated  with  by  any  one  outside 
their  body  and  the  officer  in  charge,  we  cannot  say  that  it  was  mis- 
conduct, or  conduct  by  which  the  prisoner  was  in  any  way  preju- 
diced, and  the  same  rule  which  we  have  laid  down  in  discussing  the 
preceding  assignment  of  error  must  be  applied  to  this,  to-wit: 
That  where  it  does  not  appear  that  the  acts  complained  of  have 
affected  the  jury  in  the  full  and  impartial  discharge  of  their  duties 
in  trying  the  case,  and  rendering  a  just  and  true  verdict  therein, 
there  is  no  sufficient  cause  for  holding  the  verdict  thereby  vitiated, 
or  for  such  reason  setting  it  aside.     State  v.  Oucuel,  supra. 

We  are  not  to  be  understood  as  approving  the  practice  of  an  in- 
dulgence to  juries,  such  as  was  granted  here;  on  the  contrary,  such 
a  relaxation,  as  a  rule,  is  not  to  be  countenanced;  but  in  this  par- 
ticular instance  there  was  doubtless  sufficient  reason  to  the  court 
for  the  act,  and  since  it  appears  to  have  been  harmless,  we  cannot 
hold  that  there  was  error  in  the  refusal  of  the  court  to  set  aside 
the  verdict  on  this  ground. 

The  fourteenth  assignment  of  error  is  sufficiency  covered  by  what 
we  have  said  in  noticing  the  instructions  of  the  court  to  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Ohief  Justice  Bbck,  before  whom,  as  then  District  judge, 
the  case  was  tried  in  the  court  below,  took  no  part  in  this  decision. 
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CBOoLMO.) 
ConUUutianal  iaw  ^  «v  patifaeto, 

A  itatato  enabled  anj  person  indicted  for  mnider  to  aTold  all  risk  of  a  capital 
■entence  hj  pleading  gailtj.  A  subeequent  statnte  took  awaj  that  priTilege. 
BM,  ex  potifaeto  as  to  ofbnaea  committed  while  the  former  statate  was  in 
fbroe.    {8eeniO€e,p.  541.) 

ilONVIOTION  of  murder.     The  opinion  states  the  oase. 

Wells,  Smith  and  Jfacon,  for  plaintiff  in  error. 
Atiomejf'Oenm'al,  for  defendant  in  error. 

Beck,  0.  J.  At  the  March  Term,  1881,  of  the  Weld  county  Dis^ 
trict  Court  the  plaintiff  in  error  was  indicted  for  the  murder  of  one 
George  Woll  The  crime  was  charged  to  have  been  committed  in 
said  county  on  the  23d  day  of  May,  1880.  The  prisoner  pleaded 
not  guilty  to  the  indictment  A  change  of  venue  was  applied  for, 
and  the  venue  changed  to  Arapahoe  county,  where  the  cause  was 
tried  at  the  Special  November. Term  of  the  District  Court  of  said 
county,  resulting  in  a  verdict  of  ''  guilty  of  murder  as  charged  in 
the  indictment/'  Upon  this  verdict  the  prisoner  was  sentenced 
to  imprisonment  at  hard  labor  in  the  State  penitentiary  for  the 
tesidue  of  his  natural  life. 

It  is  assigned  for  error  that  the  court  erred: 

1.  In  denying  motion  for  continuance. 

2.  In  denying  motion  in  arrest  of  judgment. 

8.  In  giving  judgment  on  the  indictment,  no  offense  being 
eharged  therein,  and  there  being  no  law  to  warrant  judgment  upon 
the  said  indictment. 

Only  the  second  and  third  assignments  are  relied  upon  for 
a  reversal,  and  no  objection  is  pointed  out  to  the  form  of  the  in- 
tfctment 

Two  principal  propositions  are  laid  down  and  discussed  by  coun- 
sel for  the  prisoner,  viz. : 

1.  That  after  the  commission  of  the  alleged  offense  and  befora 
trial,  the  law  applicable  to  such  cases  was  so  amended  as  to  changi 
the  rule  of  evidence  and  increase  the  punishment. 
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2.  That  the  law  under  which  the  offense  was  committed  waa  re- 
pealed before  trial,  without  a  saving  clause,  and  there  was  no  law 
m  existence  when  the  trial  was  had  against  which  the  defendant 
had  offended. 

As  the  law  stood  prior  to  1870,  there  was  in  Colorado  but  one 
grade  of  murder,  and  but  one  mode  of  punishing  the  offense, 
which  was  death  by  hanging.  Sections  20  and  183,  chap.  28, 
R.    S.  1868. 

Section  20  provided  that  ''  the  punishment  of  any  person  or  per- 
sons convicted  of  the  orime  of  murder  shall  be  death." 

In  1870  the  legislature  amended  section  20  as  follows: 

''  g  1.  That  section  20  of  said  chapter  22  of  the  Revised  Stat- 
utes of  Colorado  territory  shall  be  hereafter  construed  so  that  the 
death  penalty  for  the  crime  of  murder  shall  not  be  ordered  to  be 
inflicted  by  the  courts  of  the  territory,  unless  the  jury  trying  the 
case  shall,  in  their  verdict  of  guilty,  also  indicate  that  the  killing 
was  deliberate  or  premeditated,  or  was  done  in  the  perpetration  or 
attempt  to  perpetrate  some  felony. 

*f  §  2.  Any  person  hereafter  found  guilty  of  the  crime  of  murder' 
by  the  verdict  of  a  jury,  without  any  indication  in  such  verdict 
whether  the  killing  was  deliberate  or  premeditated,  or  was  done  in 
the  perpetration  or  attempt  to  perpetrate  some  felony,  shall  be  sen- 
tenced to  confinement  in  the  penitentiary  for  and  during  such  per^ 
son's  natural  life ;  which  confinement  may  be  with  or  without  hard 
labor,  or  both,  at  the  discretion  of  the  court."  Laws  1870, 
pp.  70,  71. 

The  above  sections  1  and  2  of  the  act  of  1870  were  inserted  in 
chapter  24  of  the  compilation  of  the  statutes  in  1877  as  sections 
268  and  269  of  the  Criminal  Code  (General  Laws  1877»  pp.  339, 
840),  and  are  referred  to  by  the  last^mentioned  numbers  in  the 
legislation  of  1881. 

The  law  remained  as  thus  amended  until  the  passage  of  the  act.' 
of  March  1,  1881,  when  sections  268  and  269  were  repealed,  and' 
two  other  sections  enacted  to  stand  in  lieu  thereof,  numbered  re- 
spectively section  3  and  section  4  of  said  act,  as  follows: 

V  §  8*  Section  268  of  said  chapter  is  hereby  repealed,  and  the  fol- 
lowing shall  stand  in  lieu  thereof  as  section  268: 

'*  The  death  penalty  for  the  crime  of  murder  shall  not  be  ordered 
to  ,be  infiicted  by  the  courts  of  this  State  in  any  case,  unless  the 
jury  trying  the  case  shall,  in  their  verdict  of  guilty,  also  indicate* 
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the  killing  was  deliberate  or  premeditated,  or  was  done  in  the  per- 
petration or  attempt  to  perpetrate  some  felony,  or  unless  the  jury; 
in  case  where  the  defendant  pleads  guilty,  and  the  jury  to  whom 
the  question  of  deliberation  or  premeditation,  or  that  the  killing 
was  done  in  the  perpetration  or  attempt  to  perpetrate  some  felony, 
shall  be  submitted  as  hereinafter  provided,  shall,  in  their  verdict 
upon  that  question,  indicate  that  the  killing  was  deliberate  or  pre- 
meditated, or  was  done  m  the  perpetration  or  attempt  to  perpetrate 
some  felony. 

''  In  case  where  the  party  indicted  for  the  crime  of  murder  shall 
plead  guilty  thereto,  and  persist  therein,  the  court  thereupon  shall 
impanel  a  jury,  as  in  other  cases,  to  whom  shall  be  submitted  and 
who  shall  hear  and  determine  the  question  and  vindicate  [indicate] 
in  their  verdict  whether  or  not  the  killing  was  deliberate  or  pre- 
meditated, or  was  done  in  the  perpetration  or  attempt  to  perpetrate 
some  felony,  and  in  such  case  that  question  and  none  other  shall  be 
submitted  to  the  jury. 

''  §  4.  Section  269  of  said  chapter  is  hereby  repealed,  and  the  fol- 
lowing shall  stand  in  lieu  thereof  as  section  269: 

**  Any  person  hereafter  found  guilty  of  the  crime  of  murder  by 
Ids  plea  of  guilty,  in  case  such  plea  is  received,  or  by  the  verdicik 
•of  a  jury,  where  a  trial  is  had  without  any  confession  in  such  plea, 
or  indication  in  such  verdict,  whether  the  killing  was  deliberate  or 
premeditated,  or  was  done  in  the  perpetration  or  attempt  to  per- 
jietrate  some  felony,  shall  be  sentenced  to  confinement  in  the  peni- 
tentiary for  and  during  such  person's  natural  life,  whioh 
•confinement  may  be  with  or  without  hard  labor,  in  the  discretion 
of  the  court"    Laws  1881,  pp.  70,  71. 

In  support  of  the  proposition  that  the  legislation  of  1881  had  the 
effect  to  change  the  rule  of  evidence  and  to  increase  the  punish- 
ment, the  prisoner's  counsel  make  the  point  that  as  the  law  stood 
at  the  time  the  offense  was  committed,  a  prisoner  had  the  right  to 
plead  guilty,  and  by  so  doing  escape  all  hazard  of  a  death  sentenoe. 
This  plea,  they  say,  was  conclusive  of  the  prisoner's  innocence  of 
murder  in  the  first  degree,  and  conclusive  of  his  guilt  in  the  second 
degree ;  that  the  court  was  bound  to  accept  the  plea,  and  to  render 
judgment  thereon  for  the  lower  grade  of  murder,  without  an  ex- 
amination of  facts  for  the  purpose  of  ascertaining  the  degree  of 
gailt,  and  that  such  was  the  practice  adopted  by  the  District 
Courts. 
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Many  authoritioB  are  cited  in  support  of  the  propositions  that  a 
plea  of  guilty  to  an  indictment  for  homicide  only  confesses  the 
guilt  of  the  accused  as  to  the  lowest  grade  of  the  offense ;  that  it 
authorizes  the  same  judgment  as  does  a  general  yerdict  of  guilty 
returned  by  a  jury,  which  is  held  to  be  responsive  to  the  lowest  de- 
gree of  the  crime  charged  in  the  indictment. 

These  propositions  are  fully  supported  by  the  authorities  cited  as 
to  cases  wherein  the  indictment  is  in  the  common-law  form.  % 
Bish.  Grim.  Prac.,  §  566,  note  4,  and  cases  cited. 

There  is  a  strong  reason  why  no  greater  effect  should  be  giyen 
the  ordinary  plea  of  guilty,  under  the  statutes  of  the  State  as  they 
existed  prior  to  the  amendment  of  1881,  than  that  accorded  to  a 
general  yerdict  of  guilty.  The  reason  is  that  the  statutes  require 
the  grade  of  the  offense  to  be  ascertained  by  the  verdict  of  a 
jury  before  the  death  penalty  could  be  ordered  to  be  in- 
iDicted. 

To  authorize  a  sentence  of  death,  the  jury  were  required  to  find 
and  indicate  in  their  verdict  that  the  killing  was  deliberate  or  pre- 
meditated, or  was  done  in  the  perpetration  or  attempt  to  perpetrate 
some  felony.  But  no  provision  was  made  for  submitting  to  a  jury 
the  question  of  the  grade  of  the  offense  when  the  defendant  pleaded 
guilty:  It  was  not  required  that  these  circumstances  of  aggrava- 
tion should  be  charged  in  the  indictment,  but  on  the  other  hand 
the  common-law  form  of  indictment  was  prescnbed  as  sufficient  in 
all  murder  cases.     Laws  1879,  p.  50. 

Under  these  statutes  a  verdict  of  '^  guilty  in  manner  and  form 
as  charged  in  the  indictment,"  was  in  all  cases  a  conviction  of  the 
lower  grade  of  murder.  Although  the  indictment  charged  that  it 
Was  committed  with  premeditation,  or  under  any  of  the  other  cir- 
cumstances which  constitute  murder  of  the  higher  grade,  the  effect 
of  a  general  verdict  of  guilty  was  the  same.  The  only  sentence 
that  could  be  awarded  was  imprisonment,  with  or  without  hard 
labor,  in  the  penitentiary,  for  the  life  of  the  offender. 

We  can  conceive  of  no  satisfactory  reason  why  a  plea  of  '^  guilty 
in  manner  and  form,  as  charged  in  the  indictment,"  should 
not  have  the  same  effect  as  the  verdict  of  a  jury  in  the 
same  form. 

Whether  the  court  was  bound  to  accept  such  plea  and  to  render 
judgment  of  imprisonment  thereon,  without  instituting  further 
proceedings  to  ascertain  the  degree  of  guilty  may  admit  of  some 
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doabty  bat  that  such  was  the  practice  must  be  conceded.  It  was 
.under  this  constmction  of  the  statute  that  Philomena  Oallotti  and 
.six  or  seven  other  Italians  were  sentenced  to  confinement  in  the 
penitentiary  for  life  on  their  plea  of  guilty,  for  the  murder  of  the 
four  Italian  musicians.  And  while  it  was  generally  deplored  that 
the  statute  permitted  the  perpetrators  of  that  horrible  assassination 
to  escape  the  severest  penalty  of  the  law,  yet  we  are  not  aware  that 
the  soundness  of  the  ruling  has  been  questioned.  Whether  correct 
or  not,  however,  such  being  the  recognized  practice,  the  effect  was 
the  same  as  if  it  had  been  duly  authorized ;  persons  indicted  for 
murder  could  avail  themselves  of  it  without  risk,  since  the  statutes 
gave  neither  an  appeal  nor  writ  of  error  in  favor  of  the  people.  Even 
if  they  did  it  would  probably  be  unavailing  in  such  a  case.  The 
Constitution  of  this  State  provides  that  no  person  shall  be  twice 
put  in  jeopardy  for  the  same  offense.  When  a  prisoner  is  arraigned 
upon  a  sufficient  indictment,  his  plea  has  been  accepted  and  re- 
corded, not  only  as  a  confession  of  his  guilt  but  as  evidence  of  the 
degree  of  guilt^and  final  judgment  entered  thereon,  anew  trial 
subjecting  him  to  the  hazard  of  a  conviction  for  a  higher  grade  of 
the  offense  would  not  only  appear  to  be  in  violation  of  the  Consti- 
tution, but  in  confiict  with  the  great  weight  of  authority  on  the 
point.  1  Bish.  Crim.  Law,  992,  1024,  and  eases  cited.  It  is 
evident  that  the  legislature  recognized  this  construction  of  the  law 
as  being  settled  in  accordance  with  the  practice  referred  to,  from 
the  changes  made  therein  by  that  body  in  1881.  These  changes 
relate  only  to  the  effect  of  the  plea  of  guilty. 

The  intent  of  the  legislature  in  this  behalf  is  not  as  intelligibly 
expressed  as  it  might  be,  but  that  it  was  intended  to  change  the 
effect  heretofore  accorded  the  plea  of  guilty  so  that  the  death  pen- 
alty might  be  imposed,  notwithstanding  the  plea,  is  apparent 
^is  is  the  only  construction  which  the  language  employed  is  sus- 
ceptible of,  that  will  not  produce  absurd  consequences.  Judge 
Raknbt  says,  in  D$  Bolt  v.  Ohio  Lifo  Imwrance  and  Trust  Com- 
pony,  1  Ohio  St  563,  that  ''  the  legislature  will  not  be  presumed 
to  have  intended  an  absurd  or  unjust  consequence."  Chief  Justice 
Shaw  said:  *^  We  can  only  ascertain  the  legal  intent  of  the  legis- 
lature by  the  language  they  have  used,  applied  and  expounded 
conformably  to  the  settled  and  well-known  rules  of  construction." 
QoffifnantPoaUh  v.  Kimball,  21  Pick.  376.  Mr.  Sedgwick  says,  that 
in  oonstminga  statute,  Lord  Coke's  view  is  to  be  kept  in  view,. 
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and  the  judges  are  to  inform  themaelveB  of  the  previouB  state  of 
the  law,  and  of  the  miflchiefs  which  the  statute  to  be  oonBtrued  was 
passed  to  obviate.  Sedgwick  on  Stat  and  Const.  Law,  p.  208. 
Oiying  effect,  then,  to  the  obyious  meaning  of  the  statute,  we  ap- 
proach the  inquiry:  What  effect  did  the  change  in  the  law  pro- 
duce upon  the  legal  rights  of  the  prisoner?  As  the  law  stood  on 
the  23d  day  of  May,  1880,  when  the  murder  was  committed,  any 
person  indicted  for  murder  had  it  within  his  power  to  avoid  all  risk 
of  a  capital  sentence  by  pleading  guilty.  In  November,  1881,  the 
time  of  the  trial,  this  privilege  did  not  exist ;  it  had  been  taken 
away  by  the  act  of  March  1,  1881. 

The  Constitution  of  the  United  States  prohibits  each  State  from 
passing  ex  post  facto  laws.  The  mandate  of  our  State  Constitution 
is  ''  that  no  ox  post  facto  law,  nor  law  impairing  the  obligation  of 
contracts,  or  retrospective  in  its  operation,  *  *  *  shall  ever  be 
passed  by  the  general  assembly." 

The  leading  case  upon  laws  of  this  character  is  Caldor  v.  Butt, 
8  Dallas,  386,  decided  by  Justice  Chasb  in  the  Supreme  Court  of 
the  United  States  in  1798.  He  said  :  *'  I  will  stote  what  I  con- 
sider ex  post  facto  laws  within  the  words  and  the  intent  of  the 
prohibition  : 

^  First.  Every  law  that  makes  an  action  done  before  the  passing 
of  the  law,  and  which  was  innocent  when  done,  criminal,  and 
punishes  such  action. 

''  Second.  Every  law  that  aggravates  a  crime  and  makes  it  greater 
than  it  was  when  conunitted. 

I  ''  Third.  Every  law  that  changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the  crime  when  com- 
mitted. 

^  Fourth.  Every  law  that  alters  the  legal  rules  of  evidence, 
and  receives  less  or  different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offense  in  order  to  convict  the 

offender." 

It  is  argued  with  much  plausibility  by  the  prisoner's  counsel  that 
the  statute  has  been  so  changed  that  what  was  before  received  as 
conclusive  evidence  of  innocence,  as  to  the  higher  grade  of  the 
offense,  viz.,  a  plea  of  guilty,  has  under  the  new  act  no  effect  as 
evidence  for  the  prisoner  at  all. 

In  II  recent  opinion  in  the  Supreme  Court  of  the  United  States 
by  Mr.  Justice  Millsb,  this  subject  was  very  fully  considered,  and 
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the  most  important  oa^es  cited  and  reyiewed.  Among  the  cases 
cited  approyingly,  and  which  seems  peculiarly  appropriate  in  the 
present  case,  is  United  States  v.  HaU,  2  Wash.  C.  C.  866,  afterward 
affirmed  by  the  Supreme  Court  in  6  Cr.  171. 

Mr.  Justice  Washington  said,  in  this  case,  that  ''an  ex  post  facto 
law  is  one  which  in  its  operation  makes  that  criminal  which  was  not 
.80  at  the  time  the  action  was  performed,  or  which  increases  the 
punishment,  or  in  short,  which  in  relation  to  the  ofFense  or  its  con- 
sequences, alters  the  situation  of  a  party  to  his  disadvantage. '^  By 
way  of  application  to  the  case  on  trial,  which  was  for  the  violation 
of  the  embargo  laws,  he  added  :  **  If  the  enforcing  law  applies  to 
this  case,  there  can  be  no  doubt  that  so  far  as  it  takes  away  or  im- 
pairs the  defense  which  the  law  had  provided  the  defendant  at  the 
time  his  bond  became  forfeited,  it  is  ex  post  facto  and  inoperative.'* 

Another  case  cited  by  Mr.  Justice  Miller,  and  which  illustrates 
the  extent  to  which  the  doctrine  is  carried,  is  that  of  CommowwoaUh 
V.  MeDonoughf  13  Allen,  581.  ''It  was  held,"  says  the  learned 
Justice,  "  that  a  law  passed  after  the  commission  of  the  ofFense  of 
which  the  defendant  stood  charged,  which  mitigated  the  punish- 
ment, as  regarded  the  fine  and  maximum  of  imprisonment  that 
might  be  inflicted,  was  an  ex  post  faeio  law  as  to  that  case,  because 
the  minimum  of  imprisonment  was  made  three  months,  whereas 
before  there  was  no  minimum  limit  to  the  court's  discretion.  This 
dight  variance  in  the  law  was  held  to  make  it  ex  post  facto  and 
void  as  to  that  case,  though  the  effect  of  the  decision  was  to  leave 
no  law  by  which  the  defendant  could  be  punished,  and  he  was  dis- 
•charged,  though  found  guilty  of  the  offense." 

Among  the  other  cases  cited  and  referred  to  in  this  able  opinion 
of  Mr.  Justice  Millbb  are:  Hartung  v.  People^  22  N.  Y.  95  ;  In  re 
Petty,  22  Eans.  477 ;  State  v.  Keith,  68  N.  G.  140;  State  v.  Snsed, 
^5  Tex.  66 ;  Shophord  v.  People,  25  N.  T.  406  ;  Oreen  v.  Shumway, 
39  id.  418. 

The  case  above  referred  to  as  being  recently  decided  by  the  Su- 
preme Court  of  the  United  States  was  that  of  Ering  v.  State,  error 
to  the  Supreme  Court  of  the  State  of  Missouri,  Kring  was  indicted 
for  murder,  and  upon  his  plea  of  guilty  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  twenty-five  years  imprisonment. 
He  appealed,  and  the  judgment  was  reversed.  By  the  law  of 
Missouri  in  force  when  the  homicide  was  committed,  this  conviction 
was  an  acquittal  of  the  charge  of  murder  in  the  first  degree,  but 
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the  law  was  subsequently  so  changed  by  an  amendment  to  the  State 
Constitution  that*  when  a  judgment  on  a  plea  of  guilty  should  be 
lawfully  set  aside  it  should  not  be  held  to  be  an  acquittal  of  the 
higher  crime.  He  was  subsequently  tried  several  times  before  a 
jury,  his  plea  having  been  set  aside  by  the  trial  court,  and  a  plea  of 
not  guilty  entered  by  order  of  the  court,  and  upon  the  last  trial  he 
was  found  guilty  of  murder  in  the  first  degree  and  sentenced  to  be 
hanged.  The  judgment  was  aflSrmed,  first  by  the  Court  of  Appeals, 
and  afterward  by  the  Supreme  Court  of  the  State,  these  courts 
taking  the  position  that  the  change  in  the  law  having  been  effected 
before  the  plea  and  judgment  were  entered  of  guilty  of  murder  in 
the  second  degree,  and  that  as  the  new  law  was  in  force  when  the 
.conviction  on  that  plea  was  had,  its  effect  as  to  future  trials  in  that 
case  must  be  governed  by  that  law ;  that  the  change  was  not  a 
change  in  crimes,  but  in  criminal  procedure,  and  that  such  changes 
are  not  &x  post  facto.  Bef erring  to  this  ruling.  Justice  Milleb 
asks  and  answers  the  pertinent  question  :  ^  Can  any  substantial 
right  which  the  law  gave  the  defendant,  at  the  time  to  which  his 
guilt  relates,  be  taken  away  from  him  by  ex  post  fcido  legislation, 
because  in  the  use  of  a  modem  phrase  it  is  called  a  law  of  pro* 
cedure  ?  We  think  it  cannot."  In  another  part  of  the  opinion  he 
says  :  ''  Whatever  may  be  the  essential  nature  of  the  change,  it  is 
one  which,  to  the  defendant,  involves  the  difference  between  life 
and  death,  and  the  retroactive  character  of  the  change  cannot  be 
denied."  The  judgment  of  the  State  court  was  reversed  upon  the 
ground  that  *'  the  provision  of  the  Constitution  of  Missouri,  which 
denies  to  the  plaintiff  in  error  the  benefit  which  the  previous  law 
gave  him  of  acquittal  of  the  charge  of  murder  in  the  first  degree 
on  conviction  of  murder  in  the  second  degree,  is,  as  to  his  case,  an 
ex  post  facto  law  within  the  meaning  of  the  Constitution  of  the 
United  States." 

Applying  the  principles  of  the  above  authorities  to  the  questions 
raised  by  the  assignments  of  error  in  the  case  at  bar,  it  would  seem 
that  the  act  of  March  1, 1881,  has  changed  the  law  of  this  State  to 
the  disadvantage  of  those  indicted  for  murders  previously  com- 
mitted. These  principles  have  no  reference  to  convictions  under 
a  statute  before  its  repeal. 

Attorney-General  Toll  takes  the  position  that  the  law  of  1870 
was  substantially  re-enacted  by  the  later  statute,  which  had  the 
effect  to  continue  the  law  in  force  without  intermission,  dtiaig^ 
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Bishop  on  Stat.  Crimes,  §  181 ;  (State  t.  Oumber,  37  Wis.  298,  and 
^seyeral  other  Wisconsin  cases  to  the  same  efFect,  and  a  few  other 
cases.  Upon  this  hypothesis  he  argaes  that  the  recent  legislation 
did  not  change  the  law  applicable  to  the  case  of  the  plaintiff  in 
error,  upon  his  plea  of  not  guilty. 

Were  it  conceded  that  the  authorities  cited  are  sound,  the  answer 
to  this  argument  is  that  the  pre-existing  law  relating  to  the  crime 
*of  murder  and  its  consequences  was  not  substantially  re-enacted. 
On  the  contrary,  a  subtantial  defense  to  murder  in  the  higher  grade 
was  wholly  taken  away  by  the  change  made  in  respect  to  the  plea  of 
guilty.  This  plea^  as  it  existed  under  the  former  law^  has  now  no 
existence  at  all,  practically,  so  far  as  this  offense  is  concerned. 
Formerly  it  operated  as  an  acquittal  of  the  highest  grade  of  the 
offense.  As  it  now  exists  it  is  more  unfavorable  to  the  party  plead- 
ing it  than  the  plea  of  not  guilty ;  for  whereas,  upon  a  plea  of  not 
guilty,  there  is  a  chance  for  acquittal^  the  present  plea  of  guilty 
insures  conviction  as  to  the  lower  grade,  leaving  the  accused  to 
take  the  same  risks  of  conviction  of  the  higher  grade  as  under  the 
other  plea. 

This  defense,  under  the  former  practice,  was  available  as  to  the 
crime  of  murder  and  its  consequences,  and  the  accused  had  the  legal 
right  to  avail  himself  of  the  immunity  from  a  death  sentence  at 
any  time  before  conviction.  It  cannot  militate  against  the  plaintiff 
in  error  that  he  did  not  at  his  trial  seek  to  take  advantage  of  a  de- 
fense which  had  previously  been  taken  away  from  him. 

Again,  the  two  sections  of  the  act  of  1870,  dividing  murder  into 
two  grades  and  specifying  the  punishment  to  be  awarded  those  con- 
victed under  each,  were  expressly  repealed  by  the  act  of  1881,  with- 
out a  saving  clause,  and  two  other  sections  were  substituted  therefor. 
There  could  therefore  be  no  conviction  under  the  sections  repealed. 
Hirsehherg  v.  People,  6  Col.  145. 

All  that  remained  unrepealed  of  the  law  of  homicide  (save  the 
provisions  relating  to  manslaughter  and  its  punishment)  were  the 
sections  defining  the  crime  of  murder,  providing  the  form  of  in- 
dictment and  imposing  the  death  penalty  upon  such  as  should  be 
convicted.  It  is  clear  that  the  accused  could  not  be  convicted  of 
murder  under  those  provisions  alone,  since  the  punishment  for 
that  offense  had  been  changed  from  imprisonment  or  death,  as  the 
proof  might  warrant,  to  death  only,  an  increase  of  the  punishment 
which  made  the  law  obnoxious  to  the  constitutional  inhibition. 


540  OOLOBAOO, 


Qmirey  v.  People. 


Nor  could  he  be  legally  convicted  of  murder  in  the  higher  degree 
under  the  new  law^  considered  and  construed  in  connection  with 
the  unrepealed  sections  of  the  old  law,  as  suggested  by  the  attorney- 
general,  for  the  reason  that  this  law  deprired  the  prisoner  of  a  right 
of  defense  existing  in  his  favor  at  the  time  of  the  commission  of 
his  crime,  which  if  employed,  would  have  saved  his  life.  This  right 
did  not  exist  at  the  time  of  the  trial,  and  the  people,  whose  repre- 
sentatives had  taken  it  away,  could  not  be  heard  to  say  that  the* 
prisoner  would  not  have  availed  himself  of  it. 

If  it  be  sought  to  convict  him  of  murder  of  the  second  grade 
only,  an  anomaly  in  statutory  construction  and  procedure  is  en- 
countered. The  indictment  sufficiently  charges  murder  of  the 
higher  grade.  The  law  prescribes  the  death  penalty  only  for  this 
degree  of  the  ofFense  ;  there  is  no  plea  which  of  itself  authorizes  a 
conviction  in  a  lower  degree,  and  yet  the  jury  must  be  instructed, 
contrary  to  the  letter  and  spirit  of  the  law,  that  they  cannot  find 
the  prisoner  guilty  of  murder  in  the  higher  degree. 

The  statute  will  not  bear  such  a  construction.  The  attempt  to 
apply  the  statute  to  past  ofFenses  develops,  as  to  them,  its  retro- 
active character. 

There  seems  to  be  no  escape  from  the  conclusion  that  the  change 
produced  in  the  law  by  the  act  of  1881,  in  relation  to  a  crime  of 
the  grade  of  murder,  previously  committed,  alters  the  situation  of 
a  party  to  his  disadvantage,  and  makes  the  law  ex  post /ado,  both 
under  the  Federal  and  State  Constitutions.  This  is  substantially 
the  conclusion  reached  by  the  Supreme  Court  of  the  United  States 
in  Kring  v.  State,  supra.  The  language  of  the  court  is:  ''  We  are 
of  opinion  that  any  law  passed  after  the  commission  of  an  ofFense, 
which,  in  the  language  of  Washikgton,  in  United  States  v.  Mall, 
in  relation  to  that  ofFense  or  its  consequences,  alters  the  situation 
of  a  party  to  his  disadvantage,  is  an  ez  post  facto  law;  and  in  the 
language  of  Dbnio,  in  Hartung  v.  People,  no  one  can  be  criminally 
punished  in  this  country,  except  according  to  a  law  prescribed  for 
his  government  by  the  sovereign  authority  before  the  imputed 
ofFense  was  committed,  and  which  existed  as  a  law  at  the  time.'' 

The  conclusion  arrived  at  in  this  case  was  reached  after  a  careful 
examination  of  authorities,  and  after  mature  deliberation.  In  the 
language  of  the  Supreme  Oourt  of  Massachusetts,  '^though  it  is 
desirable  that  all  ofFenders  against  our  penal  laws  should  be  pun^ 
ished,  yet  it  is  better  that  one  shoidd  occasionally  escape  than  that 
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the  fandamental  principles  of  the  criminal  law  should  be  violated.'^ 
GwnmonweaUh  v.  McDonoughy  aupra. 

As  the  amendments  to  the  Criminal  Code  made  by  the  legislature 
in  1883,  have  no  application  to  this  case,  they  have  not  been  re- 
ferred to  in  this  opinion. 

The  judgment  is  reyersed  and  the  cause  remanded. 

Judgment  reversed. 

VoTi  ST  TBB  BiPOHTnL— Tba  great  importanoe  of  thisqueBtion  leads  us  to  appeod  In 
Ml  the  opinion  of  the  United  States  Supreme  Oourt,  in  Kring  v.  State,  pronoanoed 
April  10^1868;  which  oonstitutes  one  of  the  most  valuable  extant  treatises  on  the  sub^ 
Jeet  of  €X  pott  facto  laws. 

ifwj^»  J.    ^is  is  a  writ  of  error  to  the  Suprsme  Court  of  Missouri. 

Tlie  plaintiff  in  error  was  indicted  in  the  Criminal  Court  of  St.  Louis  for  murder  in  the 
first  degree,  diarged  to  have  been  conunitted  Januaiy  4, 1875,  to  which  he  pleaded  not 
goaty.  He  has  been  tried  four  times  before  a  jury,  and  eentenoed  once  on  a  plea  of  guilty 
of  murder  in  the  second  degree.  His  case  has  been  three  times  before  the  Court  of  Ap- 
peals  of  that  city,  and  three  times  before  the  Supreme  Court  of  the  State.  In  the  last 
Instance,  the  Supreme  Court  affirmed  the  Judgment  of  the  Criminal  Court  l^  which  ha 
was  found  guOty  of  murder  in  the  first  degree  and  senteoced  to  be  hung,  and  it  is  to  this 
Judgment  that  the  present  writ  of  error  is  directed. 

It  Is  to  be  premised  that  the  Ooart  of  Appeals  is  an  intermediate  i^ipellate  tribunal  be- 
tween the  Criminal  Court  of  St.  Louis  and  the  Supreme  Court  of  the  State,  to  which  all 
appeals  of  this  character  are  first  taken. 

At  the  trial  immediately  preceding  the  last  one  in  the  court  of  original  jortadiotloii,  tha 
prisoner  was  permitted  to  plead  gnflty  to  murder  in  the  second  degree^  which  plea  was 
accepted  by  tbe  prosecuting  attorney  and  the  court,  and  on  this  plea  he  was  sentenced 
to  imprisonment  in  the  penitentiary  for  twenty-five  years. 

He  toolc  an  appeal  from  this  Judgment  on  the  ground  that  he  had  an  undemanding 
with  the  prosecuting  attorney  that  if  he  would  plead  as  he  did  his  sentence  should  not  ex^ 
eeed  ten  years*  imprisonment,  and  the  Supreme  Court  rererMd  that  Judgment,  and 
remanded  thecaae  to  the  St.  Louis  Criminal  Court  for  further  proceeding. 

In  that  court,  when  the  case  was  again  called,  the  defendant  reftued  to  withdraw  his 
pleaof  guilty  of  murder  In  the  second  degree,  and  refused  to  renew  his  plea  of  not  gnll^^ 
which  had  been  withdrawn  when  he  pleaded  guil^  to  murder  in  the  second  degree,  and 
the  court,  against  his  remonstrance,  made  an  order  setting  aside  his  plea  of  guilty  of  murf 
der  in  the  second  degree  and  ordered  a  general  plea  of  not  guilty  to  be  entered.  On  this 
plea  he  was  tried  l^  a  Jury  and  found  guilty  and  sentenced  to  death,  as  we  have  already 
said,  which  Judgment  was  afllrmed  by  the  Supreme  Court  of  the  State. 

By  refusing  to  plead  not  guilty  to  murder  in  the  first  degree  and  to  withdraw  bin  plea  of 
guilty  in  the  second  degree,  defendant  raised  the  point  that  the  proceedings  under  that 
plea,  namely,  its  acceptance  l^  the  prosecuting  attorney  and  the  court,  and  his  conviction 
and  sentence  under  it,  were  an  acquittal  of  the  charge  of  murder  in  the  first  degree,  and 
that  he  oonld  not  be  tried  again  for  that  offense. 

.  This  point  he  insisted  on  in  the  Circuit  Court,  and  relied  on  it  for  reversing  the  Judg^ 
Bsent  in  the  Court  of  Appesls  and  in  the  Supreme  Court. 

Both  these  latter  tribunate.  In  the  opinions  delivered  by  them,  and  which  are  part  of  th^ 
record*  conceded  that  such,  was  the  law  of  the  State  of  Missouri  at  the  time  the  homicide 
waa  committed.  But  they  overruled  the  .defeiise  on  the  ground  that  by  section  28  of 
ariMe  8  of  the  Oonstitotlon  of  Missouri,  which  took  effect  November  80,  1875,  that  law 
was  abrogated,  and  for  this  reason  defendant  could  be  tried  for  murder  in  the  prti^ 
degree,  notwithstanding  his  conviction  and  sentence  for  murder  ip  the  second  degree. 

As  this  new  Constitution  was  adopted  after  the  crime  was  co^imitted  for  which  Kiing 
Is  Indicted,  and  as  oonstmed  by  the  Oourt  of  Appeate  and  the  'Supreme  Oourt.  fhrvni^H*^ 
te.  law  as  It  thC9L8tood«  to  the  disadvantage  of  the  defen£fanf,  the' jur  s'l'.-*'       r 
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•conri  is  invoked  on  the  ground,  that  as  to  this  oaae,  and  as  so  construed,  It  Is  ao  er  fNMC 
fOiCio  law,  within  the  meaning  of  seotlon  10,  article  1  of  the  OonstitaCkm  of  the  United 


That  it  maj  be  clearly  seen  what  the  Suprsme  Court  of  Missouri  decided  on  thissab- 
Ject  and  what  consideration  thej  gave  It,  we  extract  here  all  that  is  said  in  thto  opin- 
ion about  it. 

"There  is  nothing  In  the  point,'*  they  saj,  *'  that  after  an  accepted  plea  of  guilty  of 
murder  of  the  second  degree  the  defendant  could  not  be  put  upon  trial  for  nmrderof  the 
first  degree.  We  shall,  on  that  proposition,  accept  what  is  said  by  the  Court  of  Appeals 
in  its  opinion  in  this  cause.'* 

What  the  court  said  on  this  sul^Ject  is  as  fbUows : 

'*  The  theory  of  counsel  for  defendant  that  a  plea  of  guilty  of  murder  in  the  seoond  de- 
gree, regularly  entered  and  received,  precludes  the  State  from  afterward  prosecuting 
the  defendant  formurder  in  the  first  degree,  is  inconsistent  with  the  ruling  of  the  Supreme 
Court  in  Stale  v.  JTrirag,  71  Mo.  561,  and  in  SUUe  v.  StepHetis,  id.  585.  The  declarations 
of  defendant  that  he  would  stand  upon  his  plea  already  entered  were  all  accompanied 
with  a  condition  that  the  court  should  sentence  him  for  a  term  not  to  exceed  ten  years, 
in  accordance  with  an  alleged  agreement  with  the  prosecuting  attorney,  which  the  oouit 
would  not  recognise.  The  prisoner  did  not  stand  upon  his  plea  of  guilty  of  murder  in  the 
second  degree;  he  must  therefore  be  taken  to  have  witMrawn  that  plea,  and  as  he  re-> 
ftised  to  plead,  the  court  properly  directed  the  plea  of  not  guflty  of  murder  in  thefliat 
degree  to  be  entered. 

**  Formerly  it  was  held  in  Missouri  (State  v.  J^osk,  S9  Mo.  8S)  that  when  a  conviction 
le  had  uf  murder  in  the  second  degree  on  an  Indictment  charging  murder  in  the  first  de- 
gree, if  this  be  set  aside,  the  defendant  cannot  again  be  tried  for  murder  in  the  flnt 
degree.  A  change  introduced  by  section  28,  of  article  8  of  the  Constitution  of  1875  haa 
abrogated  this  rule .  On  the  oral  argument  something  was  said  by  counsel  for  defendant 
to  the  effect  that  under  the  old  rule  defendant  could  not  be  put  on  his  trial  for  murder 
in  the  first  degree,  and  that  he  could  not  be  affected  by  the  change  of  the  constltntknal 
provision,  the  crime  having  been  committed  whilst  the  old  Constitution  was  in  force. 
There  Is  however  nothing  in  this;  this  ehange  Is  a  change  not  in  crimes,  but  in  criminal 
procedure,  and  such  changes  are  not  ex  piMt  facto.  OhU  v.  Slate,  9  Wall.  35;  CMm- 
minQS  V.  jState,4  id.  886.** 

We  have  here  a  distinct  admission  that  by  the  law  of  Missouri,  as  It  stood  at  the  time 
of  the  homicide,  in  consequence  of  this  conviction  of  the  defendant  of  the  crime  of  mur- 
der in  the  second  degree,  thoufl^  that  conviction  be  set  aside,  he  could  not  be  again  tried 
for  murder  in  the  first  degree.  And  that  but  for  the  ehange  in  the  Constitution  of  the 
State,  such  would  be  the  law  applicable  to  his  case.  When  the  attention  of  the  couilis 
called  to  the  proposition  that  if  such  effect  is  given  to  the  change  of  the  Constitution,  It 
would,  in  this  case,  be  liable  to  objection  as  an  er  pott  /oeto  law,  the  only  answer  is,,  that 
there  is  nothing  In  it,  as  the  change  is  simply  In  a  matter  of  procedure. 

Whatever  may  be  the  essential  nature  of  the  change,  it  is  one  which,  to  the  defendant,. 
Involves  the  difference  between  life  and  death,  and  the  retroactive  dutfacter  of  the  change 
cannot  be  denied. 

It  is  to  be  observed  that  the  force  of  the  argument  for  acquittal  does  not  stand  upon  de^ 
fendant*8  plea,  nor  upon  its  acceptance  by  the  State*s  attorney*  nor  the  consent  of  Che 
court;  but  it  stands  upon  the  judgment  and  sentence  of  the  court  by  which  he  Is  oonvieted 
of  murder  in  the  second  degree,  and  sentence  pronounced  according  to  the  law  of  tint 
guilt,  which  was  by  operation  of  the  same  law  an  acquittal  of  the  other  and  higher  crime 
of  murder  charged  in  the  same  indictment. 

It  is  sufficient  for  this  case  that  the  Supreme  Court  of  Missouri,  in  the  <q)ink»  «e 
are  examining,  says  it  was  so,  and  cites  as  authority  for  It  the  case  of  State  v.  Ram^  81 
Mo.  88,  in  the  same  cotut;  but  counsel  for  plaintiff  in  error  cites  to  the  same  effect  the 
cases  of  SUiU  v.  BaXl^  88  Mo.  387;  SlaJte  v.  Smith,  58  Id.  138. 

Blackstone  ssys  (Commentaries,  book  4,  side  page  388):  '*  The  plea  of  autre /oteeoneleC, 
or  a  former  conviction  for  the  same  identical  ortme.  though  no  Judgment  was  ever  given, 
or  periiaps,  will  be  (being  suspended  by  benelU  of  clergy  or  other  causes,)  isa  good  plea  in 
bar  to  an  indictment.    And  this  depends  upon  the  same  principle  as  the  former  (that  Is 
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•oHtre  fnU  acqtrtiDt  thtii^no  nMii  ought  to  be  twice  brous^t  in  danger  of  his  Ufa  for  one  and^ 
the  seme  crime*    Heceupon  tt  hesbeen  held  that  a  oonTlotion  of  manalangfater,  on  an* 
a|»peal  or  indictment,  is  a  bar  even  in  another  appeal,  and  much  more  in  an  indictment 
for  murder;  for  the  fact  proiecated  is  the  same  in  both,  though  the  dfenses  differ  in  od. 
orino,  and  degree.*'   SeeStote  v.  JBTomea,  STergerCrenn.),aO;94  Am.  Deo.468;9  Yetg. 
•887;  OsmpheU  T.  Stole,  aO  Am.  Dec  417. 

TUe  law.  In  force  at  the  date  of  the  homicide  for  wliich  Kring  is  now  under  sentence  of 
death,  was  changed  l^  the  Stateof  Missoorl  between  that  time  and  ills  trial  so  as  to  de- 
priTo  him  of  its  beaeflt,  to  wliich  he  would  otherwiae  have  been  entitled,  and  we  are  called 
on  to  decide  whether  in  this  re^Mct,  and  as  applied  by  the  court  to  this  case,  it  is  an  e« 
poit  facto  law  within  ths  meaning  of  the  Constitution  of  tho  United  States.        • 

There  Is  no  question  of  the  rig^t  of  the  State  of  Missouri,  either  by  her  fundamental  law' 
or  by  an  ordinary  act  of  legislation,  to  abolish  this  rule,  and  that  It  is  a  yalld  law  as  to  aU 
oif eases  committed  after  its  enactment.   The  question  here  Is,  does  It  deprive  the  defend- 
ant of  any  rifl^t  of  defense  whieh  the  law  gave  him  when  the  act  was  committed,  so 
that  as  to  that  offense  it  is  ex  post  faeUh 

This  term  necessarily  implies  a  fact  or  act  done,  after  which  the  law  In  question  Is 
pansed     Whether  It  Is  ex  poti  faeto  or  uot  relates,  in  criminal  cases,  to  which  alone  the' 
phrase  applies,  to  the  time  at  which  the  offense  charged  was  committed.    Tf  the  law  com. 
plained  of  was  passed  before  the  commlsaion  of  the  act  with  which  the  prisoner  is  charged* ' 
It  cannot,  as  to  that  offense,  be  an  ex  post  faeto  law.    If  passed  after  the  commission  of 
the  offense,  It  Isas  to  that  ex  poit  facto,  though  whether  of  the  class  foriiidden  by  the ' 
Oonstitntion  may  depend  on  other  matters.    But  so  far  as  this  depends  on  the  time  of  Its ' 
enactment  it  has  reference  solely  to  the  date  at  which  the  offense  was  committed  te 
whidi  the  new  law  Is  sought  to  be  applied.    No  other  time  or  transaction  but  this  haa 
been  in  any  adjudged  case  held  to  govern  its  ex  pottfo/eto  character. 

In  the  case  before  us  an  argument  is  made,  founded  on  a  change  in  this  rule.  It  is  saii 
the  new  law  in  MISMHiri,  is  not  ex  pnut  facto,  because  it  was  in  force  when  the  plea  and 
Judgment  were  entered  of  guilty  of  murder  in  the  second  degree:  thus  making  its  character 
as  an  ex  pott  facto  law  to  depend,  not  upon  the  date  of  Its  passage  as  regards  the  com- 
mlHion  of  the  offense,  but  as  regards  the  time  of  pleading  guilty.  That  as  the  newlaw^ 
waain  foroe  when  the  conviction  on  that  plea  was  had,  its  effects  as  to  future  trials  in 
that  case  must  be  governed  by  that  law.  But  this  is  begging  the  whole  question,  for  If ' 
it  was  as  to  the  offense  charged  an  ex  pott  facto  law,  within  the  true  meaning  of  that 
phrase,  it  was  not  In  foroe  and  could  not  be  applied  to  the  case,  and  the  effect  of  that 
plea  and  conrictkm  must  be  decided  as  though  no  such  change  In  the  law  had  been  made. 

Such  however  is  not  the  ground  on  which  the  Supreme  Court  and  the  Court  of  Ap- ' 
peals  placed  their  judgment. 

"There  is  nothing,**  say  they,  **ln  this;  the  change  is  a  dmnge  not  in  crimes,  but  in 
criminal  procedure,  and  such  changes  are  not  ex  poet  facto, 

Before  proceeding  to  examine  this  proposition ,  it  wtti  be  well  to  get  some  dear  percep- 
tion of  the  purpose  of  the  convention  which  framed  the  Constitution  in  declaring  that  no 
State  Shan  passany  ex  poef  factotuw. 

It  was  one  of  the  ol^ectlons  most  seriously  urged  sgalnst  the  new  Constitution  by  those ' 
who  oppoeed  its  ratUksatlon   by  the  States,  that  it  contained  no  formal  Bill  of  Righta. 
FMerallst,  No.  LXZXIV.    And  the  State  of  Virginia  accompanied  her  ratification  by  the 
rseommendation  of  an  amendment  embodying  such  a  bill.    8  Elliot's  Debates,  601. 

The  feeling  on  this  subject  led  to  the  adoption  of  the  first  ten   amendments  to  that  ia^  - 
strument  at  one  time,  shortly  :ifter  the  government  was  organised.    These  are  all  de- 
signed to  operate  as    restraints  on  the  general  government,  and  meet  of  them  for  the ' 
proteetloB  of  private  rights  of  persons  and  pivperty.    Notwithstanding  this  reproach  how- 
Sfter  there  are  many  provisions  In  the  original  instrument  of  this  latter  character,  among 
which  is  the  one  now  under  consideration. 

So  much  importance  did  the  convention  attach  to  it,  that  It  la  found  twice  in  the  Con- 
stitatlon,  first  as  a  restraint  upon  the  power  of  the  general  government,  and  afterward  aa' 
a  Uroitatlon  upon  the  legislative  power  of  the  States.    This  latter  is  the  flmt  clause  of  sec- 
tion 10.  of  article  1,  and  Its  connection  with  other  language  in  the  same  sectiun  may  setps 
t»  ilhistrate  its  meaning.  *"  No  State  shall  enter  Into  any  treaty,  alliance,  or  oonfbderatloa^ 
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grant  letters  of  merqaeeodreprinl:  oolii  money;  emltbllleof  cndit;  make  nnytlil&r 
iNrt  gold  end  attver  coin  a  tenderin  pejmentoCdebte;  peas  enj' bill  of  ettelader,  €X  poiC 
faeUi  lew,  or  law  Impeiring  the  obligation  of  contracts,  or  grant  any  title  of  nobUitj. ** 

It  wHl  be  obeerved  that  here  are  groaped  oontlgiioiuly  a  prohibition  against  three  di^ 
tinct  daaaea  of  ratroqpectlTe  laws,  namely,  bills  of  attainder,  er  ptmtfaelo  laws«  and  laws  ■ 
impairing  the  obligatioB  of  oontracts.  As  the  clause  was  llrat  adopted,  the  words  oon- 
cernlng  contracts  were  not  in  it,  becanse  It  was  soppossd  that  the  phrase  ex  pocf/aeCo> 
law  included  laws  concerning  oontracts  as  weli  as  others.  Bnt  it  was  asoertalned.before 
the  completion  of  the  inatrament  that  thia  was  a  phrase  which,  in  English  Jurisprudence 
had  acquired  a  significance  limited  to  the  criminal  law,  and  the  words  **  or  any  law  im- 
pairing the  obligation  of  contracts '  *  were  added  to  give  aecority  to  rights  resting  in  eon  - 
tracts.   2  Bancroft's  Histoiy  of  the  Constittttlon,  SIS. 

Sir  niomas  Tomlln,  in  that  magasine  of  learning— the  Kngllsh  edition  of  1886  of  his  Law 
Dictionary — says: 

'*£rpoft/ac<oi8atermQsedinthe  law,  signifying  something  done  after,  or  arWag- 
from  or  toaffect  anotherthing  that  wasoommltted  before." 

**An67}MBt/aeto  law  is  one  which  operates  upon  a  subject  not  liable  to  it  at  the  time 
the  law  was  made.'* 

The  first  case  in  which  this  court  was  called  upon  to  construe  this  provision  of  the  Con- 
stitution was  that  of  Cald^  ▼.  ButU  8  Dallas,  886,  decided  In  17W. 

The  opinion  of  the  court  was  delivered  by  Ohass,  Jnstloe,  and  its  main  pnxpoee  was  to- 
decide  that  it  had  no  application  to  acts  oonceraing  civil  rights.  The  opinion  however  is 
important,  as  it  discusses  very  fully  the  meaning  of  the  provision  In  its  appUcatlon  to- 
erlmtnal  cases.  It  defines  four  distinct  rlswnew  of  laws  embraced  by  the^  elanae.  **  1st. 
Xvery  law  that  makes  an  action  done  befora  the  passing  of  the  law,  and  which,  was  inno- 
cent when  done,  criminal,  and  punishes  such  action.  2d.  Every  law  that  aggravates  the . 
crimeor  makes  It  greater  tiian  It  was  when  committed.  8d.  Every  law  that  dmnges  the 
pnnishment  and  inflicts  a  greater  punishment  than  was  annexed  to  the  crime  when  com* 
mitted.  ith.  Every  law  that  alters  the  legal  rules  of  evidence,  and  receives  leaa  or  differ- 
ent teatlmony  than  the  law  required  at  the  time  Of  the  commission-of  the  offense  in 
order  to  convict  the  offender.'*  Again  he  ssys:  '*But  I  do  not  oonsider  any  law  es 
poKt  /aeto.wlthin  the  prohibition,  that  modifies  the  rigor  of  the  law,  but  only  those 
that  create  or  aggravate  the  crime  or  increase  the  punishment  or  change  the  rules  of 
evidence  for  the  purpose  of  conviction.*' 

In  the  case  before  us  the  Oonstltutlon  of  Missouri  so  changes  the  rule  of  evidence,  < 
that  what  was  conclusive  evidence  of  innoceooe  of  the  higher  grade  of  murder  when  • 
the  crime  was  committed,  namely,  a  Judicial  conviction  for  a  lower  grade  of  homicide^ 
is  not  received  as  evidence  at  all,  or  if  received,  is  given  no  weight  In  behalf  of  the. 
offender.   It  also  changes  the  .punishment,  for  whereas  the  law  aa  It  stood  when  the 
homicide  was  committed  was,  that  when  convicted  of  murder  In  the  second  degree,  he 
could  never  be  tried  or  punished  by  death  for  murder  in  the  first  degree,  the  new  law 
enacts  that  he  nuy  be  so  punished,  notwithstanding  the  former  conviction. 

But  it  is  not  to  be  supposed  that  the  opinion  in  that  case  undertook  to  define,  l^ 
way  of  exclusion,  all.  the  cases  to  which  the  constltutlpnal  provision  would  be  appli- 
cable. 

.Accordingly,  in  a  subeequent  case  tried  before  Mr.  Justice  WASBiMwroif,  he.aald  la  , 
hia  charge  to  the  Jury,  that  "  an  ex  post /octo  law  la  one  whldi,  in  iu  operation, makea, 
tiMbt  criminal  which  was  not  so  at  the  time  the  action  was  performed ;  or  which  In- 
creases the  punishment,  or  in  short,  which,  in  relation  to  the  offense  or  its  consequen- 
cee,  alters  the  situation  of  a  par^  to  his  disadvantage.'*     United   8iat€»  v.  Hall,  i 
Wash.  C.  C.  360  *  .. 

.He  adds,  by  way  of  application  to  that  case,  which  was  for  a  violation  of  theembaigo 
laws:  "If  the  enforcing  law  applies  to  this  case,  there<can  be  no  doubt  that  so  f ar  aa 
it  takes  away  or  impairs  the  defense  which  the  law  hi^l  provided^  the  defendant  at  the 
time  when  the  condition  of  his  bond  became  forfeited,  it  is  &r  poH  facto  and  inope- 
rative.** 
,This  case  was  carried  to  the  Supreme  Oourt  apd  tb^.  Judguient  alBanad.    fi  Cr;  171. 

The  new  Oonstitution  of  Missouri  does  take,  away  what  by  the  law  of  the  State,  wIm^h 
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the  erime  was  oommltted,  was  a  good  defense  to  the  charge  of  nmrder  in  the  first 


In  the  subsequent  caass  of  Otunminf/a  v.  State,  and  Ex  parte  Oariand,  4  Wall.  2Ti-<88, 
this  oourt  held  that  a  law  which  excluded  a  minister  of  the  gospel  from  the  exercise  of 
hfs  clerical  function,  and  a  lawyer  firom  practice  in  the  courts,  unless  each  would  take  an 
oath  that  they  had  not  engaged  in  or  encouraged  armed  hostilities  against  the  goTcm- 
nient  of  the  United  States,  was  an  ex  poet  facto  law,  because  it  punished,  in  a  manner 
not  before  punished  by  law,  offenses  committed  before  its  passage,  and  because  It  in- 
stituted  a  new  rule  of  evidence  in  aid  of  couTiction .  Though  this  court  was  divided  in 
i!iat  case,  it  was  because  the  minority  were  of  opinion  that  the  act  in  question  was  not  a. 
crimes  act,  and  that  it  inflicted  no  punishment,  in  the  judicial  sense,  for  any  past  crime, 
and  they  did  not  controvert  the  proposition  that  it  was  an  r.r  itmtt  facto  law.  If  It  had 
that  effect. 

In  these  eases  we  have  illustrations  of  the  liberal  construction  which  this  oourt,  and 
Hr.  Justice  WAwnrerroir  in  the  Circuit  Oourt,  have  given  to  the  words  ex  post/octo  law 
a  construction  in  manifest  accord  with  the  purpose  of  the  ooDStitutlonal  oonvention 
to  protect  the  indlvidusi  rights  of  life  and  liberty  against  hostile  retrospective  legislation. 

Neariy  all  the  States  of  the  Union  have  similar  provisions  in  their  Oonstitutions,  and 
whether  they  have  or  not,  they  all  recognise  the  obligatory  force  of  this  olanse  of  the  Fed- 
eral Ooaatltutlon  on  their  legislation. 

A  referenoe  to  some  decisions  of  those  courts  will  show  the  same  liberality  of  oonstmc- 
Von  of  the  provision,  many  of  them  going  much  farther  than  Is  neeeesary  to  go  in  this 
case  to  show  the  error  of  the  Missouri  courts. 

In  the  Supreme  Oourt  of  Massachusetts,  in  the  ease  of  OntmrnmiMOItli  v.  JtfieDonouoJk, 
18  Allen,  681,  H  was  held  thai  a  law  passed  after  the  commission  of  the  offense  of  whloh 
defendant  stood  chained,  which  mitigated  the  punlahment,  as  regarded  the  fine  and  the 
wiaTlmnm  of  Imprisonment  that  might  be  Inflleted,  was  an  ex  poet  facto  law  as  to  that 
case,  became  the  minlmnmof  Imprisonment  was  made  three  months,  whereas  before 
there  was  no  minimum  limit  to  the  court's  dlscvstlon.  This  slight  variance  in  the  law 
was  held  to  make  It  ex  ptiti  facto  and  void  as  to  that  case,  though  the  effect  of  the  de« 
dslon  was  to  leave  no  law  by  which  the  defendant  oould  be  punished,  and  he  was  dis- 
chaivsd,  though  found  guilty  of  the  offense. 

In  the  case  of  JJartung  v.  Psopfe,  0  N.  T.  OB,  after  she  had  been  convicted  of 
mnrdar  and  sentenced  to  death,  and  while  her  case  was  pending  on  appeal,  the  legls- 
latare  of  that  State  changed  the  law  for  the  punishment  of  murder  in  general,  so  as 
to  aotfaorixe  the  governor  to  postpone  Indefinitely  tne  execution  of  the  sentence  of 
death,  and  to  keep  the  party  confined  In  the  penitentiary  at  hard  labor  until  he  should 
Older  the  full  execution  of  the  sentence  or  should  pardon  or  commute  it. 

The  Court  of  Appeals  held  that  while  this  later  law  repealed  all  existing  punish- 
ments for  murder,  It  was  ex  poet  faeiit  as  to  Mrs.  Hartung*s  case,  and  oould  not  be 
Implied  to  It,  and  this  was  decided  In  face  of  the  fact  that  it  resulted  In  the  discharge 
of  a  eonvicted  murderess  without  any  punishment  at  all. 

Judge  Dnno,  In  delivering  the  opinion  of  the  court,  makes  these  excellent  observa- 
tions 

**  It  Is  hli^dy  probable  that  It  was  the  Intention  of  the  legislature  to  extend  favor  rather 
than  inereased  severity  toward  the  convict  and  others  in  her  situation;  and  It  Is  quite 
likely,  that  had  they  been  consulted,  they  would  have  preferred  the  application  of  this 
law  to  their  cases  rather  than  that  which  existed  when  they  committed  the  offensta  of 
which  they  are  convicted.  But  the  case  cannot  be  determined  on  sudi  consideration.  No 
one  can  be  criminally  punished  in  this  country,  except  aooording  to  a  law  prescribed 
tor  his  government  before  the  supposed  offense  was  committed,  and  which  existed  as  a 
law  at  that  time.  It  would  be  useless  to  speculate  upon  the  question  whether  this  would 
be  so  upon  the  reason  of  the  thing,  and  according  to  the  spirit  of  our  legal  institutions, 
beeaose  the  rule  exists  in  the  form  of  an  express  written  precept,  the  binding  force  of 
whidi  no  one  disputes.  Ko  State  shall  pass  any  er  poet  faeto  law  Is  the  numdate  of  the 
OoBstitution  of  the  United  States .  ** 

This  isreaflfarmed  by  the  same  oourt  In  the  casesof  Shepherd  v.  People,  S5  N.  T.  406; 
^hem  ▼.  SMumoov.  89ld.  4IB;  and  in  re  Petty,  28  Kans.  4T7,  the  same  thing  is  dedded 
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In  the  cue  o(  State  ▼.  JMtll,  68  N.  C.  140,  the  Bapranie  Court  of  that  State  heU 
lepeeUng  a  ■ttoteeC  genefl  aomeity  foroflenmariilogoot  of  the  rebellion,  was  <b  pwt 
fatto  and  void,  thooi^  both  rtatntea  were  pa—ert  after  the  acU  were  oonunitted  with 
which  defendant  waa  chaived. 

In  the  cam  of  Stole  v.  Aieed, »  Tex.  «•  the  oowt  held  that  In  a  crinlnal  ease  haired 
Iqr  the  statute  of  limitations,  a  snhaequent  statute  which  enlaifed  the  time  neosssaiy  to 
create  a  har  was,  as  to  that  case,  an  ««  potltfaeto  law,  and  it  oould  not  be  supposed  to  be 
Intended  to  apply  to  it. 

When  in  answer  to  all  this  evidenoe  of  the  tenderragard  f or  the  rishts  o(  a  parson 

-  chai^ged  with  crime  under  subsequent  legislation  affecting  thoee  rights,  we  are  told  that 

this  rery  radical  change  in  the  law  of  Missouri  to  his  disadvantage  is  not  subject  to  the 

rule  because  it  is  a  ohange»  not  in  orimes,  but  in  criminal  prooednre,  we  are  led  to  Inqjuire 

what  the  court  meant  by  criminal  procedure. 

The  word  procedure,  as  a  law  term,  is  not  well  understood,  and  is  not  found  at  all  in 
BonTlw*s  Law  Dictionaiy,  the  bast  work  of  the  kind  in  this  countiy.  Fortunately  a 
^ffft'Ti****^  writer  on  criminal  law  in  America  has  adopted  it  as  the  title  to  a  work 
of  two  Tolumes.  Bishop  on  Criminal  Procedure.  In  this  flnt  chapter  he  undertakes 
to  doflne  what  is  meant  l^  procedure.  He  says:  **8eetion  S.  The  tenn  procedure 
is  so  broad  in  its  signification  that  it  is  seldom  employed  incur  books  as  a  term  of  art,  I 
inglndflt  in  its  meaning  whatever  is  embraced  by  the  three  technical  terms.  Pleading, 
■videnoeand  Practice.**  And  in  defining  praottoe,  in  this  sense,he  says:  **The  word 
means  thoee  legal  rules  which  direct  the  cause  of  proceeding  to  bring  partiea  into  the 
court  and  the  course  of  the  court  after  they  are  brought  in;  '*  and  evidence,  he  says,  a 
part  of  procedure,  "slgnlJIes  these  rules  of  law  whereby  we  determine  what  testimony  is 
to  be  admitted  and  what  rejected  in  each  case,  and  what  is  the  weight  to  be  glTen  to  the 
testimony  admitted.** 

If  this  be  a  Just  idea  of  iriiat  is  intended  by  the  word  procedure  as  applied  to  a  crimlaal 
ease,  it  is  obvious  that  a  law  which  is  one  of  procedure  may  be  obnoxioas  as  an  ex  peit 
ftuto law,  both  by  the-deoislon  in  Otolder  v.  BuiU  SDallas,  aBtt,  and  in  (hunmkig$  v.  Jfis- 
souri,  4  Wall.  SH,  for  in  the  former  caae  this  court  held  that  **  any  law  which  alten  the 
legal  rules  of  evidence,  and  receives  lessor  different  testimony  thsa .  the  law  requires  at 
the  time  of  the  commission  of  the  offense  in  order  to  convict  the  offender,"  Is  anexpeit 
^taetolaw;  and  in  the  latter,  one  of  the  reasons  why  the  law  was  held  to  be  ex  poet  faeUk 
was  that  it  changed  the  rule  of  evidence  under  which  the  par^  was  punished. 

But  It  cannot  be  sustained  without  destroying  the  value  of  the  oonstltutloaal  prevision, 
that  no  law,  however  it  may  invade  or  modify  the  rights  of  a  party  chaiiged  with  crime*  is 
an  9x  pottfaelo  law  within  the  constitutional  provision,  if  it  comes  within  either  of  these 
oooBprehensIre  branches  of  the  law  designated  as  Pleading,  Practice  and  Bvidence. 

Can  the  law  with  regard  to  bail,  to  indictments,  to  grand  Juries,  to  the  trisl  Jniy,  allha 
Mianged  by  State  legislation  after  the  offense  committed,  to  the  disadvantage  of  the 
^soner,  and  not  held  to  be  er  poet/oelo  beoanse  it  relates  to  procedure,  as  it  doesaooord* 
ing  to  Mr.  Bishopt 

And  can  any  substantial  right  which  the  law  gave  the  defendant  at  the  time  to  wfaldi  his 
guilt  relates,  be  taken  away  from  him  by  ex  pott  facto  legislation,  because  in  the  use  of  a 
modera  phrssrr.  it  is  called  a  law  of  procedure?    We  think  it  cannot. 

Some  light  may  be  thrown  upon  this  bnnch  of  the  argiunent  by  a  recurrence  to  a  few  of 
the  numerous  decisions  of  the  highest  courts  construing  the  associated  phrase  in  the  aaase 
sentence  of  the  Constitution  which  forbids  the  States  to  pass  any  law  impairisg  the  obli- 
gation of  contracts.  It  has  been  held  thai  this  prohibition  also  relates  exclusively  to  laws 
passed  after  the  contract  is  made,  and  iu  force  has  been  often  sought  to  be  evaded  by  the 
argument  that  laws  are  not  forbidden  which  affect  only  the  remedy,  if  thqr  do  not  change 
the  nature  of  the  contract,  or  act  directly  upon  it. 

The  analogy  between  this  argument  and  the  one  ooncerning  laws  of  procedure  In  relation 
to  the  contiguous  words  of  the Oonstitntion  is  obvious.  But  while  it  has  been  held  thata 
change  of  remedy  made  after  the  contract  m^  be  valid.  It  is  on^  so  when  there  is  sob- 
•tttntedan  adequate  and  sufficient  remedy  by  which  theoontract  maybe  enforaed,ar 
where  such  remedy  existed  and  remained  unaffected  by  the  new  law.  Tmumtmr.ammi^ 
96  U.S.  60;  J.fiton(T.Oreenhoio,  present  tenn. 
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On  this  point  It  hM  been  held  tlMt  laws  are  TOid  enacted  after  the  date  of  the  contraet: 

1.  Which  give  the  debtor  a  kmger  stay  of  exeoutkm  after  judgment.  BUUr  t.  Wimnma, 
4  LItteU  (Ky.),  35;  MeKinney  t.  OcmtoII,  5  Moor.  98. 

S.  Whloh  require  ona  lale  of  his  property  under  execution  an  appraisement,  and  a  bid  of 
two-thlrda  the  value  so  aaoertataied.  Brvnfon  ▼.  KinMie,  1  How.  ni •  MeOradten  v.  Bmih 
wood,  8  id.  0OB;  4  UtteU,  35;  SproU  ▼.  iMd,  8  6.  Greene,  48B. 

8.  Whidi  allow  a  period  of  redemption  after  such  sale.  Lapiiey  ▼.  Bnufuar,  4  Littell, 
88;  7  Monroe  (Ky.)  64;  Oarf/m  w,  Pteree,  1  Mich  380;  RoWn«m  v.  Home.  13  Wis.  841. 

4.  Which  ei:cmpt  from  sale  under  Judgment  for  the  debt  a  laiger  amount  of  the  debtor's 
property  than  was  exempt  when  the  debt  was  contracted.  JRtiocirdt  v.  Kearney^  06  TJ .  8. 
Mk,  and  the  cases  there  died;  Story^s  Commentary  on  the  Gonstltution,  i  1885. 

There  are  numerous  similar  decisions  showing  that  a  change  of  the  law  which  hindered 
or  delayed  the  creditor  in  the  collection  of  his  debt,  though  It  related  to  the  remedy  of 
mode  of  procedure  by  which  that  debt  was  to  be  ooDeoted,  impaired  the  obligation  of  the 
eontraot  within  the  meaning  of  the  Constitution. 

Why  are  not  the  rights  of  lifeand  liberty  as  sacred  as  the  right  of  contraott  Why  should 
not  the  contiguous  and  associated  words  In  the  Constitution,  relating  to  retroaetlTe  laws, 
ott  these  two  subjects,  be  governed  by  the  same  rule  of  constructionr  And  why  should  a 
law,  equally  Injurious  to  the  ri^ts  of  the  party  oonoemed,  be  void  in  one  case  and  not  In 
the  other,  under  the  same  drcumstanoes? 

But  It  is  said  that  at  the  time  the  prisoner  pleaded  guflty  of  the  second  degree  of  murder, 
and  at  the  time  he  procured  the  reversal  of  the  judgmentof  thecriminal  oouit  on  that  plea, 
the  new  Constitution  wasln  foroe,  and  he  was  bound  to  know  the  effect  of  the  change  In 
the  law  on  this  case. 

We  do  not  controvert  the  principle  that  he  was  bound  to  know  and  takenotieeof  the  law. 
But  as  regards  the  effect  of  the  plea  and  the  Judgment  on  it  the  Constitution  of  Missouri 
made  no  change. 

It  still  remained  the  law  of  Missouri,  as  it  is  the  law  of  every  State  in  the  Union,  that  so 
long  as  the  Judgment  rendered  on  that  plea  remained  In  force,  or  after  it  had  been  executed, 
the  defendant  was  liable  to  no  further  proseoution  for  any  charge  found  in  that  Indiet- 


8uch  was  the  law  when  the  crime  was  committed,  such  was  the  law  when  he  pleaded 
guilty,  such  is  the  law  now  In  Missouri  and  everywhere  else.  So  that  In  pleading  guilty 
mder  an  agreement  for  ten  years*  imprisonment,  both  he  and  the  proeecuting  attorney 
and  the  court  all  knew  that  the  result  would  be  an  acquittal  of  all  other  charges  but  that 
of  murder  in  the  second  degree. 

Did  he  waive  or  annul  this  acquittal  by  prosecuting  his  writ  of  error?  Certainly  not  by 
that  act,  for  if  the  Judgment  of  the  lower  court  sentencing  him  to  twenty-flve  years*  im- 
prlsomnent  had  been  afllrmed,  no  one  will  assert  that  he  could  stUl  have  been  tried  for 
murder  In  the  llist  degree.  Nor  was  there  any  thing  else  done  by  him  to  wave  this  acquit- 
tal. He  refused  to  withdraw  his  plea  of  guilty.  It  was  striken  out  by  order  of  the  court 
against  his  protest.  He  refused  then  to  plead  not  guilty,  and  the  court  In  like  manner, 
against  his  protest,  ordered  a  general  plea  of  not  guUty  to  be  filed.  He  refused  to  go  to 
trial  on  that  plea,  and  the  court  f  oroed  him  to  trial. 

The  case  rests  then  upon  the  proposition,  that  having  an  erroneous  sentence  rendered 
^f^hnat  iiim  on  the  plea  accepted  by  the  court,  he  could  only  take  the  steps  which  the  law 
allowed  him  to  reverse  that  sentence,  at  the  hasard  of  subjecting  himself  to  the  punislw 
meat  of  death  for  another  and  a  different  offense  of  which  he  stood  acquitted  by  the  Judg- 
ment of  that  court. 

That  he  prosecuted  his  legal  ri^t  to  a  review  of  that  sentenoe  with  a  halter  around  his 
neck,  when  If  he  succeeded  in  reversing  it.  the  same  court  oould  tighten  it  to  a  strangu- 
lation, and  If  he  failed.  It  did  him  no  good.  And  this  Is  precisely  what  has  occurred.  His 
reward  for  proving  the  sentence  of  the  court  of  twenty<^ve  years*  Imprisonment  (not  its 
judgment  on  his  guilt)  to  be  erroneous,  is  that  he  Is  now  to  be  hanged  instead  of  imprisoned 
in  the  penitentiary.  No  such  result  oould  follow  a  writ  of  error  before,  and  as  to  this 
effect  the  new  Constitution  Is  clearly  ex  pott  f  ado.  The  whole  error,  which  results  in  snsli 
a  remarkable  oonduaion,  arises  Lrum  holding  the  provision  of  the  new  Constitution  appiki 
osUe  to  this  case,  when  the  law  Is  er  poBtfaeto  and  inapplicable  to  it. 
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IfKringorhtocoaiiMlwweboimdtokDOWtlielftw  whoi  tkey  praeeealed  tlM  wrtL  ot 
emtr,  thmy  were  booad  to  know  it  ee  we  hsfe  expounded  tt.  If  thqr  kaew  ttiat  bj  Ite 
words  of  the  new  OoMtttutlan  moli  a  jadgmeiit  of  eoiaittal  aa  he  had  when  he 
UDdertook  to  re?ene  It,  would  be  no  longer  an  acquittal  after  tt  waa  reneteed,  thej  alao 
knew  that  being  aa  to  hie  eaaa  an  as  tMMt/EMto  law,  tt  oould  hafe  no  each  effect  on  that 


We  are  of  oidnfam  that  any  law  peeeed  after  the  fommlarion  of  an  offenae,  whidi  In  the 
language  of  W.4aHiMvoir,  in  IZntted  fitatee  ▼.  BoO,  **  in  relation  to  that  offenae,  or  He  oon- 
^oencea,  altere  the  eitnatlon  of  a  party  to  hia  dieedvantage,"  is  an  eg  poei/ofltolaw,  andla 
the  language  of  Denio,  in  Airtiin0T.  Psofile,  **  No  one  can  be  criminally  punished  In  thh 
countrj,  except  acooiding  to  a  law  presctflMd  for  Us  govemment  l^  the  aoierelga 
anthoril^  before  the  imputed  cffeaae  waaconunltted,aBdwhkh  existed  aa  a  law  at  the 
time." 

Teetedbr  these  ertterfcK  the  prorisloB  of  the  Ctanatltntion  of  Missouri  whfcsh  denies  to 
plaintiff  in  error  the  beneOtiriiloh  the  previoua  law  gafe  him  of  acquittal  of  thedhargeof 
murder  In  the  lint  degree,  on  cooTtctkin  of  murder  in  the  aeoond  degree,  ie  aa  to  Us 
caae  an  expottfanto  law  within  the  meaning  of  the  Oonstltntlon  of  the  Untted  Btatc%  and 
fbrtheerrorof  theBnpremeOoartof  msBonrtin  holding  otherwiea,  Ita  Judgment  is  ra> 
lerwd,  and  the  case  toremandedto  tt,with  directlon^to  referee  the  Judgment  of  the 
Criminal  CkMirt  of  8t  Louis,  and  for  siioh  farther  proeeedlasi  aa  are  not 


WABm,  O.  Jn  and  ICaifnBV*^  BtoaauR,  and  Gffsy«  JJ.« 
8ee JfMiffV  ▼•  Stolid  M  Vroom,  m ;  s.  o. ,  9  Am.  Bsp.  Mb 
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Imb  t.  Fsamstib. 

UM17  it  a  d«luiM  peiMnal  to  tho  deblor. 
fpHB  opmicm  states  the  case. 

Bamud  W.  Prie$  and  John  W.  Harris,  for  appellants. 

A.  O.  Snyder,  and  Alexander  F,  Matthewe,  for  appellees. 

JoHKSOKy  President.  This  is  a  suit  in  equity  brought  in  the 
Circuit  Court  of  Oreenbrier  county  in  March,  1878,  to  subject  the^ 
lands  of  the  defendant,  John  A.  Feamster,  to  the  payment  of  the 
liens  thereon.  The  plaintifF  and  a  number  of  the  defendants  were 
judgment-creditors,  while  the  debts  of  a  number  of  the  defendants 
were  secured  by  deeds  of  trust,  of  which  Feamster,  as  appears  by 
tiie  bill  and  exhibits,  had  executed  two ;  one  on  the  27th  day  o( 
September,  1877,  to  A.  F.  Matthews,  trustee,  to  secure  Wm.  B. 
Snyder  the  payment  of  a  bond  executed  by  said  Feamster  to  Snydev 
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for  $17,697.66,  and  to  indemnify  said  Snyder  as  the  indorser  on 
Feamster's  note  payable  at  the  bank  of  Lewisburg,  for  $7,792.30. 
This  deed  was  admitted  to  record  on  the  day  of  its  date.  The  other 
deed  conyeying  the  same  property  was  executed  by  said  Feamster 
on  the  27th  day  of  November,  1877,  to  Preston  and  Spotts,  trustees, 
to  secure  James  Withrow,  as  indorser  on  notes  of  said  Feamster  to 
a  large  amount ;  also  to  secure  other  debts  therein  named,  and  on 
the  day  of  its  date  it  was  admitted  to  record. 

The  cause  was  referred  to  a  commissioner,  and  the  amount  of  the 
liens  and  their  priorities  fijced.  After  the  lands  had  been  sold  under 
a  decree  of  the  court,  and  report  of  sale  unezcepted  to  had  been 
confirmed,  the  defendant  James  Withrow,  who  had  not  before 
answered,  filed  his  answer  and  cross  bill,  the  main  object  of  which 
was  to  attack  the  debt  from  Feamster  to  W.  B.  Snyder  as  usurious^ 
and  to  have  it  purged  of  its  usury ;  and  prays  that  the  decree  ren- 
dered in  the  cause  at  the  May  term,  1878,  may  be  reheard  and  re- 
viewed,  and  the  debt  therein  decreed  to  Snyder  be  purged  of  its 
usury,  etc.  William  R  Snyder,  by  counsel,  appeared  to  this  bill 
and  insisted,  that  James  Withrow  could  not  attack  the  debt  from 
Feamster  to  Snyder,  on  the  ground  of  usury ;  that  the  plea  of 
usury  was  personal  to  the  debtor,  and  could  not  be  pleaded  by  a 
stranger ;  that  the  most  he  received  by  the  deed  of  trust  to  secure 
him  was  the  equity  of  redemption,  and  he  could  not  therefore 
plead  usury  to  the  said  debt. 

D.  J.  Ford  &  Son,  judgment-creditors  of  said  John  A.  Feamster, 
also  filed  their  petition,  setting  up  that  there  was  usury  in  the  said 
debt  from  Feamster  to  Snyder,  and  praying  that  it  be  purged  of 
said  usury.  The  court  decided,  that  the  said  petitioners  and 
the  said  plaintiff  in  the  cross  bill  could  not  plead  usury  to  the  said 
debt  of  Feamster  to  Snyder,  and  dismissed  both  the  petition  and 
cross  bill.  By  a  deposition  it  appeared,  that  John  A.  Feamster  had 
paid  Snyder  $100,  for  which  he  had  no  credit ;  but  as  the  record 
shows,  on  the  21st  day  of  July,  1880,  W.  R.  Snyder,  in  the  clerk's 
office  of  the  Circuit  Court  of  Greenbrier  county,  released  the 
amount  of  the  said  $100,  and  interest,  from  the  amount  that  had 
been  decreed  to  him  against  the  said  Feamster. 

From  the  said  decree,  dismissing  tlie  said  bill  and  petition,  the 
said  Withrow  and  said  Ford  &  Son  appealed,  and  assigned  for  error 
^that  the  court  ought  to  have  given  a  decree  for  the  $100  Snyder 
owed  Feamster,  and  second,  that  the  court  ought  to  have  purged 
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the  debt  from  Feamster  to  Snyder  of  its  nanry; "  and  charged  that 
ihiB  Tusniy  was  clearly  proven  by  the  depositions  taken  in  the  cause. 
The  release  having  been  given  of  the  tlOO,  before  the  appeal  was 
allowed,  takes  that  question  from  our  consideration.  It  is  argued, 
that  it  does  not  do  so,  as  the  release  was  not  in  favor  of  any  one,  but 
was  general.  It  certainly  had  the  efFect  of  placing  tlOO  just  where 
it  ought  to  go.  Snyder  had  the  first  lien.  On  that  lien  $100  had 
been  paid  by  Feamster,  the  debtor,  and  ought  to  have  been  credited. 
By  the  release  he  does  credit  it ;  his  debt,  which  must  be  paid  out 
of  the  proceeds  of  the  land  is  tlOO  less,  and  the  next  creditor  has 
his  increased  by  tlOO.  It  is  insisted,  that  this  court  by  the  decis- 
ions of  FBamHerT.  Withrow,  9  W.  Va.  296,  and  WoodyardT. 
Polshjf,  14  id.  211,  have  decided  principles,  which  would  prevent  a 
subsequent  lienor  from  attacking  the  first  lien  on  the  ground  of 
usury.  We  think  no  such  principle  was  decided  in  either  case, 
There  are  many  reasons,  not  personal  to  the  debtor,  for  which 
creditors  might  contest  the  claims  of  each  other.  In  Woodyard  v. 
Polsley,  supra,  we  held  that  after  a  man  was  dead,  and  his  estate 
was  being  distributed  among  his  creditors  in  a  court  of  equity,  a 
creditor  might  rely  on  the  statute  of  limitations  to  defeat  the  claim 
of  another  creditor.  But  this  was  put  upon  the  principle,  that  it 
was  then  impossible  for  the  debtor  to  plead  the  statute  of  limitations; 
his  voice  was  hushed ;  the  law  made  it  the  duty  of  his  personal 
representative  to  plead  the  statute  of  limitations,  and  if  the  personal 
lepresentative  did  not  do  it,  the  creditors  might  do  so  as  against 
each  other. 

With  a  living  man  it  is  altogether  difFerent.  The  law  does  not 
compel  him  to  plead  the  statute  of  limitations  ;  it  is  a  personal 
privilege  that  he  can  avail  himself  of  or  not,  as  he  pleases.  It 
might  be  greatly  to  his  injury  in  his  future  business  transactions 
to  plead  it,  and  therefore  he  might  not  choose  to  do  so,  and  it 
would  be  hard  on  him,  while  living  with  business  hopes  and  pros- 
pects in  view,  to  permit  another  to  force  him  into  such  an  unenvi- 
able position.     The  same  might  be  said  as  to  the  plea  of  usury. 

Let  us  see  what  the  authorities  have  said  about  the  character  of 
the  plea  of  usury ;  whether  it  is  personal  to  the  debtor,  or  whether 
another,  who  may  be  benefitted  by  it,  may  plead  it  without  the 
debtor's  consent. 

'  In  Lyon  v.  WeUh,  20  Iowa,  578,  it  was  held,  that  in  an  action  to 
foreclose  a  mortgage  upon  the  homestead,  executed  by  the  husband 
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and  wife  to  secure  a  note  executed  by  the  husband  alone,  the  wife, 
may  set  up  a  plea  of  usuiy  against  the  note.  Judge  Wbight,  who 
delivered  the  opinion  of  the  oourt»  says :  ''  The  question  is, 
whether  the  wife,  who  joined  in  the  mortgage,  but  did  not  sign 
the  note,  can  be  permitted  to  plead  usury.  The  mortgage  was  in 
part  upon  the  homestead  of  the  defendants,  and  without  determin- 
ing whether  it  was  also  upon  other  lands,  she  could  be  heard  to 
make  this  defense ;  we  unite  in  the  opinion  that  her  interest  m  the 
homestead  clearly  gires  her  the  righf  In  C6U  y.  Bansemer,  26 
Ind.  94,  it  was  held,  that  a  junior  incumbrancer,  where  the  debtor 
is  insolvent,  may  set  up  the  defense  of  usury  to  a  prior  incum- 
brance, without  the  consent  of  the  debtor,  for  the  purpose  of  pro- 
tecting the  fund,  out  of  which  the  liens  are  to  be  satisfied.  In  his 
opinion  Fbazbb,  J.,  admits  the  former  decisions  in  Indiana  were 
the  other  way;  he  says,  **  In  this  State  at  one  time  the  older  doc- 
trine seemed  to  be  settled  as  our  law,  and  if  it  had  not  subsequently 
been  thrown  in  doubt,  we  should  now,  probably,  without  re-exami- 
nation, feel  bound  to  adhere  to  it  as  a  rule  of  property,  upon  the 
faith  of  which  the  public  have  based  their  business  transaction." 
See  also  McAlider  y.  Jwman^  32  Miss.  142. 

In  Mutual  Life  In$.  Co.  of  Now  Fork  t.  Bowon,  47  Barb.  618, 
it  was  held,  that  ^in  a  prooeeding  for  the  distribution  of  surplus 
money  arising  from  the  sale  of  mortgaged  premises  under  a  decree 
for  the  foreclosure  of  the  first  mortgage,  the  holders  of  a  fourth 
mortgage  may  set  up  before  the  referee  usury  in  a  third  mortgage.". 
None  but  New  York  authorities  are  cited  in  the  case. 

In  the  case  of  Morckant^  Ex.  Nat.  Bank  y.  Oom.  Warohauu  Co., 
49  N.  T.  642,  Folgbb,  J.,  refers  to  a  review  of  the  New  York 
authorities  on  this  subject  by  JoKSS,  J.,  whose  conclusions  are  si 
follows:  '^  First— All  privies  to  the  borrower,  whether  in  blood, 
representative  or  estate,  may  both  in  law  and  equity,  by  the  appro- 
priate legal  and  equitable  remedies  and  defenses,  attack  or  defend 
against  a  contract  or  security  given  by  the  borrower  which  is  tainted 
with  usury,  on  the  ground  of  such  usury,  where  such  contract  or 
security  affects  the  estate  derived  by  them  from  the  borrower. 
Second — That  a  grantee  or  assignee  of  a  borrower,  who  does  not 
take  his  grant  or  assignment  subject  to  a  lien  on  the  property, 
granted  or  assigned,  created  by  the  borrower,  which  is  tainted  with 
usury,  is  privy  in  estate  with  the  borrower,  as  to  the  entire  inter-: 
eats  in  the  property,  described  in  the  assignment  or  grant,  as  de- 
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Tiding  from  such  borrower  such  entire  interests,  and  as  such  privy 
may  attack  or  defend  against  sach  lien,  under  the  first  mle^ 
Third — But  if  a  grantee,  or  assignee  takes  his  assignment  or  grant 
from  the  borrower,  subject  to  a  lien  on  the  property  tainted  with 
usury,  then  as  to  so  much  of  the  property  which  is  necessary  to  sat- 
isfy such  lien,  he  is  not  in  privity  in  estate  with  the  borrower,  for 
so  much  of  the  property  as  is  not  assigned  or  granted  to  him,  and 
therefore  he  does  not  as  to  such  lien  come  within  the  first  rule. 
Fourth — ^A  borrower  may  himself  pay  a  usurious  debt ;  and  if  he 
does,  neither  himself  nor  any  other  person  can  attack  such  pay- 
ment on  the  ground  of  the  usurious  character.  He  may  also 
therefore  appropriate  property  for  its  payment,  and  make  such 
appropriation,  by  assigning  the  property  in  trust  for  the  payment 
of  the  usurious  debt ;  and  if  he  does,  neither  the  assignee  nor  any 
any  other  person  can  (unless  he  attack  the  assignment  for  fraud) 
clfdm  that  property  so  appropriated  shall  not  be  applied  to  the  pay- 
ment of  the  usurious  debt.  The  halte  fact  that  such  an  assignment 
prescribes  for  the  payment  of  a  usurious  debt  will  not  of  itself 
alone  render  the  assignment  usurious  and  Toid.  Fifth — That  one 
who  does  not  claim  through  and  under  the  borrower  does  not  stand 
in  privity  with  the  borrower,  and  does  not  come  within  the  first 
ruW 

In  Laid  v.  Wiggin,  35  N.  H.  421,  it  was  held,  that  *'  the  defense 
of  usury  is  personal ;  and  as  against  a  subsequent  purchaser,  only 
the  amount  of  the  illegal  interest  is  to  be  deducted  from  the 
amount  due  upon  a  mortgage/' 

In  Crenshaw  AdmW  v,  Clarky  5  Leigh,  68,  Oabr,  J.,  said:  ''If 
the  injured  party  chooses  to  waive  the  matter  (the  usury)  what 
right  has  a  subsequent  voluntary  purchaser  with  full  notice  of  the 
lien  to  take  advantage  of  it?  "  Judge  Tucebb,  page  70,  said:  ''  If 
the  party  who  is  the  victim  of  the  fraud  or  usury  waives  his 
remedy  and  relieves  his  adyersary,  it  does  not  belong  to  a  subse- 
quent purchaser  under  him  to  recall  and  resume  the  remedy  for 
him."  In  this  case,  the  junior  purchaser  was  not  the  purchaser  of 
the  equity  of  redemption,  but  of  the  mortgaged  premises  gen- 
•erally. 

In  SpmgUr  v.  Snapp,  6  Leigh,  478,  the  court  citing  and  approT- 

ing  DtWdf  V.  Johnson^  10  Wheat.  367,  held,  that  ''the  plea  of 

usury  is  a  defense  personal  to  the  debtor,  and  so  the  purchaser  of 

land   subject  to  a  previous  lien,  cannot    object   that    the   lien 
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18  UBorioiu,  but  is  bound  to  diaduurge  the  lien  as  a  part  of  the 
price  of  the  land.'' 

The  great  weight  of  authority  oonclusiTely  shows,  that  the  policy 
of  the  legishiture  in  adopting  statutes  of  usury  was  the  protection 
of  borrowers  against  the  oppressive  exactions  of  lenders ;  and  it 
does  not  tend  to  the  promotion  of  that  policy,  that  other  persons 
than  the  victims  of  the  usury,  or  persons  standing  in  legal  privity 
with  them,  should  have  the  benefit  of  such  statutes ;  and  therefore 
it  has  been  the  general  current  of  decisions,  that  the  plea  of  usury 
is  a  defense  personal  to  the  borrower,  and  a  stranger  cannot  avail 
himself  of  it  Bensley  v.  Homier,  42  Wis.  631;  Ready  v.  Huelmer, 
46  id.  692;  8.  c,  32  Aul  Bep.  749;  Doltnan  v.  Cooky  14  N.  J.  Eq. 
56;  Ohio  and  Mtssisippi  B.  Co.  v.  Eaeeon,  37  N.  T.  218;  BuUard 
V.  Raynor,  30  id.  197;  Mechanics'  Bank  v.  Edwards,  1  Barb.  271; 
Farmers  and  Mechanic^  Bank  v.  Kimmel,  1  Mich.  84;  Campbell  v. 
Johnson,  4  Dana,  178;  Oreen  v.  Kemp,  13  Mass.  515;  7  Am.  Dec 
169;  Huston  v.  Slringham,  21  Iowa,  36;  Wright  v.  Bundy,  11  Ind. 
398;  Stevens  v.  JAitV,  8  id.  352;  Reading  v.  Weston,  7  Conn.  319; 
18  Am.  Dec.  89;  Fenno  v.  Sayre,  3  Ala.  (N.  S.)  458;  Loomis  v. 
Eaton,  82  Conn.  550. 

From  these  authorities  it  is  clear,  that  the  plea  of  usury  is  a  de- 
fense personal  to  the  debtor,  and  therefore  in  his  life-time  his 
creditor  cannot  plead  it,  to  defeat  the  claim  of  another  creditor, 
either  in  whole  or  in  part.  And  where  a  creditor  is  secured  by  a 
second  deed  of  trust  on  the  same  property,  he  has  but  the  equity  of 
redemption,  and  cannot  plead  usury  against  a  creditor  secured 
under  the  first  trust  deed.     See  Tate  v.  Liggatt,  2  Leigh,  84. 

As  the  foregoing  authorities  afFord  ample  reason  for  dismissing 
the  cross  bill  of  Withrow,  and  the  petition  of  Ford  &  Son,  we  have 
thought  it  unnecessary  to  inquire  whether  if  the  defense  was  proper 
for  them  to  make,  it  was  made  in  time.  For  the  foregoing  reasons, 
the  decree  of  the  Circuit  Court  of  Oreenbier  county,  dismissing 
said  cross-bill  and  petition,  is  aflbmed  with  costs  and  $30  dam- 
ages. 

Decree  affirmed. 

The  other  judges  concurred. 
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en  W.  Ya.  Ulw) 
JuHtdietitm  — judgmmU  €f  anatk&r  8UUe, 

Ho  iiotloii  lies  in  West  Virginia  upon  a  Jndgment  obtained  in  New  Toik 
against  a  foreign  corporation  withoot  appearance.* 

ACTION  on  judgment.     The  opinion  0tate8  the  OMe.  The  plaint- 
iff had  jndgment  below. 

Arthur  I.  Barmnany  for  appellant. 
Oole  S  OoUy  for  appeUee. 

JoHKSOiry  President  In  Aprils  1876,  the  plaintiff  filed  his 
bill  in  the  Circuit  Court  of  Wood  county,  in  which  he  alleged  the 
reooTery  of  a  judgment  on  the  7th  day  of  June,  1875*  in  the  Su* 
pieme  Court  of  New  York  against  the  defendants,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  Michi- 
gan ;  and  also  against  James  H.  Garrington  and  Henry  Carrington, 
partners  under  the  firm  name  of  J.  H.  Carrington  ft  Co.,  for  the 
sum  of  $1,549.70.  The  bill  exhibits  the  said  judgment  and  alleges^ 
that  it  has  not  been  satisfied  in  whole  or  in  j»rt ;  that  the  defend- 
ant company  has  property  in  said  county  of  Wood,  also  in  Ritchie 
county ;  that  scTcral  parties  named  in  the  bill  have  property  in 
their  possession  belonging  to  said  company ;  that  the  West  Virginia 
Transportation  Company  is  indebted  to  said  company,  and  said 
parties  had  been  summoned  as  garnishees  ;  that  plaintiff  is  a  lessee 
of  said  company,  and  has  caused  himself  to  be  summoned  as  gar- 
nishee, and  had  caused  an  attachment  to  be  levied  on  the  oil  in  his 
possession  ;  that  an  order  of  attachment  had  issued  in  the  case, 
and  a  considerable  amount  of  property  in  the  hands  of  different 
parties  had  been  levied  on  thereunder. 

The  bill  charges,  that  the  defendant  company  is  insolvent,  and 
has  no  property  to  pay  said  judgment  other  than  that  levied  on 
under  the  attachment  in  the  cause.  It  makes  all  the  parties  hav- 
ing property  in  these  processes,  which  was  attached  in  the  cause 

•See  JVoMoiMilBaiilc  ofSLJalkmimnt  ▼•  PBOtedy,  pott 
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and  those  summoned  as  garnishees  defendants,  and  prays  a  decree 
against  the  defendant  company  and  Jas.  H.  Garrington  ft  Co.,  for 
the  amount  of  the  judgment  and  costs,  and  that  the  attached  prop- 
erty be  sold  to  pay  the  same,  etc. 

The  defendant  company  demurred  to  the  bill  and  also  answered, 
in  which  answer  it  denied  the  validity  of  such  record  and  judg- 
n^ent  exhibited  with  the  bill,  because  as  it  claims,  under  the  law| 
of  New  York  the  said  New  York  court  had  not  jurisdiction  to 
render  such  personal  judgment  as  was  rendered.  First,  because 
the  said  defendant  company  was  a  corporation  foreign  to  New 
York  and  to  the  jurisdiction  of  said  court,  and  the  service  of  the 
summons  and  complaint  in  said  cause  purports  to  have  been  on 
said  company,  on  the  2d  day  of  April,  1874,  by  delivering  a  copy 
thereof  to  Jas.  H.  Garrington  as  the  managing  agent  of  said  com- 
pany ;  but  it  is  not  stated  at  what  place  the  service  took  place,  or 
whether  or  not  it  was  within  the  said  city,  county  or  State  of  New 
York.  It  denies,  that  according  to  the  laws  of  New  York  it  was 
served  with  process  in  the  said  cause  in  New  York  in  which  said 
judgment  was  rendered ;  and  that  James  H.  Garrington,  to  whom 
it  appears  by  said  pretended  record,  and  afiSdavit  of  Wilson  Hogg, 
that  copies  of  the  summons  and  complaint  in  said  suit  were  deliv- 
ered on  the  2d  day  of  April,  1874,  was  not  at  that  time  an  officer 
of  defendant,  or  its  managing  agent,  nor  was  he  at  that  time  the 
agent  at  all  of  defendant,  nor  did  he  at  that  time  sustain  any  rela- 
tion to  defendant,  which  authorized  service  on  defendant  by  deliv- 
ering copies  of  summons  and  copies  of  petition  to  said  Garrington, 
etc 

To  the  answer  the  plaintiff  replied  generally.  Proof  was  taken 
as  to  the  agency  of  Garrington,  the  service  of  process  on  the  agent, 
etc.;  and  on  the  13th  day  of  April,  1877,  the  court  rendered  a  decree, 
holding  said  personal  judgment  rendered  in  New  York  valid,  and 
decreed  the  payment  thereof,  etc.  From  this  decree  an  appeal  with 
supersedeas  was  granted. 

The  question  here  to  be  decided  is,  was  the  New  York  court 
authorized  to  render  a  personal  judgment  against  the  West  Virginia 
Oil  and  Oil  Land  Gompany.  It  must  be  remembered,  that  the 
said  company  is  a  foreign  corporation,  confessedly  so  in  the  record, 
and  there  is  no  pretense,  that  by  the  laws  of  New  York,  it  was 
quo  ad  any  business  it  did  in  that  State,  regarded  and  held  to  be  a' 
domestic  corporation. 
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In  deciding  what  effect  the  judgment  rendered  in  New  York  is 
to  haye  in  oar  State,  it  must  be  regarded  as  well  settled^  that  the 
judgment  of  a  State  court  is  to  haye  the  same  faith  and  credit  in 
each  and  eyery  State  in  the  TJnion,  as  it  had  in  the  State  where  it 
was  rendered.  Mitts  v.  Duryee,  7  Cr.  481 ;  Christmas  y.  Russett, 
5  Wall.  291 ;  Mdxwett  y.  Stewart,  22  id.  77. 

When  a  judgment  rendered  in  another  State,  is  sought  to  be  en- 
forced in  our  State,  our  courts  may  inquire  into  the  jurisdiction  of. 
the  court  which  rendered  it,  and  if  it  appear  that  the  court  which 
rendered  the  judgment  had  not  jurisdiction,  it  is  yoid ;  but  if  it 
had  jurisdiction  then  it  is  yalid  and  binding  in  our  State.  Thompson 
y.  Whitman,  18  Wall.  457,  and  cases  cited. 

If  the  court  be  one  of  general  jurisdiction  the  presumption  is, 
that  it  had  jurisdiction  of  the  particular  case,  and  to  render  the 
judgment  yoid,  this  presumption  must  be  oyercome  by  proof. 
Orignon^s  Lessee  y.  Astor,  2  How.  319 ;  Knowlcs  v.  Gas-Light  Co.j 
19  WalL  58. 

If  we  concede,  that  the  cause  of  action  upon  which  the  judgment 
was  rendered  arose  in  the  State  of  New  York,  and  the  defendant 
had  property  there,  and  under  the  forms  of  tho  laws  of  New  York 
process  was  seryed  upon  a  properly  constituted  agent  of  the  foreign 
corporation,  still  the  question  recurs,  could  the  court  legally  render 
a  personal  judgment  against  the  foreign  corporation,  when  it  had 
not  appeared  generally  to  the  action.  We  may  concede,  that  the 
court  did  haye  jurisdiction  to  subject  the  defendants'  property  by 
attachment  to  the  payment  of  ifcs  debt  in  New  York,  but  could  it 
go  further  and  without  the  appearance  of  the  corporation  to  the 
action  render  a  personal  judgment  against  it  ? 

After  the  judgment  had  been  recoyered  in  the  action  mentioned 
in  the  record  of  the  New  York  court,  the  defendant  by  counsel 
did  appear,  and  moyed  to  yacate  the  judgment  on  the  ground,  that 
the  court  had  not  jurisdiction  to  render  it.  And  by  the  decision  of 
Judge  Lawrence^  filed  here,  it  appears,  that  he  refused  to  yacate 
the  judgment,  because  as  he  held,  the  cause  of  action  arose  in  New 
York,  and  therefore  the  court  had  jurisdiction. 

The  statutes  under  whicA  the  proceedings  were  had  ure  sections 
427  and  134,  of  Voorhees'  New  York  Code.  Section  427  proyides, 
^  An  action  against  a  corporation  created  by  or  under  the  laws  of 
any  other  State,  goyemment  or  country,  maybe  brought  in  the 
Supreme  Court,  the  Supreme  Court  of  the  city  of  New  York,  or 
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the  Court  of  Common  Fleas  for  the  city  and  county  of  New  York, 
in  the  following  cases,  yiz.:  First,  By  a  resident  of  the  State  for 
any  cause  of  action.  Second,  By  a  plaintiff  not  a  resident  of  this 
State,  when  the  cause  of  action  shall  have  arisen,  or  the  subject  of 
the  action  shall  be  situated,  within  this  State/'  And  section  134 
proTides,  that  the  summons  shall  be  senred  by  deliyering  a  copy 
thereof  as  follows  :  ^  If  the  suit  be  against  a  coiporation,  to  the 
president,  or  other  head  of  the  corporation,  secretary,  cashier, 
treasurer,  a  director,  or  managing  agent  thereof ;  but  such  service 
can  be  made  in  respect  to  a  foreign  corporation,  only  where  it  has 
property  within  this  State,  or  the  cause  of  action  arose  therein,  or 
when  such  service  shall  be  made  within  this  State  personally  upon 
the  president,  treasurer,  or  secretary  thereof. 

This  language  is  very  broad,  but  we  must  give  it  just  such  effect, 
as  the  courts  of  New  York  haye  giyen  it,  and  none  other.  If  a  con- 
struction had  been  placed  upon  it  by  the  said  courts  we  would  adopt 
it,  though  it  was  directly  the  reyerse  of  a  construction  we  had  giyen 
to  similar  language,  in  our  own  Code.  Because  the  question  is, 
was  the  judgment  legally  rendered  in  New  York  ?  And  that 
legality  in  this  case  depends  upon  the  construction  the  New  York 
courts  haye  placed  upon  the  statutes  we  haye  cited. 

In  HurXbiri  y.  Hope  Mutual  Ins.  Co.,  4  How.  Fr.  275,  Sill,  J., 
said  :  ^I  find  that  a  notion  prevails  to  a  very  considerable  extent^ 
that  it  was  designed  by  the  amended  Code  to  authorize  courts  to 
pronounce  judgment  in  per/totiam  against  a  foreign  corporation, 
upon  proof  of  the  service  of  a  summons  in  the  manner  prescribed 
by  that  act.  A  glance  at  the  former  and  present  practice  wiU  show, 
that  it  is  not  very  extraordinary  that  such  an  impression  should 
exist.  At  common  law,  before  a  judgment  could  be  pronounced, 
the  defendant  must  be  in  court  either  upon  its  process  or  by  volun- 
tary submission  to  its  jurisdiction  ;  and  a  statement  that  a  defend- 
ant was  in. court  was  an  indispensable  requisite  in  the  record  of 
every  valid  judgment.  ♦  ♦  ♦  The  amendments  to  the  Code 
followed  which  provide,  that  actions  may  be  brought  in  the  Supreme 
Court  against  foreign  corporations  upon  contracts  made  in  this 
State  and  by  plaintiffs,  who  are  residents  of  this  State  (§427);  and 
that  suits  in  a  court  of  record  shall  be  commenced  by  the  service 
of  a  summons,"  etc.  The  judge  further  proceeds  to  say,  in  speak- 
ing of  the  effects  of  the  New  York  statutes  as  to  suits  against 
foreign  corporations  on  page  276,  that  the  summons  **  was  a  step 
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preliminary  to  a  proceeding  against  the  defendants'  property  in 
this  State  ;  a  step  ineffectual  for  any  purpose  unless  followed  by 
a  warrant  of  attachment  and  seizure  of  property.  The  summons 
is  not  in  such  a  case  a  judicial  process  ;  nor  is  its  issue  and  service 
in  fact  (what  it  is  with  doubtful  propriety  called  in  the  Code)  the 
commencement  of  an  action  against  a  foreign  corporation ;  but  for 
all  practical  purposes  is  simply  a  statutory  notice,  that  proceedings 
are  about  to  be  instituted  against  its  property." 

In  this  case  it  clearly  appeared  that  the  cause  of  action  arose  in 
New  York. 

In  Brewster  v.  Michigan  Central  R,  Co.y  5  How.  Pr.  187,  Wblles, 
J.,  said:  ^The  defendant  is  a  corporation  created  by  the  laws 
of  the  State  of  Michigan.  The  judgment  entered  is  a  general  one, 
in  the  nature  of  a  judgment  in  personam  against  the  defendant, 
and  the  execution  is  issued  against  the  property  of  the  defendant 
generally.  Under  it  the  sheriff  is  bound  to  take  any  property  of 
the  defendant,  real  or  personal,  which  he  can  find  in  his  bailiwick, 
sufficient  to  make  the  amount.  No  attachment  has  been  issued 
and  there  has  been  no  voluntary  appearance  of  the  defendant  in  the 
action.  *' 

In  Hurlbert  y.  Hope  Mut.  Ins.  Co^^  4  How.  Pr.  275,  Mr.  Justice 
Sill  has  shown  in  a  very  able  and  clear  opinion,  that  in  such  a 
case  the  courts  of  this  State  cannot  obtain  jurisdiction  of  the 
defendant,  so  as  to  render  a  personal  judgment.  The  extent  of 
process  of  the  court  over  a  foreign  corporation,  where  there  has 
not  been  a  voluntary  appearance  in  the  action,  is  to  subject  the 
property  and  effects  of  such  corporation  within  this  State  to  the 
payment  of  its  debts  by  a  judgment  in  rem  as  to  such  property 
and  effects  after  the  same  has  been  attached,  before  the  judgment 
is  rendered  according  to  the  direction  of  chapter  4  of  title  7  of  the 
Code.  The  service  of  summons  with  all  subsequent  proceedings 
on  the  part  of  plaintiff,  including  the  judgment  and  execution, 
must  be  set  aside.'' 

One  point  of  the  syllabus,  in  President^  etc.,  of  Bank  of  Com- 
tnercey.  Rutland  S  Washington  R.  Co.,  10  How.  Pr.  1,  is  '*It 
seems  a  judgment  against  a  foreign  corporation,  in  a  suit  properly 
brought  under  the  Code  is  of  the  same  validity  and  effect  as  a  judg- 
ment against  any  non-resident,  obtained  without  personal  service 
or  i^pearance."  In  Schwinger  v.  Hickok,  53  K  T.  280,  it  is  held, 
that  ^  the  authority  given  by  the  Code  (§  135)  to  proceed  by  pub- 
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lication  agamst  a  non-resident  when  he  has  property  in  the  State, 
or  the  suit  has  relation  to  property  therein  in  which  he  has,  or 
claims  an  interest,  is  to  be  interpreted  in  yiew  of  the  necessity 
which  called  for  its  enactment,  and  authorizes  only  a  judgment  in 
rrnn^  not  in  personam.** 

In  the  case  of  Bates  y.  New  Orleans,  Jackson  A  Oreai  Northern 
Railroad  Co.,  13  How.  Pr.  519,  after  quoting  the  provisions  of 
section  427,  Welles,  J.,  said,  **  Any  judgment  which  the  plaint^ 
may  or  might  obtain,  will  be  of  no  value  to  him  in  case  the  defend- 
ants should  not  appear  to  the  action  and  submit  to  the  jurisdiction 
of  the  court  unless,  he  has  attached,  or  shall  be  able  to  attach, 
property  of  the  defendants  in  this  State  before  judgment.  Such 
judgment  would  be  in  rem  and  not  as  we  think  in  personam.  The 
law  has  not  been  changed  in  regard  to  the  character  or  effect  of  a 
judgment  against  a  foreign  corporation,  since  the  decision  of  the 
case  o{  Hurlbert  v.  Hope  Mut.  Ins.  Co.,  4  How.  Pr.  275,  the  doc- 
trine of  which  we  approve.'' 

In  Whitehead  v.  Buffalo  d  Lake  Huron  IPy  Co.,  18  How.  Pr.  232, 
Obbbne,  p.  J.,  Mabvik,  Oboveb  and  Davis,  JJ.,  concurring,  said: 
*^  That  the  courts  of  this  State  have  no  common-law  jurisdiction 
over,  or  power  to  render  judgments  tn/ier^onaiii  against  foreign 
corporations  is  clear,  both  upon  principle  and  authority.  See  the 
cases  above  cited  and  BrewRter  v.  Michigan  Cent.  R.  Co.,  5  id.  183. 
The  proceeding  against  a  foreign  corporation,  though  termed  an 
'  action '  against  it,  is  merely  a  proceeding  in  rem,  or  a  quasi  pro- 
ceeding in  rem,  the  object  and  sole  effect  of  which  are  to  appro- 
priate its  property  within  the  jurisdiction  of  the  court,  to  the  pay- 
ment of  the  debts  of  the  corporation.''  In  Ogdensburg  dt  C.  R.  Co. 
V.  Vansant,  16  Abb.  Pr.  249,  it  is  held,  that  in  an  action  by  a 
resident  of  New  York,  against  a  foreign  corporation,  the  court 
cannot  acquire  jurisdiction  of  its  person  or  legally  render  a  per- 
sonal judgment  against  it,  unless  the  corporation  elects  voluntarily 
to  appear. 

It  seems  to  me  that  the  question  is  set  at  rest  in  McOormick  v. 
Penn.  Cent.  R.  Co.,  49  N.  Y.  303,  where  it  was  held,  that ''  where 
the  court  has  jurisdiction  of  the  subject-matter  of  the  action,  con- 
sent will  confer  jurisdiction  of  the  person,  and  in  case  of  a  foreign 
corporation,  such  consent  may  be  expressed  by  appearing  by  attor- 
ney and  answering  generally  in  the  action."  In  this  case  JonM  v. 
Norwich  and  N.  T.  Transportation  Co.  v.  Penn.  Central  R.  Oo^ 
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50  Barb.  193,  the  only  anthonty  in  New  York,  that  seems  to  be  at 
Tariance  with  the  general  current  of  authority  in  the  State  upon 
the  Bubjeety  is  criticised  and  limited.  Judge  Foloer,  in  deliyering 
the  opinion  of  the  court  in  MeCarmiek  v.  Penn.  Cant  R.  Co.y  supra, 
at  page  309,  after  using  the  language  we  haye  already  quoted  from 
the  syllabus,  said:  ''  Though  it  seems  to  have  been  thought  that  a 
foreign  corporation  could  not  at  compion  law  hare  been  sued  here 
it  was  at  the  same  time  suggested,  that  it  would  be  competent  for 
it  to  constitute  an  attorney  to  appear  and  plead  m  action.  In  r$ 
McQueen  y.  MiddUtown  Manuf.  Co,,  16  Johns.  5.  Since  that  time 
it  has  been  so  often  held,  that  a  yoluntary  appearance  confers  juris- 
diction of  the  person,  and  the  rule  seems  so  reasonable  in  itself, 
that  we  haye  no  hesitation  in  adopting  it." 

It  is  clear  then  by  the  construction  the  New  York  court  has 
giyen  of  its  own  statutes  in  regard  to  proceedings  against  foreign 
corporations,  that  in  no  case  can  a  judgment  be  rendered  in  per- 
mmam  in  that  State  against  a  foreign  coiporation,  unless  the  cor- 
poration yolnntarily  appeared  to  the  action.  Therefore  we  are 
oompeUed  to  hold,  that  the  personal  judgment  rendered  in  fayor 
of  Gilchrist  against  the  West  Virginia  Oil  and  Oil  Land  Company 
which  is  set  out  in  the  record  of  this  cause  was  illegally  rendered ; 
the  said  defendant  not  haying  appeared  to  the  action,  and  is  null 
and  yoid.  The  only  claim  set  up  against  the  said  defendant  m  this 
mit  is  the  said  judgment,  but  the  record  of  the  New  York  court 
shows,  that  it  was  recoyered  upon  a  certain  bill  of  exchange  drawn 
by  said  defendant  on  J.  H.  Oarrington  ft  Go.  We  are  not  pre- 
pared to  say,  that  under  the  circumstances  of  this  cause  the  bill 
ought  to  be  dismissed,  as  asked  by  the  counsel  for  appeUant,  but 
think  the  plaintiff  ought  to  haye  leaye  to  amend  his  bill. 

The  decree  of  the  Gircuit  Gourtof  Wood  county  rendered  in  this 
caose  on  the  13th  day  of  April,  1877,  is  reyersed  with  costs  to  the 
appellant,  to  be  paid  by  the  appellee  R  W.  Gilchrist ;  and  this 
cause  is  remanded  with  leaye  to  the  plaintiff  to  amend  his  bill 
within  a  reasonable  time,  if  he  elects  so  to  do,  and  in  default  thereof, 
the  Gircuit  Gourt  will  dismiss  the  same  with  costs,  and  to  be 
farther  proceeded  in  according  to  the  principles  herein  set  forth, 
and  farther  according  to  equity. 

Decree  reverifed;  cause  remanded. 
.   Hatmokd  and  Obbbk,  J  J.,  concurred. 
Vol.  XLV  —  71 
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EMniM — e9pi/ofh$6k0tUHm, 

Whan  ft  book  of  originAl  ontrlM^ifl  in  poasoMion  of  a  non-realdeai,  and  tha 
panon  who  made  tha  antrlaa  oannot  ba  producad  aa  a  witneaa,  tha  antriea 
may  be  shown  bj  a  proved  oopj. 

ASSUMPSIT.     The  opinion  atates  the  case.     The  plaintiff  had 
judgment  below. 

Walter  8.  Safuh,  for  plaintiff  in  error. 
John  A.  Huichinsan,  for  defendant  in  error. 

Obbbk,  J.  The  main  question  in  dispate  before  the  jury  on  the 
trial  of  this  case  was,  **  whether  or  not  the  two  tanks  of  one  thou- 
sand barrels  and  eight  hundred  barrels  respectiyely,  and  the  boiler 
at  the  Banner  well  were  included  in  the  property,  which  was  turned 
oyer  by  Oilman  and  Shakely  to  B.  G  Oompton,  as  the  agent  and 
manager  of  the  West  Virginia  Oil  and  Oil  Land  Oompany,  the 
defendant  Oilman  insisting  that  these  items  of  property  were  not 
in  point  of  fact  so  turned  oyer,  and  the  plaintiff  insisting  that 
they  wore.  To  proye  that  they  were  not,  the  defendant,  Oilman, 
offered  eyidence  tending  to  proye,  that  at  the  time  of  the  turning 
oyer  of  said  property  to  B.  O.  Compton,  as  agent  of  said  company, 
a  schedule  in  writing  of  the  property  was  made  out  and  signed  by 
Oilman  and  Shakely  and  deliyered  to  Oompton  as  such  agent,  and 
that  it  had  been  lost  and  the  defendant,  Oilman,  proved  the  con- 
tents of  this  paper,  stating  that  these  two  tanks  and  boiler  were  not 
in  this  schedule  of  the  property,  which  was  signed  by  Oilman  and 
Shakely. 

The  plaintiff  himself  then  testified,  that  Compton  was  and  for 
some  time  past  had  been  a  non-resident  of  the  State ;  that  he  had 
procured  a  statement  from  Oompton  of  the  invoice  of  the  property, 
which  was  so  turned  over  by  Oilman  and  Shi^ely  to  him  as  agent 
of  said  company,  which  invoice  was  produced  and  shown  to  the 
jury,  and  on  it  was  mentioned  these  two  tanks  and  this  boiler  of 
the  Banner  well ;  that  this  invoice  thus  produced  was  taken  from 


MABCH  TERM,  1888.  563 


ViiiAl  ▼.  Glbnan. 


*  book,  which  Gompton  had  in  his  possefldon  containing  the  inyen- 
tory  made  at  the  time  this  property  was  so  turned  over,  and  that 
the  witness  saw  this  inToice  on  said  book  and  knew  that  the  inyoioe 
produced  and  shown  to  the  jury  was  an  exact  copy  of  the  original 
list  of  said  property  as  kept  in  this  book. 

The  defendant,  Oihnan,  objected  then  to  the  reading  of  this  in- 
Toice  to  the  jury,  but  the  court  permitted  it  to  be  read,  and  the 
only  question  presented  by  the  record  for  our  decision  in 
this  case  is,  did  the  court  err  in  thus  permitting  this  inyoioe 
to  be  read. 

To  determine  this  question,  we  must  determine  the  character  of 
this  entry  in  this  book  made  by  Oompton  of  this  invoice.  Was  it 
an  original  entry  or  was  it  a  copy  of  the  inventory  of  this  property, 
which  had  been  signed  by  Oilman  and  Shakely  when  they  turned 
oyer  this  property  to  Gompton,  as  the  agent  of  said  company?  This, 
it  seems  to  me,  is  satisfactorily  answered  by  the  paper  itself,  which 
was  produced.  It  commences:  ^'Inyoice  of  Woods  &  Boyd's 
property  turned  oyer  to  West  Virginia  Oil  and  Oil  Land  Gompany, 
B.  O.  Gompton,  agent,  by  Oilman  &  Shakely."  Then  follows  a 
simple  list  of  the  property  not  signed  at  all.  This  paper  is  on  its 
face  not  a  copy  of  the  schedule  signed  by  Oilman  and  Shakely  and 
handed  oyer  by  them  to  B.  O.  Gompton,  and  it  does  not  profess  to 
be  a  copy  of  such  a  paper.  It  professes  to  be  an  original  inyoioe 
of  this  property  made  out,  it  is  proven,  in  the  handwriting  of  Gomp- 
ton, and  as  he  had  the  possession  and  control  of  this  property,  it 
must  be  regarded  as  haying  been  made  out  from  inspection  of  the 
property,  as  other  inyoices  are  .made  out ;  he  being  the  agent  and 
clerk  of  this  company  and  having  the  charge  and  control  of  this 
property,  it  was  obyiously  in  his  line  of  duty  as  such  agent  to  make 
out  in  a  book,  in  which  the  other  property  of  this  company  in  his 
charge  was  listed,  a  list  of  this  property  which  then  for  the  first 
time  came  under  his  charge  as  the  agent  of  the  company ;  and  it  is 
presumed  that  this  was  an  entry  in  this  book  in  the  regular  and 
proper  discharge  of  his  duty  as  such  agent.  It  was  not  only  not  a 
copy  of  the  paper,  which  Oilman  and  Shakely  had  signed,  but  it 
was  not  eyen  a  priyate  memorandum  of  B.  O.  Oilman ;  it  was  a 
regular  business  entry  made  by  him  as  agent  of  the  West  Virginia 
Oil  and  Oil  Land  Gompany,  in  the  regular  transaction  of  business 
at  the  time  the  transactions  occurred,  which  is  recorded  in  such 
entry.     Such  an  entry  stands  on  a  yery  different  footing  from  a 


564  WEST  VIBOINIA;    ' 


Vinal  Y.  Gilinau. 


priyate  memorandum  or  entry,  which  has  been  made  by  a  witness 
of  any  transaction.  Though  the  jMurty  who  made  such  private 
memorandum  or  entry  be  dead,  it  can  neyer  be  used  as  eyidence ; 
Mid  under  no  circumstances  is  such  private  memorandum  or  entry 
held  to  be  in  itself  evidence. 

But  when  the  witness  is  living,  it  may  be  examined  by  him  tore- 
fresh  his  memory  though  it  is  never  itself  evidence,  which  can  be 
submitted  to  the  jury  to  prove  the  facts  recorded  in  such  memoran- 
dum. When  it  is  permitted  to  be  examined  and  read  by  the  wit- 
ness, still  it  is  the  statement  of  the  witness  and  not  the  private 
memorandum  or  entry,  which  is  the  evidence.  See  Kensvigion  v. 
Inglis,  8  East,  274 ;  Harrison  y.Middleton,  ll.Oratt  544 ;  O'Neals 
V.  Watton,  1  Bichu  234 ;  Sasscer  v.  Farmers'  Bank,  4  Md.  418 ; 
Maungham  v.  Hvhbardf  8  Bam.  &  Ores.  14.  It  is  otherwise  when 
the  memorandum  or  entry  is  not  a  private  one,  but  is  one  made  in 
the  usual  course  of  business  by  a  clerk  or  agent  For  such  mem- 
orandum or  entry  is  held  to  be  admissible  as  evidence,  after  the 
the  death  of  such  clerk  or  agent,  on  proof  of  his  handwriting,  even 
though  the  entry  be  not  contrary  to  the  interest  of  the  party  who 
made  the  memorandum  or  entry. 

It  is  sufficient  that  the  entry  was  made  at  the  time  of  the  occur- 
rence in  the  usual  course  of  business,  to  make  it  evidence  on  proof 
of  the  handwriting  of  the  jMurty  who  made  it,  and  that  he  is  dead. 
See  Z>a0  v.  Turfard,  3  B.  &  Ad.  890 ;  Pries  v.  Earl  of  Ihrringion, 
1  Salk.  285,  and  notes  thereon  in  Smith  Lead.  Gas.,  side  page  390; 
Lewis  V.  Norton,  1  Wash.  76;  Wehh  v.  Barrett,  15  Mass.  380.  And 
when  the  party  is  living,  who  made  such  an  entry  in  the  regular 
course  of  business,  though  he  remembers  and  can  testify  nothing 
about  the  facts  recorded  in  the  entry,  but  simply  testifies  that  he 
made  the  entry  in  the  usual  course  of  business  at  the  time  of  the 
transaction,  such  entry  is  of  itself  primary  evidence  of  the  facts  re- 
corded, though  the  witness  be  living  and  testifies  in  court  if  he 
knows,  that  he  made  the  entry  in  the  regular  course  of  business. 
See  Spann  v.  BaUzsU,  1  Fla.  302-321 ;  Farmers  &  Mechanics'  Bank 
V.  Boras/,  1  Bawle  152;  Bank  of  Monroe  v.  Culver,  2  Hill  (N.  Y.), 
532. 

Upon  these  and  other  authorities  I  think  it  is  clear,  that  if  B.  O. 
Oompton  hadbeen  dead,  this  memorandum  book,  kept  by  him  as  the 
agent  and  manager  of  the  West  Viiginia  Oil  and  Oil  Land  Com- 
pany, could  have  been  produced,  and  on  the  proof  of  his  hand* 
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writing,  this  invoice  and  entry  could  have  been  read  as  evidence  to 
the  jury  to  prove  the  facts  recorded  in  this  entry. 

The  next  inquiry  is,  whether  the  fact  that  B.  G.  Oompton  was  a 
non-resident  of  this  State,  and  could  not  therefore  be  complied  by 
the  plaintiff  to  attend  at  the  trial  as  a  witness,  would  when  proven 
have  justified  the  introduction  of  the  invoice  and  entry  as  though  he 
were  dead.  It  has  in  many  cases  been  held  by  courts  or  inti- 
mated  by  dida  of  judges,  that  under  such  circumstances  the  book  so 
kept  and  the  entry  in  it  may  be  produced  in  court  and  submitted 
to  the  jury  as  evidence  of  the  facts  recorded  in  the  entry,  on  the 
proof  of  the  handwriting  of  the  book-keeper,  though  he  be  not  dead, 
if  he  resides  and  is  out  of  the  State.  Elms  v.  Clevis,  2  McGord  849; 
IVun  V.  Bogersy  1  Bay,  480;  Reynold  v  Manning,  15  Md.  523,  524; 
Atter  V.  Berghans,  8  Watts,  77;  Orotise  v.  Mittefy  10  Serg.  ft  Bawle, 
158 ;  Chaffee  v.  United  StaU^  18  WaU.  541 ;  Oumminge  v.  Fattuniy 
13  Vt.  434,  440 ;  Burton  v.  DriggSy  20  Wall.  134  ;  Bartholomew  v. 
Fanoell,  41  Conn.  107. 

It  has  been  held,  that  the  temporary  absence  from  the  State  of 
the  party  who  made  the  entry,  though  he  was  a  resident  of  the 
State,  would  justify  the  reading  of  the  entries  from  the  book  if  the 
handwriting  of  the  book-keeper  was  proven.  See  Hag  v.  Kratnery 
2  Watts  and  Serg.  138  ;  and  in  Holbrook  v.  Gag,  6  Oush.  215,  it 
was  held  that  such  entries  could  be  read  if  the  book-keeper  was 
insane.  See  also  Coffee  v.  United  Statee,  18  Wall.  541,  and  Union 
Banky,  Knapp,  3  Pick.  96;  15  Am.  Dea  181.  But  the^  are  decis- 
ions of  courts  or  obiter  dicta  of  judges  to  the  contrary,  and  which 
hold,  that  if  the  book-keeper  be  not  dead  but  only  absent  from  the 
State,  whether  as  a  non-resident  or  temporarily,  the  entries  in  a  book 
can  never  be  read  as  evidence  when  he  is  not  produced  as  a  witness 
at  the  trial  or  when  his  deposition  has  not  been  taken.  See  Cooper  v. 
Mareden,  Esp.  1 ;  Welsh  v.  Barret,  15  Mass.  380  (top  page  306) ; 
Merrill  v.  Ithaca,  ii  Oswego  Railroad  Co.,  16  Wend.  600  ;  30  Am. 
Dec.  130  ;  Brewster  v.  Doan,  2  Hill,  537 ;  Countg  of  Mahasha  v. 
IngaBs,  16  la.  95  ;  Monroe  v.  Andrew,  5  Port.  107. 

These  cases  proceed  upon  the  basis,  that  the  rule,  which  permits 
the  introduction  of  entries  as  evidence  in  any  c<'isc,  is  based  only  on 
the  necessity  of  permitting  it,  in  order  that  the  ends  of  justice  may 
not  be  defeated,  and  when  it  is  impossible  in  the  nature  of  the  case 
to  produce  better  proof,  as  when  the  person,  who  kept  the  book 
and  made  the  entries  in  the  regular  course  of  business,  is  dead  ; 
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but  that  when  he  is  living,  it  is  necessary  to  produce  him  or  take 
his  deposition  in  all  cases,  because  it  would  be  dangerous  to  dis- 
pense with  his  evidence  and  might  lead  to  frauds,  when  there  could 
be  no  responsibility  for  false  entries,  which  there  would  be,  if  they 
were  testified  to  by  him  on  oath,  as  his  testimony  would  then  be 
given  under  the  liability  of  being  punished,  if  he  should  commit 
perjury ;  and  that  it  would  therefore  be  unsafe  to  admit  books 
as  evidence  in  any  case  where  it  could  possibly  be  avoided,  un- 
less the  parties  had  the  opportunity  of  examining  the  book-keeper 
on  oath. 

There  is  considerable  force  in  this  reasoning,  and  certainly  the 
rule  permitting  books  to  be  used  as  evidence  should  be  carefully 
confined  within  proper  limits.  But  it  is  not  true,  that  the  allow- 
ing of  original  entries  in  books,  made  at  the  time  the  transaction 
occurred,  in  the  usual  and  regular  course  of  business  by  a  party 
having  personal  knowledge  of  the  transaction  recorded,  is  permit- 
ted only  from  necessity ;  on  the  contrary  other  and  very  strong 
reasons  are  given  for  the  admission  of  such  entries  as  evidence ; 
first,  they  are  a  part  of  the  res  gesia  ;  secondly,  general  conve- 
nience is  much  promoted  by  their  admissions  as  evidence.  These 
reasons  would  lead  to  the  conclusion,  that  such  entries  as  above  de- 
scribed, being  proven  to  possess  all  these  qualities,  might  properly 
be  admitted  as  evidence,  whether  the  person  who  made  them  is 
produced  in  court  or  not,  or  whether  his  absence  be  accounted  for 
or  not,  especially  if  it  were  proven  that  his  books  were  generally 
correctly  kept.  These  entries  are  a  part  of  the  res  gestm  whether 
he  be  present  at  the  trial  or  not,  and  the  general  rule  is,  that  all 
the  res  gestm  may  and  should  be  proven  to  promote  the  ends  of  jus- 
tice. All  the  requisites  of  such  an  entry,  which  we  have  specified 
above,  may  be  proven  by  others  to  exist  as  well  as  by  the  book- 
keeper. Others  may  prove  the  entcy  to  have  been  an  original  en- 
try, made  at  the  time  and  in  the  regular  course  of  business  by  one 
acquainted  with  the  transaction  recorded  in  the  entry.  Surely 
such  an  entry,  as  a  part  of  these  res  gesim,  is  in  itself  valuable  evi- 
dence in  our  search  for  truth,  even  when  unaided  by  the  evidence 
of  the  book-keeper ;  and  it  is  regarded  by  the  courts,  as  the  de- 
cisions show,  as  legitimate  evidence,  though  the  book-keeper  in  no 
manner  supports  it  by  his  testimony,  as  when  he  testifies  he  has  no 
recollection  of  the  facts  which  are  recorded  in  the  entry,  and  only 
testifies  to  its  having  been  made  by  him  under  the  circumstances 
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we  have  pointed  out.  This  could  of  course  have  been  proved  by 
others. 

It  would,  it  seems  to  me,  be  going  too  far  to  admit  such  entries 
as  evidence  when  the  book-keeper  was  living  within  the  jurisdic- 
tion of  the  court,  and  no  sufficient  reason,  such  as  insanity  or  some 
other,  was  shown  to  them  why  he  was  not  produced  as  a  witness. 
For  if  it  were  allowed,  such  book-keeper  might  be  purposely  kept 
from  being  at  the  trial,  the  parties  wanting  to  use  the  entries  in 
the  book  knowing  or  believing  that  his  testimony  in  connection 
with  such  entries  would  wei^en  his  case.  To  prevent  such  con- 
duct, which  approximates  to  fraud,  the  courts  have  uniformly 
required  the  testimony  of  the  book-keeper  to  accompany  the  pro- 
duction of  the  entries  in  such  book  as  evidence,  whenever  the 
book-keeper  was  within  the  jurisdiction  of  the  court,  that  is,  within 
the  State,  and  no  sufficient  reason  is  shown  why  he  does  not  testify 
in  connection  with  such  entries. 

I  am  not  prepared  to  say  that  the  temporary  absence  of  the  book- 
keeper from  the  State  ought  to  dispense  with  the  receipts  of  his 
being  produced,  though  there  is  some  authority  therefor.  It  seems 
to  me  however  that  as  this  temporary  absence  may  be  readily 
brought  about  for  the  very  object  of  obtaining  the  advantage  of 
using  such  entries,  without  the  accompanying  statement  and  expla- 
nation of  the  book-keeper,  it  would  be  probably  unwise  to  relax  the 
rule  so  far  as  to  dispense  with  the  presence  of  the  witness  when  he 
was  only  temporarily  absent  from  the  State,  especially  as  the  alter- 
native of  a  temporary  continuance  of  the  cause  till  his  return  to  the 
State  might  be  but  a  small  inconvenience. 

If  the  party  is  a  non-resident  of  the  State  and  permanently  ab- 
sent from  it,  the  case  is  far  different,  for  in  such  case  no  suspicion 
can  exist  as  to  his  being  kept  away  for  the  purpose  of  obtaining  an 
unfair  advantage ;  his  absence  being  shown  to  arise  from  his  per- 
manent non-residence.  When  this  is  the  case,  I  can  see  no  reason 
for  requiring  his  deposition  to  be  taken,  before  such  an  entry  as  I 
have  described  can  be  used  as  evidence. 

In  a  large  majority  of  cases,  his  evidence  would  neither  add  to 
nor  detract  from  the  value  of  the  entry  as  evidence  itself ;  and  the 
obtaining  of  his  deposition  in  connection  with  the  entry,  that  is 
with  the  original  book  of  entries  before  him,  as  it  would  have  to  be 
to  make  his  testimony  of  any  value,  would  be  often  very  costly  and 
inconvenient  and  sometimes  almost  impossible,  as  when  the  book 
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containing  the  entries  was  still  being  need  as  an  aoooont  book. 
And  if  the  book-keeper  chose  to  do  so,  he  wonld  have  it  in  his 
power  to  pieyent  the  entries  made  by  him  from  being  used  at  aU, 
no  matter  how  essential  their  use  was  to  the  ends  of  jnstioe.  For 
in  this  State,  and  I  presume  in  most  if  not  in  all  of  the  States,  the 
law  provides  no  mode  of  compelling  a  witness  to  give  his  deposition 
in  a  suit  i)ending  in  another  State  or  in  a  foreign  country.  If  the 
witness  be  in  this  State,  the  court  may  compel  his  attendance  or 
may  compel  him  to  give  his  evidence,  but  if  he  be  residing  out  of 
the  State  the  court  cannot  compel  him  to  testify,  and  for  this  rea- 
son if  for  none  other,  the  original  book  of  entries  containing  all 
the  requirements  I  have  specified,  ought  to  be  allowed  to  be  used 
though  the  book-keeper's  deposition  has  not  been  taken  and  he  is 
not  presumably  present  as  a  witness,  when  he  is  a  non-resident  of 
this  State.  This  conclusion  is  sustained  by  the  weight  of  authority, 
though  we  have  seen  that  there  is  considerable  conflict  among  the 
cases.  For  a  review  of  these  authorities  we  note  two.  Unum 
Bank  v.  Knapp,  3  Pick.  96;  15  Am.  Dec.  192, 193  and  194. 

Of  course  if  the  original  book  containing  such  entry  is  in  the 
possession  of  any  person,  who  is  a  resident  in  the  State,  its  produc- 
tion should  be  required,  as  it  could  be  compelled  by  the  court,  but 
if  this  book  be  in  the  possession  of  one  not  residing  in  the  State, 
its  production  could  not  be  compelled  by  the  court,  and  in  such  a 
case  on  general  principles,  a  copy  taken  from  the  original  book, 
compared  with  the  original  entry  and  proven  by  a  witness  on  the 
trial,  is  *^  the  very  best  secondary  evidence  that  can  be  obtained  in 
the  nature  of  the  case,  and  should  therefore  be  received  as  evidence; 
nor  is  it  necessary  in  such  case  to  prove  that  any  special  efforts 
have  been  made  to  induce  the  person,  who  has  the  original  book  in 
his  custody  and  who  lives  out  of  the  State,  to  produce  it  at  the 
trial  In  most  cases  all  such  efforts  would  be  failures,  and  as 
their  success  would  not  depend  on  the  action  of  the  party  offering 
to  introduce  such  entries  as  evidence,  he  is  under  no  obligation  to 
prove  that  he  has  made  an  effort  to  get  the  original  book  of 
entries.  " 

In  the  case  before  us  it  is  claimed,  that  it  was  not  proven 
that  this  entry  had  all  the  requisites  which  the  law  reqvirai 
in  order  to  make  it  evidence  in  itself.  The  first  requisite  is, 
that  book  must  be  a  book  of  original  entries.  The  court  cer- 
tifies that  it  was  proven,  that  this  invoice  of  property  turned 
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oyer  by  Gilman  and  Shakefy  was  copied  from  B.  O.  Gompton's 
book  of  original  entries  which  was  a  memorandum  book 
kept  by  B.  O.  Gompton,  the  agent  of  the  West  Virgina  Oil 
and  Oil  Land  Company,  and  that  it  contained  this  list  and 
inyentory  made  at  the  time  when  the  property  was  tamed 
orer  by  Oilman  and  Shdcely  to  said  company.  The  second 
requisite  is  that  the  entry  should  be  made  when  the  transac- 
tion occurred.  It  bears  date  on  the  book  as  of  the  time  at 
which  the  transaction  took  place ;  the  witness  says  that  if 
was  made  at  that  >  time,  and  there  is  no  room  to  doubt  that 
this  was  a  fact.  The  third  requisite  is,  that  the  entry  must 
be  made  in  the  regular  course  of  one's  business,  duty  or  em- 
ployment. The  bill  of  exception  shows,  that  it  was  proyen 
that  this  property  thus  listed  in  this  book  kept  by  B.  O. 
Oompton  was  turned  over  to  him  by  Gilman  and  Shi^ely,  he  re- 
ceiving it  as  the  agent  of  the  West  Virginia  Oil  and  Oil  Land  Com- 
pany as  stated  on  the  face  of  this  book.  Obyiously,  this  book,  con- 
taining a  list  of  all  the  property  of  this  company  in  his  charge,  was 
kept  not  for  hi&  priyate  use,  but  as  a  book  of  the  company ;  and 
assuredly  these  entries,  from  their  yery  nature  and  from  the 
relations  which  B.  O.  Compton  held  to  said  company,  were  business 
entries  made  by  him  as  a  part  of  his  regular  business,  whereby  he 
admitted  and  charged  himself  with  haying  this  property  so  listed  in 
his  custody,  as  the  agent  of  said  company.  The  last  requisite  is, 
personal  knowledge  of  the  transactions  on  the  part  of  the  one  making 
the  entry.  This  entry  is  proyen  to  haye  been  made  by  B.  O.  Comp- 
ton, it  being  in  his  handwriting  and  he  being  the  person,  as  was 
proyen,  to  whom  this  property  was  turned  over  by  Oilman  and 
Shakely  ;  he  of  course  knew  this  fact  when  it  was  done  and  what 
property  was  so  turned  oyer,  and  these  are  all  the  facts  appearing 
by  this  entry. 

This  entry  thus  being  one  which  was  in  itself  eyidenoe,  and  an 
original  book  of  entry,  being  when  it  was  last  seen,  in  the  hands  of 
B.  0.  Compton,  a  non-resident  of  this  State,  the  presumption  is  of 
course  that  it  was  still  in  his  hands,  and  therefore  the  copy  pro- 
duced of  this  entry,  which  had  been  compared  with  the  original  en- 
try by  the  witness,  who  testified  that  it  was  an  exact  copy,  was 
properly  permitted  to  go  to  the  jury  as  eyidence.  The  only  ground 
on  which  a  new  trial  was  asked  for  was,  that  the  court  erred  in  per- 
mitting the  copy  of  this  entry  to  go  to  the  jury  as  eyidence,  and  there 
VOL.XLV  — 72 


576  WEST  VIBGINIA, 


SUte  T.  Lowe. 


being  no  error  in  big  so  doing,  tbe  motion  for  tbe  new  tnal  was 
properly  oYermled,  and  judgment  entered  against  tbe  defendant  in 
aooordimce  witb  tbe  verdict  of  tbe  jury. 

Tbe  judgment  of  tbe  Gironit  Gonrt  of  Wood  county  rendered 
May  24,  1881,  must  be  affirmed  ;  and  tbe  defendant  in  error  Jobn 
F.  Vinal,  special  receiver,  most  recoror  of  tbe  plaintiff  in  error, 
J.  G.  Oilman,  bis  costs  about  bis  defense  in  tbis  court  expended 
and  damages  according  to  law,  and  tbe  same  must  be  certified  to 
ibe  clerk  of  tbe  Gircnit  Gourt  of  Wood  county. 

Judgm0tU  aj/hrmmL 

JoHirsoir  and  Gusv,  JJ.,  concurred. 


SlATB  y.    LOWB. 

caw.yA.fBaw) 

ChtuHhttifiud  lit— 4?riim  mar  hofdtr  of  toMtUff^  tmuts. 

Where  the  CoDstitution  proTides  thai  erimet  shaU  be  tried  In  the  oovntles 
where  oommittedf  the  legislature  maj  not  make  an  exception  in  case  of 
crimes  onnmltted  within  one  hundred  jarde  of  the  oonntj  boundary. 

CONVIGTION  of  Yiolation  of  excise  law.      Tbe  opinion  states 
tbe  case. 

John  M.  HamiUan,  for  defendant  in  error. 

Orebk,  J.  [Omitting  a  minor  matter.]  So  regarding  it,  wbat 
was  called  tbe  plaintiff's  instruction  was  properly  refused,  for  sec- 
tion 14  of  article  III  of  our  present  Constitution,  following  in  tbis 
respect  section  8  of  article  II  of  our  first  Constitution,  see  Code  of 
W.  Va.,  p.  21,  and  Acts  of  1883,  p.  145,  provides  tbat :  ''Trials  of 
crimes  and  misdemeanors,  unless  berein  otberwise  provided,  sball 
be  by  a  jury  of  twelve  men,  public,  witbout  unreasonable  delay, 
and  in  tbe  county  wbere  tbe  alleged  offense  was  committed,  unless 
upon  petition  of  tbe  accused  and  for  good  cause  sbown,  it  is  moved 
to  some  otber  county."  And  neitber  in  our  first  nor  in  our  present 
Constitution,  nor  in  any  amendment  of  it,  is  tbere  any  provision 
for  tbe  trial  of  sucb  a  misdemeanor  as  tbat  for  wbicb  tbe  defendant 
was  prosecuted  in  tbis  case,  in  any  otber  county  tban  tbe  one,  in 
wbicb  tbe  alleged  offense  was  committed. 
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This  proyifflon  of  our  Oonstitution  confers  on  a  person  accused 
of  crimej  with  reference  to  the  place  where  he  is  io  be  tried,  the 
privileges  which  the  common  law  conferred  on  him,  thus  making 
these  common-law  privileges  of  the  accused  constitutional  rights, 
which  the  legislature  cannot  take  from  him  without  his  consent. 
There  never  has  been  a  question  as  to  the  fact,  that  all  the  privileges 
conferred  on  the  accused  by  these  constitutional  provisions  were 
also  conferred  on  him  by  the  common  law.  For  by  the  common  law 
crimes  of  every  description  could  only  be  prosecuted  in  the  county 
wherein  they  were  committed ;  but  if  an  impartial  trial  could  not 
be  had  in  that  county,  the  case  might  certainly  be  removed  at  the 
instance  of  the  accused,  and  it  might  be  perhaps  at  the  instance  of 
the  State.  But  under  the  constitutional  provision  which  we  have 
dted  it  is  obvious,  that  the  venue  can  never  be  changed  at  the 
instance  of  the  State  without  the  consent  of  the  accused ;  but  as 
these  constitutional  privileges  were  conferred  for  the  benefit  of  the 
accused  they  can  be  waived,  and  the  venue  can  be  changed  on  his 
motion  or  by  his  consent  See  Commanwealth  v.  Parker,  2  Pick. 
550 ;  Staie  v.  Poiier,  16  Eans.  80  ;  Dula  v.  Siaie,  8  Yerg.  511 ; 
Perieei  v.  People,  70  111.  171 ;  Siaie  v.  Denton,  6  Cold.  539 ; 
Wheeler  v.  Siaie,  24  Wis.  52.  The  provision  of  our  Constitution 
above  quoted  would  seem  clearly  to  confer  on  the  accused  the  right 
in  all  cases  to  be  tried  in  the  county  wherein  it  is  alleged,  that  the 
crime  was  committed,  and  it  would  therefore  seem  to  follow  neces- 
sarily, that  any  act  of  the  legislature,  which  permitted  the  State 
without  the  consent  of  the  accused  to  prosecute  him  in  any  other 
county  than  the  one  in  which  the  crime  was  alleged  to  have  been 
committed,  would  be  unconstitutional,  null  and  void. 

The  object  of  the  constitutional  provision  is  to  protect  the  ac- 
cused against  a  spirit  of  oppression  and  tyranny  on  the  part  of  the 
government,  and  against  a  spirit  of  violence  and  vindictiveness  on 
the  part  of  the  i)eople ;  and  also  to  secure  the  accused  from  being 
dragged  to  a  trial  at  a  distant  part  of  the  State,  away  from  his 
friends,  witnesses  and  neighborhood,  and  thus  be  subjected  to  the 
verdict  of  mere  strangers,  who  may  feel  no  sympathy,  or  who  may 
cherish  against  him  animosity  or  prejudice,  and  also  to  protect  the 
accused  from  injustice  arising  from  his  inability  to  procure  proper 
witnesses,  and  to  save  him  from  great  expense.  See  State  v. 
Robinson,  14  Minn.  454,  and  2  Story  on  Const.,  §§  1780-81. 

The  legiskitures  of  different  States  have  not  regarded  statute 
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laws,  which  permit  offenfles  within  short  speoified  distanoes  of 
conntj  lines  to  be  presented  in  either  county,  as  yiohiting  the  real 
spirit  of  the  common  hiw^  or  of  constitutional  proyisions,  more  or 
less  like  the  provision  of  onr  Oonstitntion,  which  we  haye  qnoted. 
The  evil  intended  to  be  corrected  by  such  statutes  was,  that  where 
crimes  were  committed  on  or  near  a  county  line,  it  might  turn  out 
in  the  proof,  after  a  fair  and  expensive  ^al  had  fully  established 
the  guilt  of  the  accused,  that  the  indictment  was  in  the  wrong 
county,  and  the  prosecution  would  be  defeated  on  that^  ground 
alone  ;  and  thus  a  few  yards  might  save  great  offenders  from  pun- 
ishment. See  ArmsirongY.  Siaie,  1  Cold.  341.  Therefore  there 
has  very  properly  been  shown  a  disposition  by  the  courts  to  sustain 
such  statutes,  and  it  has  been  done  whenever  there  was  in  the 
Constitution  any  provision,  which  could  be  construed  as  conferring 
any  discretion  on  the  legislature  as  to  the  venues  for  the  trials  id 
crimes.  But  on  the  other  hand  courts  have  been  compelled  in  some 
of  the  States  to  hold  such  statutes  as  null  and  void,  because  they 
were  in  direct  conflict  with  the  Constitution.  See  /Xaie  v.  Robinson, 
14  Minn.  447  ;  Amuirang  v.  State,  1  Cold.  338  ;  Daugan  v.  Siaie, 
30  Ark.  41. 

Section  8  of  the  Bill  of  Rights  of  Virginia  of  1776  provided : 
**  That  in  all  capital  or  criminal  prosecutions  a  man  hath  a  right  to 
demand  the  cause  and  nature  of  his  accusation ;  to  be  confronted 
with  the  accusers  and  witnesses ;  to  call  for  evidence  in  his  favor , 
and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage,  without 
whose  unanimous  consent  he  cannot  be  found  guilty ;  nor  can  he  be 
compelled  to  give  evidence  against  himself ;  that  no  man  be  de* 
prived  of  his  liberty  except  by  the  law  of  the  land  or  the  judgment 
of  his  peers."  This  Bill  of  Sights  was  again  prefixed  to  the  Vir- 
ginia Constitution  of  1830  without  a  change,  and  was  made  a  part 
of  the  Constitution  of  1850  with  scarcely  any  change  and  with  no 
change  in  this  eighth  section.  And  as  amended  in  1850  it  was  in- 
corporated into  the  Constitution  of  Virginia  of  1864,  and  with 
slight  additions  again  incorporated  into  the  Constitution  of  Virginia 
of  1870  ;  this  eighth  section  never  having  been  changed  in  Virginia. 
On  March  14,  1848,  the  legislature  of  Virginia  adopted  what  was 
called  a  criminal  Code,  and  by  chapter  9  section  7  thereof  it  was 
provided,  that  **  Any  offense  committed  on  the  boundary  of  two 
counties  or  within  one  hundred  yards  of  the  dividing  line  between 
them,  may  be  alleged  in  the  indictment  to  have  been  committed 
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and  may  be  prosecuted  and  punished  in  either  county."  See  acts 
df  1847-48,  p.  122.  This  has  been  continued  as  the  law,  slightly 
changed  in  its  wording,  ever  since  both  in  Virginia  and  West  Vir- 
ginia. See  Code  of  Virginia  of  1860,  ch.  499,  §  13,  p.  813  ;  Code 
of  West  Virginia,  ch.  152,  §  12,  p.  700.  There  have  been  no  de- 
cisions in  either  State  as  to  the  constitutionality  of  this  law.  I 
presume  it  will  be  held  constitutional  in  Virginia  as  the  words  of 
the  Bill  of  Rights  and  of  the  Constitution  of  Virginia  only  re- 
quired that  crimes  shall  be  tried  in  the  '*  vicinage "  of  the  place 
where  committed,  and  not  in  '*  the  county "  where  committed  ; 
and  in  Massachusetts,  where  the  Constitution  speaks  of  the 
^  vicinity  "  of  where  the  offense  is  committed  as  the  venue  of  the 
trial ;  and  it  was  decided  in  the  Comtnonweatth  v.  Parker,  2  Pick. 
550,  that  the  word  ^vicinity,"  as  here  used,  was  not  the  equivalent 
of  ^county."  And  I  presume  it  would  be  held  in  Virginia,  that  the 
word  '^vicinage"  in  their  Constitution  was  not  equivalent  to 
^county ;'' and  if  the  crime  was  committed  within  one  hundred 
yards  of  a  country  line,  under  the  above  statute  it  could  constitu- 
tionally be  tried  in  either  county. 

In  fixing  the  venue  for  the  trial  of  crimes  the  provisions  of  our 
Constitution  were  similar  to  those  of  Virginia,  but  in  the  Consti- 
tution of  1875  the  word  '^county  "  is  substituted  for  the  word  **  vicin- 
age." In  article  6  of  the  amendments  of  the  Constitution  of  the 
United  States  substantially  the  same  provisions  were  inserted  as  are 
found  in  section  9  in  this  Virginia  Bill  of  Rights,  except  that  the 
venue  instead  of  its  being  the  vtcinage,  as  in  the  Virginia  Bill  of 
Bight,  is  'Hhe  State  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  ascertained 
by  law." 

In  the  Constitutions  of  a  number  of  States  their  Bill  of  Rights 
adopts  the  language  of  this  amendment  to  the  Constitution  of  the 
United  States,  except  that  the  venue  is  fixed  in  the  county  or  dis- 
trict where  the  crime  was  committed,  instead  of  the  '^  State  or  dis- 
trict," and  some  of  them  omit  the  words  '^  the  district  shall  have 
been  previously  ascertained  by  law."  As  instances  of  this  we  may 
refer  to  the  Constitutions  of  Kansas,  Illinois,  Tennessee,  Wisconsin, 
Ohio  and  Minnesota.  In  this  last  State  this  constitutional  provis* 
ion  has  been  interpreted.  Section  6  of  article  1,  of  their  Consti* 
tution  provided:  That  ''in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial  by  iin  impartial 
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jury  of  the  oounty  or  district  wherein  the  crime  shall  have  been 
committed,  which  county  or  district  shall  have  previously  been 
ascertained  by  law.*'  And  section  %0  of  chapter  108  of  their  Gen- 
eral Statutes  proyides:  That ''  ofFenses  committed  on  the  bound- 
ary-lines of  two  counties  or  within  one  hundred  rods  of  the  di- 
viding line  between  them,  may  be  alleged  in  the  indictment  to 
have  been  committed  in  either  of  them,  and  may  be  prosecuted  or 
punished  in  either  county."  This  is  substantially  the  same  as  our 
statute  law,  except  we  have  substituted  one  hundred  '^  yards ''  for 
one  hundred  ''rods."  In  Siate  y.  Robinson,  14  Minn.  447,  the 
court  decided,  that  this  statute  was  not  in  conflict  with  their  Con- 
stitution. This  conclusion  was  however  rather  hesitatingly  reached. 
No  authorities  were  referred  to  really  sustaining  it;  the  authorities  re- 
ferred to  being  English,New  York  and  Massachusetts  laws.  Of  course 
the  English  authorities  are  entitled  to  no  consideration  on  this  ques- 
tion, as  Parliament  has  a  right  of  course  to  pass  such  a  statute, 
there  being  no  Constitution  to  restrain  it  in  this  matter.  The  New 
York  cases  are  also  entitled  to  no  consideration,  as  the  Constitution 
has  in  it  no  clause  fixing  the  venue  in  criminal  cases.  The  Massa- 
chusetts cases  are  also  entitled  to  scarcely  any  weight  on  this  ques- 
tion, as  their  Constitution,  if  it  can  be  considered  as  in  anyway  fix- 
ing the  venue  in  criminal  cases,  can  only  be  regarded  as  requiring 
it  to  be  in  the  ''  vicinity"  of  the  place,  where  the  offense  was  com- 
mitted. See  Commonwealth  v.  Parker ,  2  Pick.  549.  But  whatever 
weight  this  Minnesota  decision  may  be  entitled  to  in  States  whose 
Constitutions  are  similar  to  this,  it  is  entitled  to  very  little  if  any 
weight  in  this  State  whose  Constitution  in  this  respect  differs  largely 
from  theirs. 

By  the  terms  of  our  Constitution,  article  3,  §  14,  p.  7  of  Acts 
1872-3  the  venue  in  all  criminal  cases  is,  the  ''  county  "  where  the 
alleged  offense  was  committed.  While  by  the  Minnesota  Constitu- 
tion this  venue  was  not  confined  to  the  county  where  the  crime  was 
committed,  but  might  be  extended  to  the  district,  which  might  in- 
clude many  counties.  The  Constitution  of  Minnesota  provided  for 
dividing  the  State  into  six  districts,  and  for  establishing  in  each 
district  a  court  presided  over  by  the  same  judge,  who  should  have 
original  criminal  jurisdiction;  and  thus  a  crime  could  be  punished 
by  a  trial  in  a  county,  which  might  be  at  a  considerable  distance 
from  the  country  in  which  the  crime  was  committed,  and  by  a 
jury  none  of  whom  might  be  from  such  county.     The  court,  ia 
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SicUe  V.  Robinson,  14  MiniL  452,  refer  to  this  and  base  their  decis- 
ion in  part  on  this  peculiarity  of  the  Minnesota  Constitation,  which 
is  not  to  be, found  in  onrs,  in  which  the  boundaries  of  a  county  are 
necessarily  the  boundary  of  the  jurisdiction  of  all  courts  haying 
original  jurisdiction  in  original  cases.  We  conclude  therefore 
that  this  Minnesota  decision  is  entitled  to  but  little  weight  with  us 
in  reaching  a  conclusion  in  the  case  before  us. 

The  language  of  the  Tennessee  Constitution  of  1834,  art.  1,  §  9, 
is:  '^  In  all  criminal  prosecutions  the  accused  shall  have  a  right  to 
speedy  public  trial  by  an  impartial  jury  of  the  county  or  district 
in  which  the  crime  shall  haye  been  committed. '^  See  Pooris 
Charters  and  Constitutions,  part  2,  p.  1678.  In  this  Constitution 
there  is  no  proyision  for  District  Courts  haying  original  criminal 
jurisdiction,  but  like  our  Constitution  all  courts  haying  original 
jurisdiction  in  criminal  cases  were  in  their  jurisdiction  limited  to 
the  boundaries  of  their  respectiye  counties,  including  the  Circuit 
Courts.  This  is  referred  to  in  Armairong  y.  State,  1  Cold.  342, 
where  the  court  say,  that  this  word  "  district ''  in  this  proyision  of 
their  Constitution  fixing  the  yenue  in  criminal  cases  was  unmean- 
ing, it  haying  been  carelessly  copied  from  their  preyious  Constitu- 
tion ;  and  if  the  word  **  district"  is  thus  disregarded  as  unmeaning, 
this  Tennessee  Constitution,  in  so  far  as  it  fixes  the  yenue  in  crim* 
inal  cases,  is  the  same  as  ours ;  and  in  this  case  of  Armstrong  y. 
Stc^j  1  Cold.  338,  the  court  decided,  that  a  proyision  in  their 
Code,  §  4976,  which  proyided,  that  '^  when  an  offense  is  committed 
on  the  boundary  of  two  or  more  counties  or  within  a  quarter  of  a 
mile  thereof,  the  jurisdiction  is  in  either  county  "  was  unconstitu- 
tional, null  and  yoid,  it  being  in  conflict  with  their  Constitution, 
which  they  interpreted  to  be  in  this  respect  the  same  as  ours.  This 
case  is  directly  in  point,  and  is  entitled  to  great  consideration  by  us, 
especially  as  the  court  reached  this  conclusion  reluctantly,  and  only 
because  they  regarded  the  law  as  being  in  direct  conflict  with  their 
Constitution.     See  page  342. 

The  Constitution  of  Arkansas  proyided  that :  ^'  In  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the  county,  in  which  the  crime 
has  been  committed,"  etc.  This  is  substantially  the  proyision  in 
our  Constitution.  The  reyised  statutes  of  Arkansas,  see  Oantt's 
Digest,  §  1648  proyided :  **  When  the  offense  is  committed  on  the 
Ixiundary  of  the  oountieSi  or  within  a  half  a  mile  of  such  bonndaij. 
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or  if  it  is  unoertain  where  the  boundary  is,  the  indictment  may  be 
found  and  a  trial  had  in  either  county."  In  Dougan  v.  State^  30 
Ark.  41,  the  court  decided,  that  so  far  as  the  act  inyested  the  court 
with  jurisdiction  of  crimes  committed  beyond  the  limits  of  the 
county  it  was  unconstitutional,  null  and  void.  This  decision  ia 
directly  in  point,  in  the  case  before  us.  In  the  case  of  State  t. 
Ithoda,  23  id.  158,  the  court  said  :  ''  Cases  may  occur,  in  which 
the  crime  may  be  committed  on  the  boundary  between  two  coun- 
ties,  etc.  In  such  cases  it  would  certainly  be  a  narrow  construction 
of  the  provision  of  the  Bill  of  Bights  in  relation  to  venues  to 
hold  that  the  offender  would  not  be  subjected  to  indictment  at 
all." 

'  The  first  Constitution  of  West  Virginia  departing  from  the  Bill 
of  Bights,  which  had  always  constituted  a  portion  of  all  the  dif- 
ferent Constitutions  of  Virginia,  instead  of  providing  that  the 
venue  in  all  criminal  cases  should  be  in  the  '^  vicinage "  of  the 
place,  where  the  crime  was  alleged  to  have  been  committed,  pro- 
vided, that  ^'  the  trial  of  crimes  and  misdemeanors,  unless  herein 
otherwise  provided,  shall  be  by  jury,  and  shall  be  held  publicly 
and  without  unreasonable  delay,  in  the  '  county  *  where  the  alleged 
offense  was  committed,  unless  upon  petition  of  the  accused  for 
good  cause  shown,  or  in  consequence  of  the  existence  of  the  war 
in  such  county,  it  is  removed  to  or  instituted  in  some  other  county." 
See  Code  of  West  Virginia,  p.  21 ;  art.  II,  §  8  of  Constitution. 
This  provision,  slightly  modified,  was  continued  in  our  present 
Constitution  of  1872.  See  art  III,  g  14,  p.  7.  It  is  now  worded 
thus :  ''  Trials  of  crimes  and  misdemeanors,  unless  herein  other- 
wise provided,  shall  be  by  a  jury  of  twelve  men,  public,  without 
unreasonable  delay,  and  in  the  county  where  the  aUeged  offense  was 
committed,  unless  upon  petition  of  the  accused,  and  for  good  cause 
shown,  it  is  removed  to  some  other  county.  But  despite  this  con- 
stitutional privilege,  the  statute  law  of  Virginia  with  reference 
to  the  venue  in  the  prosecution  of  crimes  committed  within  one 
hundred  yards  of  a  county  line  was  continued  on  our  statute  books. 
It  is  thus  worded  iu  the  Code  of  West  Virginia :  ^'  An  offense 
committed  on  the  boundary  of  two  counties,  or  within  one  hun- 
dred yards  thereof,  may  be  alleged  to  have  been  committed,  and 
may  be  prosecuted  and  punished  in  either  county."  Code  of  W.  Va., 
ch.  152,  §  12,  p.  700  ;  Code  of  Va.  of  1860,  p.  813.  This  law  so  far 
as  it  authorizes  the  prosecution  of  a  crime  in  a  county,  in  which  it 
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WHS  not  committed,  proyided  the  crime  is  committed  within  on<$ 
handled  yards  of  the  county  line,,  is  in  direct  conflict  with  the  express 
proyisions  of  our  Constitution  aboye  quoted,  and  is  therefore  uur 
constitutional,  null  and  yoid.  And  howeyer  conyenient  this  stat- 
ute may  be,  and  howeyer  essential  it  may  be  that  such  proyisions 
should  be  made  so  as  to  insure  in  certain  cases  the  conyenient  and 
certain  punishment  of  offenders  in  certain  cases,  it  can  not  stand  if 
in  direct  conflict  as  it  is  with  our  Constitution.  In  the  language  of 
the  court  in  Armstrong  y.  State,  1  Cold.  342,  ^  slightly  modified, 
*^  Criminals  haye  their  rights.  Some  of  them  are  enumerated  in 
this  section  of  our  Constitution.  They  must  be  secured  as  effect- 
ually as  other  constitutional  rights ;  one  of  these  rights  is  to  be  tried 
by  an  impartial  jury  ^  of  the  county, '  in  which  the  offense  is  alleged 
to  haye  been  committed.  This  legislatiye  proyision  is,  that  he  shall 
not  in  all  cases  haye  that  right,  but  that  he  may  be  presented  by  a 
grand  jury  and  tried  by  a  jury  of  a  different  county  in  the  giyen 
case.  If  it  be  no  infraction  of  this  right,  when  the  place  of  the 
crime  is  within  one  hundred  yards  of  the  county  line,  it  would  not 
be  if  ],t  were  ten  miles  distant.  The  words  *  unless  herein  other- 
wise proyided '  cannot  yary  the  case.  It  was  carried  into  our  pres- 
ent Constitution  by  copying  from  the  old,  and  is  unnecessary,  as  in 
no  case  is  ^  it  otherwise  proyided '  in  our  present  Constitution ;  nor 
was  it  otherwise  proyided  in  our  old  Constitution  in  the  cases  com- 
ing within  this  statute.  " 

The  conclusion  which  we  haye  reached  is  fully  sustained  by  Arm- 
sirong  y.  State,  1  Cold.  338,  and  Dougan  y.  State,  30  Ark.  41,  and 
18  not  in  conflict  with  any  case  I  haye  seen,  and  especially  not  with 
(he  State  y.  Robinson,  14  Minn.  447.  For  that  case,  while  it  held 
Buch  a  statute  was  not  in  conflict  with  their  Constitution,  yet  it  waa 
80  held  because  of  proyisions  in  their  Constitution,  which  are  not 
to  be  found  in  ours.  The  court  below  did  not  therefore  in  the  case 
before  us  err  in  refusing  to  giye  the  plaintiff's  instruction.  Such  in- 
struction was  not  law,  unless  this  statute-law  was  constitutional  and 
operatiye,  which  it  is  not.  But  the  court  did  err  in  granting  the  de- 
fendant's instruction  in  the  form  in  which  it  was  worded. 

[Omitting  this.] 

The  judgment  of  the  Circuit  Court,  rendered  on  Wednesday,  the 

26th  day  of  October,  1881,  must  be  therefore  set  aside,  reyersed  and 

annulled,  and  the  plaintiff  in  error  must  recoyer  of  the  defendant 

in  error  his  costs  In  this  court  expended,  and  this  court  proceeding 
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to  lender  saoh  jadgment  as  the  court  below  Bhoold  haye  ran- 
dered,  it  is  therefore  oonaidered,  that  the  verdict  of  the  jury  beaet 
aside  because  of  the  misinstraction  given  them  by  the  court,  and  » 
new  trial  is  awarded,  and  this  case  is  remanded  to  the  Circoit  Court 
of  Oalhoun  county  to  be  there  proceeded  with  according  to  the 
principle  laid  down  in  the  opinion,  and  further  according  to  law. 

JudgmmU  rmmrmd;  cau  nmamdid. 
The  otfaen  judges  oooooned* 


SUPREME  COURT 


VERMONT. 

OOVWAT  T.   SXAMOm 


A'debl  oontnctod  betoe  the  pMMige  of  an  inMlTvne^  law  ^"^^^  be  dtob 
ehaiged  theieiinder,  tba  eredilor  not  baooming  a  party  lo  tba  pioeeedttBfi^ 
ahhoo^  nMfged  in  a  Jndgmant  lendered  alter  tbe  diaoliarge. 


D 


EBT  on  judgment.  The  head-note  and  opinion  ahoir  the  points 
Defendant  had  judgment  below. 


/•  S*  lianleg  and  0.  B.  Lawrence^  for 

P.  JZL  Eendatt,  for  defendant 

BowBLLy  J.  A  discharge  under  oar  insolTent  law  does  not  bv 
a  debt  oontraoted  before  its  passage,  the  creditor  in  no  way  be- 
coming a  party  to  the  proceedings  in  insolyency.  Bixbjf  y.  Woodwari^ 
Windham  county,  February  Term,  1882.  Under  the  United  States 
Bankrupt  Act  of  1841,  it  was  held  in  this  State  that  a  judgment  on  a 
debt  existing  at  the  time  of  the  adjudication  on  bankruptcy  and 
proyable  under  said  act,  obtained  after  adjudication  and  befora 
certificate  granted,  was  discharged  by  the  certificate.  Harrington  r. 
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McNaugMon,  20  Vt.  292 ;  Ihtaner  y.  Itmoea,  26  id.  397.  In  these 
cases  the  court  looked  behind  the  jadgments,  to  see  what  they  were 
founded  on,  and  gare  effect  to  the  certificates  accordingly,  and  in 
favor  of  the  debtors.  Clark  t.  Rowling^  3  N.  Y.  216,  is  to  precisely 
the  same  effect.  It  was  there  argded  against  the  bankrupt  that  his  dis- 
charge extended  to  such  debts  only  as  he  owed  at  the  time  of  pre- 
senting his  petition,  and  that  the  judgment  sought  to  be  enforced 
did  not  then  exist,  but  was  rendered  subsequently,  and  therefore 
was  not  reached  by  the  discharge.  But  the  court  held  otherwise, 
and  said  :  **  It  is  true  that  the  notes,  as  evidence  of  an  indebtedness, 
were  merged  in  the  judgment,  which  being  greater  security,  oper- 
ated to  extinguish  the  lesser ;  but  does  it  therefore  follow  that  the 
judgment  to  all  intents  became  a.  new  debt,  and  that  the  merger  or 
extinguishment  of  the  notes  was  so  complete,  that  for  the  purpose 
of  protecting  the  defendants  in  an  equity  connected  with  the  orig- 
inal indebtedness,  we  may  not  look  behind  the  judgment  and  see  upon 
what  it  was  founded  ?  A  judgment  instead  of  being  regarded 
strictly  as  a  new  debt,  is  sometimes  held  to  be  merely  the  old  debt  in 
a  new  form,  so  as  to  prevent  a  technical  merger  from  working 
injustice.  And  this  exception  to  the  doctrine  contended  for  by 
the  plaintiff  has  obtained  especially  in  the  case  of  insolvency 
and  bankruptcy,  for  the  protection  as  well  of  the  creditor  as  the 
debtor,  and  has  been  applied  impartially  for  the  benefit  of  both.  ^ 
Broksok,  0.  J.,  although  he  dissented  in  that  case,  adnutted 
that  for  various  purposes  courts  might  look  behind  judgments,  to 
oae.what  they  were  founded  on,  and  instanced  the  case  of  a  fraud- 
ulent conveyance  by  the  debtor,  and  the  passage  of  an  insolvent 
or  an  exemption  law  after  the  contract  was  made  on  which  the 
judgment  was  founded.    See  Monroe  v.  Uptan^  50  N«  Y.  593. 

Massachusetts  formerly  held  the  same  doctrine.  Beii$  v.  Boff^ 
fey,  12  Pick.  572.  But  she  has  departed  from  it  in  recent  cases. 
Sampmm  v.  Clark,  2  Gush.  173  ;  Bangs  v.  Waison^  9  Gray,  211 ; 
Pierce  v.  Eaton,  11  id.  398  ;  Walcott  v.  Rodge,  15  id.  547 ; 
Bradford  v.  Rice,  102  Mass.  472 ;  s.  c,  3  Am.  Rep.  483.  The  de- 
cisions of  the  Federal  courts  of  bankruptcy  on  this  subject  are  in 
inextricable  confusion,  some  holding  that  the  theory  that  the  debt 
is  so  merged  in  the  judgment  as  to  be  extinguished  has  no  applica- 
bility under  the  Bankrupt  Act,  and  that  it  is  not  the  judgment, 
but  the  debt  as  it  existed  on  the  day  of  the  filing  of  the  petition, 
that  is  provable,  Brown*$  case,  3  Bank.  Beg.  145,  and  Vickiry^s  case 
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icL  171 ;  and  others  holding  the  contrary,  that  neither  the  debt  nor 
the  judgment  is  proTable,  that  the  debt  is  merged  m  the  judgment; 
and  that  the  judgment,  not  existing  at  the  time  of  the  adjudication, 
was  not  proyable.  William's  case,  2  id.  79 ;  s.  c,  3  Am.  Law  Bev. 
874,  and  cases /mimwii. 

Bump  says,  page  70,  sixth^edition,  that  one  or  the  other  might  be 
proYed,  but  that  it  was  not  settled  which.  The  English  doctrine 
is  the  same  as  that  of  this  State.  In  Dinsdale  v.  Barnes,  2  Brod.' 
&  B.  8,  the  defendant  in  an  action  on  a  bail-bond,  becoming  bank- 
rupt between  plea  and  yerdict,  and  obtaining  his  certificate  after 
judgment,  was  discharged  from  the  damages  and  costs,  on  the 
ground  that  the  debt  was  contracted  before  defendant's  bankruptcy,' 
and  might  haye  been  proyed  under  the  commission.  ' 

On  the  other  hand  there  are  instances  of  the  application  of  thitf 
doctrine  in  fayor  of  the  creditor.  Thus,  in  WendelTscMe,  19  Johnsi' 
153,  a  judgment  obtained  after  the  passage  of  the  New  York  in*' 
solyent  law  of  1813,  on  a  debt  contracted  before  the  act,  was  held' 
not  discharged  by  a  certificate  under  the  act.  Ohief  Justice' 
SPBircBB  thought  that  to  hold  otherwise  would  be  an  eyasion  of 
Siurgss  y.  Crtnamngshield,  4  Wheat.  122,  that  a  State  insolyeiit^ 
law  cannot  discharge  a  debt  contracted  before  its  passage.  Wjffnan 
T.  Miiekstt,  1  Oow.  316,  is  another  instance.  It  was  debt  on  af 
judgment  rendered  by  the  Supreme  Court  of  New  York  in  August, 
1816.  Defendant  pleaded  his  discharge  under  the  New  York  in- 
aolyent  act  of  1813,  granted  on  December  30,  1817.  Plaintiff  re- 
plied that  the  judgment  declared  on  was  rendered  on  a  judgment 
obtained  in  Maine  in  1814,  on  certain  notes  there  made  to  him  by 
the  defendant  before  the  passage  of  said  act.  The  court  held  that' 
although  the  defendant's  original  undertaking  was  so  merged  in 
the  judgment  that  no  suit  could  be  maintained  upon  it,  yet  that' 
it  was  proper  to  inquire  into  the  time  and  circumstances  of  the' 
eontract  upon  which  the  first  judgment  was  founded,  for  the  pur- 
pose of  taking  the  case  out  of  the  operation  of  the  defendant's  dis-' 
charge.  In  Bsits  y.  Bagley,  Chief  Justice  Shaw  fully  adopts  the' 
doctrine  of  that  case>  and  says  that  ''any  other  decision  would 
carry  the  technical  doctrine  of  merger  to  an  inconyenient  extent, 
and  cause  it  to  work  injustice."  In  Haggerty  y.  Amary,  7  Allen, 
458,  Judge  Mbbrick  says  ''this  is  the  uniyersal  rule."  In  that 
case  a  discharge  in  bankruptcy  was  pleaded  in  bar  of  an  action  on 
a  judgment  reooyered  in  New  York  before  the  granting  of  the 
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diflcharge  but  after  the  commencement  of  the  proceedings  in  bank- 
mptcy,  upon  a  debt  that  existed  before  the  commencement  of  such 
proceedings,  and  the  discharge  was  held  a  bar.  But  the  case  was 
put  upon  the  ground  that  as  the  discharge  might  have  been  pleaded 
in  bar  to  an  action  on  the  judgment  in  New  York,  and  would  have 
constituted  a  good  defense  there,  the  defendant  had  the  same  right 
to  plead  it  in  defense  of  a  like  suit  pending  in  the  courts  of  Massa- 
chusetts, where  it  would  have  the  same  force  and  effect  to  which  it 
was  entitled  in  New  York.  The  same  doctrine  seems  to  be  recog- 
luzed  in  Pabnerj,  Preston,  45  Vt.  154;  s.  c,  12  Am.  Rep.  191, 
although  the  point  of  that  case  is,  that  as  the  record  showed  that 
the  judgment  was  founded  on  a  debt  created  by  contract,  and  con- 
tained no  suggestion  of  fraud,  the  judgment,  in  an  action  upon  it» 
was  conclusive  as  to  the  manner  in  which  the  indebtedness  on 
which  it  was  founded  was  created,  and  that  the  judgment  creditor 
eould  not  go  behind  it,  to  show  that  it  was  in  part  founded  on  "a 
debt  created  by  fraud,"  for  the  purpose  of  defeating  the  defense  of 
a  discharge  in  bankruptcy* 

Now  if  we  are  to  look  behind  the  judgment  for  the  purpose  of 
giving  the  discharge  effect,  as  this  court  did  in  Harrington  v.  Ife^ 
Naughton  and  Downer  v.  RoweUf  why  must  we  look  behind  it  for 
the  purpose  of  defeating  its  effect  P  Must  not  the  rule  ''  work  both 
ways  P  "  We  see  no  distinction  in  principle  between  the  two  cases. 
No  such  distinction  is  made  in  Massachusetts,  but  both  cases  are 
there  put  on  the  same  ground.  Nor  do  we  think  that  the  very 
means  adopted  by  a  creditor  to  enforce  his  debt,  valid  as  against 
the  insolvent  law,  should  be  made  the  instrument  of  defeating  it 
altogether.  Besides  we  think  with  Chief  Justice  Spencer,  that  to 
hold  the  certificate  a  bar  in  this  case,  would  be  to  evade  the  decis- 
ions of  the  Supreme  Court  of  the  United  States,  and  impair  the 
obligation  of  the  plaintiff's  original  contract. 

Judgment  reversed,  and  judgment  for  the  plaintiff  for  the  amount 
of  the  judgment  declared  on,  with  costs.  The  trustee  adjudged 
chargeable  aooording  to  disdasuxQ. 

Judgment  aeeordimglg* 
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Oox  T.  Satbib. 

(86VI.SI.) 
Mdmes — impeaeking  cn^»  Mm 

A  ptfty  BUJ  not  whaw  thmt  his  own  witness  hss  made  ststnmsnts  ovl  of  soort 

eontisdietorj  of  his  tesUmonj. 

p\ABE  and  trespass.     The  Qpinion  shows  the  point. 

J.  C.  Baker  and  A.  F.  Walber,  for  defendants. 

Sedingion  A  Builer  and  B.  J.  Omutm,  for  plaintilL 

BowELLy  J.  The  flrat  question  is,  was  it  competent  for  the 
plaintiff  to  discredit  his  own  witness,  Davis,  by  showing  by  other 
witnesses  that  he  had  previoasly  made  statements  in  conflict  with 
his  testimony  at  the  trial  P  This  evidence  was  admitted  as  matter 
of  discretion,  as  far  as  it  was  such  matter,  in  view  of  the  **  anoma- 
lons  circumstances  "  of  the  case ;  and  if  admissible  on  that  ground, 
its  admission  cannot  be  assigned  for  error.  There  has  long  been 
a  conflii)t  in  the  authorities  on  this  subject ;  but  we  think  that  a 
oarefnl  examination  of  the  cases  will  show  that  it  is  a  well-settled 
general  rule  of  the  common  law,  not  subject  to  be  controlled  by  the 
discretion  of  the  court,  that  a  party  cannot  impeach  his  own  witness, 
either  by  general  evidence,  or  by  proof  by  other  witnesses  of  prior 
oontradictoiy  statements. 

It  seems  to  be  pretty  generally  conceded  that  a  party  cannot 
impeach  his  own  witness  by  general  evidence  of  his  bad  character 
for  truth  ;  and  the  reasons  given  for  the  rule  are,  that  by  offering 
a  witness  in  proof  of  his  case,  a  party  thereby  represents  him  as 
worthy  of  belief,  and  that  thereafter  to  attack  his  general  character 
for  truth  would  be  not  only  bad  faith  toward  the  court,  but  in  the 
language  of  Buller,  ''  would  enable  the  party  to  destroy  the  witness 
if  he  spoke  against  him,  and  to  make  him  a  good  witness  if  he 
speaks  for  him,  with  the  means  in  his  hands  of  destroying  his 
credit  if  he  speaks  against  him."  Buller,  K.  P.  297 ;  Beet  Er., 
§  645 ;  1  Whart.  Ev.,  §  549 ;  1  Oreenl.  Ev.,  §  442.  Whatever  may 
be  said  of  the  reasons  of  the  rule  — and  they  are'  assailed  by  Mr. 
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Phillips  and  by  a  learned  writer  in  11  Am.  Law  Bev.  261 — the  rule 
itself  is  well  established.  It  is  also  wellnsettled  that  a  party  is  not 
bound  by  the  testimony  of  his  own  witness,  but  is  at  liberty  to 
show  that  facts  relevant  to  the  issue  are  othenrise  than  he  has 
stated  them  to  be,  although  the  effect  of  such  showing  may  be  to 
discredit  the  witness.    Best  Ey.,  §  645 ;  1  Whart  Ev.,  §  549. 

But  whether  a  party  could  show  that  his  own  witness  had  made 
statements  out  of  court  inconsistent  with  his  testimony  in  court, 
Mr.  Best  says  was  an  unsettled  point  in  England  before  the  passage 
of  the  Commons-Law  Procedure  Act  of  1854,  with  the  weight  of  ain«- 
thority  in  the  negative.   An  examination  of  the  cases  will  show  thai 
there  is  not  much  authority  in  fayor  of  the  affirmatiye.     An  early 
case,  and  perhaps  the  earliest,  on  the  subject,  is  Adams  y.  ArmMy 
Holt,  299,  which  was  trespass  for  an  assault,  wherein  Holt,  C.  J., 
'^  would  not  suffer  the  plaintiff  to  discredit  a  witness  of  his  own 
calling,  he  haying  testified  against  him."    In  the  trial  of  Warren 
Hastings,  Lord  Thurlow  refused  to  aUow  the  prosecution  to  show, 
that  portions  of  the  contents  of  a  paper  that  they  had  introduced 
were  not  true — a  ruling  at  which  Mr.  Burke  is  said  to  have  ex- 
pressed  his  contempt  with  great  emphasis.    In  that  case  also  the< 
judges,  in  answer  to  a  question  submitted  to  them  by  the  lords,  said' 
that  *'  where  a  witness,  produced  and  examined  in  a  critical  pro- 
ceeding by  a  prosecutor,  disclaimH  all  knowledge  of  any  matter  so- 
interrogated,  it  is  not  competent  for  such  prosecutor  to  pursue  such) 
examination  by  proposing  a  question  containing  the  particulars  of  aai 
answer  supposed  to  haye  been  made  by  such  witness  in  another  place, 
and  by  demanding  of  him  whether  the  particulars  so  suggested  were< 
not  the  answers  he  had  so  made."  This  case  howeyer  goes  &rther  in> 
this  behalf  than  most  of  the  recent  cases,  and  farther  than  we  think 
the  rule  as  now  established  will  warrant,  as  will  be  shown  hereafter.. 
Rex  y.  Oldraydj  Buss,  ft  By.  88,  is  much  relied  on  in  support  of • 
the  affirmatiye  of  this  question.   But  the  point  was  not  inyolyed  in: 
the  case,  which  was  this  :  The  prisoner  was  tried  before  Mr.  Baron 
Graham  for  the  murder  of  his  father.     Oounsel  for  the  prosecu- 
tion, at  the  close  of  their  case,  obsenred  to  the  judge  that  they 
did  not  mean  to  call  the  prisoner's  mother,  strong  suspicions  hay- 
ing fallen  on  her  as  having  been  an  accomplice ;  but  the  judge 
thought  it  right,  in  compliance  with  the  usual  practice,  her  name 
being  on  the  back  of  the  indictment  as  haying  been  examined 
before  the  grand  jury,  to  haye  her  examined,  which  was  accord- 
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ingly  done.  The  judge  obsemng  that  the  testimony  given  by  her 
was  in  tayor  of  the  prisoner,  and  materially  different  from  her 
deposition  before  the  coroner,  thought  it  proper  to  have  the  depo- 
ntion  read,  for  the  purpose  of  affecting  the  credit  of  her  testi- 
mony given  at  the  trial.  The  question  reserved  for  the  opinion 
of  the  judges  was,  whether  it  was  competent  to  the  judge,  under 
the  circumstances  stated,  to  order  the  deposition  to  be  read  in 
order  to  impeach  the  credit  of  the  witness ;  and  '^  the  determina- 
tion of  the  judges  was  confined  to  the  right  of  a  judge  to  call  for 
a  witness'  deposition  in  order  to  impeach  the  credit  of  a  witness, 
who  should  at  the  trial  contradict  what  she  had  before  deposed  ; 
but  Lord  Ellehborough  and  Maitsfisld,  0.  J.,  thought  the 
prosecution  had  the  same  right.  " 

In  Ewer  y.  Ambrose,  3  B.  &  G.  746,  the  question  was  whether 
the  promises  declared  on  were  made  by  the  defendant  jointly  with 
John  and  Samuel  Baker,  or  only  with  John  Baker.  Defendanta 
called  Samuel  Baker,  to  show  that  the  promises  were  made  by 
the  three  ;  but  he  denied  that  he  ever  was  a  partner,  whereupon 
defendant's  counsel,  in  oider  to  prove  that  he  was  a  partner,  of- 
fered  to  read  in  evidence  an  answer  in  chancery  of  John  and' 
Samuel  Baker  to  bill  filed  against  them  by  the  defendant  for  a 
dissolution  of  the  partnership.  Oaseleb,  J.,  inclined  to  think 
that  the  evidence  was  not  admissible,  for  that  it  was  produced  in 
order  to  contradict  the  defendant's  own  witness,  but  admitted  it, 
reserving  liberty,  etc.  By  the  answer  it  appeared  that  Samuel 
was  a  partner.  The  judges  all  agreed  that  the  answer  was  im- 
properly admitted,  as  it  was  received  as  substantive  evidence  of - 
the  fact  of  a  partnership.  Bailet,  J.,  thought  that  the  defendant 
ought  not  to  have  been  permitted  thus  to  contradict  his  own  wit- 
ness. HoLROYD,  J.,  doubted  whether  the  answer  was  admissible 
st  all,  and  said  it  certainly  was  not  admissible  to  prove  generally 
that  the  witness  was  not  worthy  of  credit,  but  that  it  might,  per- 
haps, be  admissible  if  the  effect  of  it  was  only  to  show  that  as  to 
the  particular  fact  sworn  to  at  the  trial  the  witness  was  mistaken. 
LiTTLEDALE,  J.,  said  it  was  not  necessai*y  to  decide  the  question, 
l)ut  thought  it  doubtful  whether  the  answer  could  be  received  to 
prove  a  different  state  of  facts  from  what  the  witness  had  sworn 
to  at  the  tnaL 

Wright  v.  BeeheU,  1 M.  &  Bob.  414,  was  trespass  quare  dausum 
^before  Lord  DsmiAK,  0.  J.     The  question  was,  whether  the  plaint*' 
Vol..  XLV  -  74 
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iff  had  the  exdosiye  right  to  a  piece  of  marshy  land.  Plaintiff 
called  a  witness  whose  testimony  was  adyerse  to  him,  and  who 
gave  an  eyasire  answer  to  a  question  touching  prior  contradictory 
statements,  whereupon  plaintiff's  counsel  were  permitted  to  show 
by  plaintiff's  attorney  that  the  witness  had  giyen  a  different  ac* 
count  to  him.  Afterward  the  case  was  argued  befored  DRKMAir 
G.  J.,  and  Bollaitd  B.,  in  Sergeant's  Inn,  and  the  learned 
judges  differing  in  opinion,  gaye  separate  judgments.  Lord  Dbk- 
M AN  fayored  the  admission  of  the  eridence.  Holland,  B.,  waa 
against  it  He  said  he  did  not  consider  Rex  y.  Oldrayd  authority 
on  the  question  ;  that  all  that  could  be  claimed  for  it  was  what 
Ellen  BOROUGH  and  Mansfield  said,  namely,  that  they  thought 
the  prosecutor  had  the  same  right ;  that  all  doubt  on  this  point 
was  set  at  rest  by  Eujer  y.  Ambrose  ;  and  that  with  the  exception 
of  the  two  learned  judges  in  Bex  y.  Oldroyd,  the  authorities  were 
uniform  in  establishing  that  a  party  cannot  contradict  his  own 
witness  but  by  giying  eyidence  of  facts  bearing  upon  the  issue. 

Holdswofih  y.  Mayor  of  Dartmouth,  2  M.  ft  Bob.  153, 
was  debt  on  a  bond  for  £1,249.  The  question  was  whether  the 
present  corporation  was  bound  by  the  act  of  the  old  corporation 
in  giying  the  bond  before  the  passing  of  the  Municipal  Beform 
Act.  Defendant  was  obliged  to  call  members  of  the  old  corpora- 
tion who  took  part  in  giying  the  bond.  One  of  them  on  cross- 
examination  said  that  the  transaction  of  giying  the  bond  was,  as 
far  as  he  knew,  an  honest  and  a  correct  transaction.  On  re- 
examination he  was  asked  whether  he  had  not  told  defendant's 
attorney  that  it  was  a  shameful  transaction,  which  he  denied, 
whereupon  defendant  proposed  to  call  his  attorney  and  ask  him 
whether  the  witness  had  so  said,  to  which  plaintiff  objected. 
Parke,  B.,  held  the  eyidence  inadmissible,  doubting  at  first 
whether,  as  the  fact  was  elicited  on  cross-examination,  the  witness 
was  not  made,  for  this  purpose,  the  witness  of  the  plaintiff,  and 
whether,  as  to  this  particular  fact,  iiot  asked  to  in  chief,  the  party 
calling  him  might  not  show  that  he  had  given  a  different  account 
He  said  he  never  had  any  doubt  that  the  opinion  of  Bolland,  B., 
in  Wright  y.  Beckett,  was  right,  if  the  fact  were  asked  to  in  the  ex- 
amination in  chief,  but  that  he  had  become  satisfied  that  it  made 
no  difference  that  the  fact  was  elicited  on  cross-examination: 

In  Begina  y.  Ball,  8  0.  ft  P.  745,  in  the  course  of  the  examina- 
tion in  chief  of  a  witness  called  by  the  prosecution,  counsel  for  the 
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orown  were  not  permittedy  in  order  to  do  away  with  the  effect  of 
the  eyidence  of  their  own  witness^  to  prove  that  the  statements 
made  by  the  witness  in  her  deposition  before  the  magistrate  were 
wholly  inconsistent  with  her  testimony  at  the  trial.  Ebskine,  J., 
said:  ''You  cannot  call  a  witness^  or  give  eyidence  not  otherwise 
admissible^  for  the  purpose  of  discrediting  your  own  witness"; 
and  after  conferring  with  PATrBBON>  J.,  he  rejected  the  evidence. 
In  Regina  y.  Forty  8  C.  &  P.  768^  Mr.  Justice  Patxeson  would 
not  allow  counsel  for  the  prosecution  to  even  cross-examine  their 
own  witness  as  to  statements  drawn  out  on  cross-examination  by 
the  prisoner's  counsel,  and  which  were  claimed  to  be  untrue,  and 
not  to  have  been  testified  to  before  the  examining  magistrate. 

In  Th$  Laehlibo,  14  Jur.  192;  8.  c,  1  Eng.  Law  &  Eq.  645,  Dr. 
LusHiNOTOKy  on  haying  the  authority  of  the  Ecclesiastical  Oourts 
pressed  upon  him  for  the  admission  of  this  class  of  testimony,  said 
that  he  did  not  find  that  those  courts  had  admitted  such  evidence 
save  in  the  peculiar  cases  of  what  are  called  ''subscribing  wit- 
nesses/' and  that  he  entertained  the  opinion  that  in  that  class  of 
cases  there  existed  a  very  substantive  distinction  in  the  proceed- 
ings. In  commenting  on  Wright  v.  JBeckeU,  jie  said  the  case 
amounted  to  permitting  a  party  to  do  in  another  mode  what  he 
was  not  permitted  to  do  in  a  straightforward  way,  namely,  to  dis- 
credit his  own  witness  by  general  evidence,  and  that  if  he  was 
compelled  to  choose  between  authorities,  great  as  that  of  Lord 
Dekhan  was,  he  should  give  his  opinion  in  support  of  the  deter- 
mination of  BoLLAKD,  B.,  and  that  all  the  authorities,  with  the 
exception  of  two,  were  in  favor  of  the  view  taken  by  him,  and  tha^. 
those  two  cases,  which  he  did  not  think  rightly  fell  within  t\ie 
subject  he  was  discussing,  were  criminal  cases,  and.  touched  upon 
the  question  of  looking  at  the  depositions  given  before  the  magis- 
trates, and  allowing  them  to  produce  an  effect  on  the  jury.  Melhuish 
v.  Collier y  15  Q.  B.  878,  is  probably  the  last  English  case  on  this 
subject,  as  the  question  was  soon  after  set  at  rest  by  the  Common- 
Law  Procedure  Act.  It  was  there  held  that  a  party  might  examine 
his  own  witness  touching  prior  contradictory  statements,  not  for 
the  purpose  of  discrediting  the  witness,  but  of  reminding  him, 
and  getting  him  to  correct  himself  if  he  would.  Although  the  ex- 
act point  under  discussion  was  not  raised  in  that  case,  yet  Patte- 
SOK  and  Goleridgb,  JJ.,  say  that  there  is  a  distinction  between 
asking  questions  of  a  witness  in  the  box  as  to  statements  he  may 
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have  formerly  made,  aad  calling  other  witnessefl  to  say,  in  contra- 
diction to  him,  that  he  made  such  statements.  Eabls,  J.,  aaid 
the  point  was  one  on  which  judges  had  differed,  and  that  opinions 
might  yary  to  the  end  of  time. 

This  question  has  been  settled  in  England  by  the  act  referred  to, 
whereby  it  enacted  that  ''a  party  producing  a  witness  shall  not  be 
allowed  to  impeach  his  credit  by  general  e yidence  of  bad  character;  but 
he  may,  in  case  the  witness  shall,  in  the  opinion  of  the  judge,  prove 
adverse,  contradict  him  by  other  evidence,  or  by  leave  of  the  judge 
prove  that  he  has  made  at  other  times  a  statement  inconsistent  witb^ 
his  present  testimony;  but  before  such  last-mentioned  proof  can  be 
given,  the  circumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned  to  the  wit- 
ness, and  he  must  be  asked  whether  or  not  he  has  made  such  state- 
ments." The  Scotch  law  on  the  subject  is  defined  by  15  and  16  Vict, 
chap.  27,  g  3,  whereby  it  is  enacted  that  '^  it  shall  be  competent 
to  examine  any  witness  who  may  be  adduced  in  any  action  or  pro^ 
oeeding  as  to  whether  he  has  on  any  specified  occasion  made  a  state^ 
ment  on  any  matter  pertinent  to  the  issue,  different  from  the  evi- 
dence given  by  him  in  such  action  or  proceeding;  and  it  shall  be 
competent  in  the  course  of  such  action  or  proceeding  to  adduce 
evidence  to  prove  that  such  witness  has  made  such  different  state- 
ment on  the  occasion  specified.'' 

The  great  weight  of  American  authority  is  against  the  admis? 
sion  of  such  evidence.  Mr.  Oreenleaf  does  not  express  his  opin- 
ion on  the  subject,  but  says  that  the  weight  of  authority  seems  to 
be  in  favor  of  allowing  a  party  to  show  that  the  evidence  has 
taken  him  by  surprise,  and  is  contrary  to  the  examination  of  th^ 
witness  preparatory  to  the  trial,  or  to  what  the  party  had  reason 
to  believe  he  would  testify,  or  that  the  witness  has  recently  beei^ 
brought  under  the  influence  of  the  other  party,  and  has  deceived 
the  party  calling  him.  1  Oreenl.  Ev.,  §  444.  But  Judge  Bed- 
field,  in  his  edition  of  that  work,  thinks  the  text  goes  too  far^ 
and  that  the  party  should  be  limited  to  inquiring  of  the  witness 
as  to  his  prior  contradictory  statements,  and  this,  for  the  purpose 
of  setting  himself  right  before  the  court,  and  of  showing  the  wit- 
ness that  he  is  in  error,  and  getting  him  to  correct  himself.  Mr* 
Wharton  says,  that  while  a  party  may  contradict  his  own  witness^ 
^ough  it  may  discnredit  him,  he  is  not,  ordinarily,  permitted  to 
impeach  him,  even  though  called  afterward  by  the  adverse  party^ 
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either  by  general  evidenoe  or  by  proof  of  prior  contradictory 
BtatementSy  and  he  cites  many  American  caseB  in  support  of  the 
text.  1  Whart  Ey.,  §  549.  The  writer  of  said  article  in  the  Am. 
Law  Rev.y  in  his  edition  of  Steph.  Dig.  of  the  Law  of  Et.  188, 
published  just  after  that  article  was  written^  in  speaking  of  the 
English  statute^  says  there  seems  to  be  no  good  reason  why  such 
proof  may  not  be  given  whether  the  judge  is  or  is  not  of  opinion 
that  the  witness  is  hostile;  but  that  unless  by  statute  in  some  of 
tiie  States,  such  eyidence  has  not  generally  been  regarded  in  this 
country  as  admissible.  In  EUioott  t.'  Pearly  10  Pet.  432,  Judge 
Stoby  treated  it  as  clear  that  a  party  is  not  at  liberty  to  discredit 
his  own  witness  by  showing  his  former  declarations  on  the  same 
subject.  In  BuUard  y.  Pearsall,  53  N.  Y.  230,  it  is  said  that  there 
is  a  great  weight  of  authority  sustaining  the  position  that  a  party 
cannot  discredit  his  own  witness  by  proof  of  prior  contradictory 
statements,  but  that  he  may  be  allowed  to  examine  the  witness 
touching  such  statements,  for  the  purpose  of  probing  his  recollect 
tion,  recalling  to  his  mind  the  statements  he  has  previously 
made,  and  drawing  out  an  explanation  of  his  apparent  incon- 
sistency, as  well  as  for  the  purpose  of  showing  the  circumstances 
that  induced  the  party  to  call  him,  but  that  should  the  witness 
deny  having  made  such  statement,  it  would  not  be  proper  to  allow 
such  statements  to  be  shown  by  other  witnesses.  See  also  Coulter 
V.  Express  Co.,  66  N.  Y.  686,  and  PoUoch  v.  Pottoek,  71  id.  137, 
162. 

In  Adams  v.  Wheeler,  97  Mass.  67,  it  was  held  that  a  party  could 
not  be  allowed  to  prove  by  other  witnesses  statements  previously 
made  by  a  witness  called  by  himself,  inconsistent  with  his  testimoi^ 
at  the  trial,  that  would  not  be  admissible  as  independent  evidence 
and  could  have  no  effect  but  to  impair  the  credit  of  the  witness 
with  the  jury.  In  1869  the  common-law  rule  was  abrogated  in 
Massachusetts  by  an  act  taken  almost  verbatim  from  the  English 
statute,  omitting  the  words,  '*  in  case  the  witness  shall  in  the 
opinion  of  the  judge  prove  adverse,''  and  the  limitation  of  the  right 
to  prove  inconsistent  statements  by  'Meave  of  the  judge''  only. 
We  have  been  referred  to  Thayer  y.  OaUup,  13  Wis.  639,  as  support- 
ing the  position  contended  for  by  the  plaintiff,  but  the  point  was 
not  involved  in  that  case. 

The  case  of  PairchUd  v.  Bascan^,  36  Vt  398,  is  in  point. 
There  a  witness  called  by  the  plaintiff,  having  testified  in  chief 
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that  at  a  certain  time  he  drew  a  will  for  Mrs.  Olark  at  her  request, 
was  asked  on  cross-examination  whether  he  did  not  draw  that  will 
at  the  request  of  John  W.  Basoomb,  and  whether  he  did  not  so 
testify  before  the  Probate  Oourt  at  a  time  and  place  named,  all 
which  he  denied.  The  defendant  was  thereupon  allowed  to 
show  that  he  did  so  testify  before  the  Probate  Oourt  This  was 
held  error,  on  the  ground  that  the  subject  of  the  defendant's  in* 
quiry  was  new  matter,  as  to  which  he  made  the  witness  his  own, 
and  henoe  could  not  impeach  him  by  showing  his  prior  contradic- 
tory statements. 

In  narnion's  Bxrs.  y.  Thomton^$  H&ir$,  89  Yt  122,  the  general 
rule  was  recogpiised,  but  an  exception  thereto  was  allowed  in  the 
case  of  witnesses  to  the  execution  of  a  will,  which  the  law  com- 
pelled the  proponents  to  call;  and  Uiis  is  a  well  recogniised  excep- 
tion by  all  the  authorities. 

We  think  that  the  ''anomalous  circumstances"  of  this  case  do 
not  take  it  out  of  the  general  rule.  The  plaintiff  was  properly 
allowed  to  repel  the  imputations  that  his  witness  had  cast  upon  him, 
but  the  inquiry  went  too  far  when  he  was  allowed  to  show  the  wit- 
ness' prior  contradictory  statements*  Such  evidence  could  have  no 
other  effect  than  to  discredit  the  witness,  and  show  him  to  be  un- 
worthy of  belief;  and  we  prefer  to  adhere  to  what  we  deem  to  be 
the  well-settled  rule  of  the  common  law  on  this  subject,  and  leave 
it  to  the  legislature  to  determine  whether  a  different  rule  shall  pre- 
vail, rather  than  follow  the  lead  of  those  who  would  disregard  the 
rule  as  not  founded  in  reason* 

[Omitting  minor  points.] 
^  Jfidffmmi  reversed  and  eauee  remamUL 


Davib  t.  Obhtbax  Vbbmoht  Railboab  Oompavt. 

(66  Vt.84.) 

Jfojtor  and  mreani  —  who  are  fMowmrwMiU 

An  an  sektoii  on  behalf  of  a  fireman  of  a  nilway  company  killed  bj  the 
Ing  out  of  a  eolvert,  the  negligence  of  the  company's  bridge-boilder  in  eon* 
Btraetlng  and  of  the  road-master  in  repairing  the  calvert  is  attributable  te 
the  company,  although  they  were  ordinarily  ekiUfal  and  careful  men  ia 
their  eeyeral  employments. 
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CASB  for  negligence.    The  opinion  states  the  case.    The  phuni- 
iff  had  judgment  below. 

F.  S.  WoodbridjfB,  G.  O.  NoNe  and  J.  O.  BarrtU,  for  de- 
fendant. 

Praut  ^  WaJh$r,  for  pUuntifl. 

Boss,  J.  The  plaintiff's  intestate,  a  looomotiye  fireman  in  the  em- 
ployment of  the  defendant,  was  killed  December  10, 1878,  while  dis* 
charging  his  duties  in  such  employment.  This  action  is  brought 
to  recover  damages  sustained  by  the  widow  and  next  of  kin  from 
the  death  of  the  intestate.  The  declaration  charges,  that  on  the 
aboYe  named  day  the  defendant  was  operating  the  Rutland  rail- 
road as  lessee ;  that  the  intestate  was  in  its  service  as  locomotiye 
fireman  on  its  passenger  trains  passing  oyer  the  railroad;  that 
thereupon  it  became  and  was  the  duty  of  the  defendant  to  keep 
and  maintain  a  su£Scient  and  safe  road-bed  and  track,  and  to  use 
due  and  proper  skill  and  care  in  furnishing  and  maintaining  a 
suitable  and  sufficient  roadway  for  the  passage  of  its  passenger 
trains ;  and  that  the  defendant  so  negligently  and  carelessly  per- 
formed its  duty  in  this  respect  that  the  road-bed  became  washed 
away  and  the  intestate  thereby  killed.  This  is  the  substance  of 
the  seyeral  counts  in  the  declaration.  The  eyidence  showed  that 
the  accident  occurred  near  Bartonsyille  on  the  Butland  railroad, 
and  was  caused  by  the  washing  out  of  a  culyert  The  plaintiff 
claimed,  and  gaye  eyidence  from  which  the  jury  haye  found,  that 
the  culyert  was  in  an  improper  condition,  resulting  from  the  neg- 
ligence and  carelessness  of  the  road-master,  bridge-builder,  and 
.section  boss.  The  culyert  had  been  washed  out  two  or  three  times 
before.  The  last  time  before  that  occasioning  the  accident  was  by 
the  freshet  of  1869.  It  was  then  rebuilt  by  the  bridge-builder  of 
the  Butland  Bailroad  Oompany,  or  of  the  trustees  who  were  ope- 
rating it,  and  the  embankment  oyer  it  was  constructed  by  the 
road-master  of  the  same.  The  plaintiff  claimed  and  gaye  eyidence 
tending  to  show,  that  in  constructing  the  culyert  the  bridge- 
builder  carelessly  and  negligently  obstructed  it  by  constructing  an 
improper  stockade  of  piles  on  the  up-stream  side  to  prevent  the 
drift  wood  and  brush  from  being  carried  into  the  culvert  by  the 
brook  that  flowed  through  it,  and  that  the  road-master  carelessly 
and  negligently  constructed  the  embankment  above  the  culvert, — 
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which  was  washed  away  on  the  occasion  when  the  intestate 
received  his  injuries, — of  loose  and  improper  materiaL  She  also 
claimed  and  gave  evidence  tending  to  show  that  this  defendant 
throagh  its  bridge-builder,  and  road-master,  had  carelessly  and 
negligently  allowed  these  defects  to  remain  during  all  the  years 
it  had  been  operating  the  road,  and  also  that  its  section  boss  had 
negligently  and  carelessly  allowed  the  stockade  to  become  partially 
filled  and  clogged  so  that  it  further  obstructed  the  passage  of 
water.  The  testimony  further  tended  to  show  that  the  washout 
of  the  embankment  above  the  culvert  was  occasioned  by  the  stock- 
ade, holding  back  the  water  so  that  it  rose  and  ran  over  the  em- 
bankment and  washed  out  the  loose  and  improper  materials  of 
which  it  was  constructed.  It  was  not  claimed  by  the  plaintiff  but 
that  the  defendant's  bridge-builder,  road*  master  and  section  boss 
were  ordinarily  skillful  and  careful  men  in  their  several  employ- 
ments, nor  that  the  defendant  was  guilty  of  any  negligence  in 
selecting  and  employing  them.  The  plaintiff's  evidence  further 
tended  to  show  that  the  defendant  intrusted  the  construction  and 
maintenance  of  all  the  bridges  and  culverts  on  that  division  to  its 
bridge-builder ;  and  that  the  construction  and  maintenance  of  the 
track  and  road-bed  of  that  division  was  intrusted  to  its  road-mas- 
ter, who  had  under  him  section-bosses,  each  of  whom  had  a  gang 
of  section  men  and  had  under  the  road-master  the  care  of  about 
five  miles  of  the  track  and  road-bed.  The  plaintiff  in  the  trial 
court  contended  that  the  negligence  of  its  bridge-builder  and  road- 
master  in  caring  for  the  culvert  and  in  failing  to  keep  the  same 
in  proper  repair,  both  in  regard  to  the  improper  construction  and 
continuance  of  the  stockade  and  the  embankment  above  it,  was  in 
law  the  negligence  of  the  defendant,  and  the  Oounty  Court  in  sub. 
stance  so  held  and  instructed  the  jury.  The  correctness  of  this 
holding  and  instruction  is  the  principal  question  involved  in 
the  decision  of  this  case.  The  other  contentions  of  the  defendant 
that  the  declaration  should  have  alleged  that  it  had  notice  of  the 
defects  in  the  culvert  and  embankment,  and  that  evidence  of  notice 
to  its  bridge-builder  and  road-master  of  these  defects  was  improp- 
erly admitted,  depend  upon  whether  the  bridge-builder  and  road- 
master  so  far  stood  in  the  place  of  the  defendant  in  regard  to  its 
duty  and  negligence  to  the  intestate,  that  their  knowledge  of  the 
defects  and  their  negligence  in  regard  thereto  were  in  law  the 
knowledge  and  negligence  of  the  defendant.     The  defendant  ooq- 
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tends  that  the  bridge-builder,  road-master  and  section-boss  were 
fellow-servants  of  the  intestate  in  running  its  trains  and  operating 
the  road,  and  that  their  negligence  and  want  of  care  are  not,  in 
law,  imputable  to  it ;  that  it  is  not  liable  for  the  consequences 
hereof  to  the  intestate  or  his  representatives  ;  and  that  the  con- 
sequences of  such  negligence  were  one  of  the  risks  which  the  intes- 
tate assumed  when  he  entered  upon  the  employment.  It  relies 
upon  the  decision  of  Hard  v.  Vermont  £  Canada  Ratlroad  Co.^ 
32  Vt.  473.  In  the  light  of  that  decision  it  must  be  confessed 
that  they  were  fellow-servants  with  the  intestate  in  the  general 
work  of  operating  the  road.  Since  that  decision  was  promulgated 
the  general  subject  of  how  far  and  when  a  master  is  liable  to  an 
employee  for  injuries  resulting  from  the  negligence  of  a  co-employee 
has  been  often  before  the  courts  of  last  resort  in  this  country  and 
in  England,  and  has  been  much  considered  and  discussed.  The 
conclusions  reached  have  not  been  uniformly  the  same.  The 
general  principles  underlying  the  determination  of  the  duties  and 
liabilities  of  the  master,  and  of  the  risks  which  the  servant  as- 
sumes by  entering  upon  the  employment  are  very  generally  agreed 
upon.  Where  the  employment  is  hazardous  it  is  very  generally 
agreed  that  the  master  assumes  the  duty  of  exercising  reasonable 
care  and  prudence,  to  provide  the  servant  a  reasonably  safe  place, 
and  reasonably  safe  machinery  and  tools  to  exercise  the  employ- 
ment, and  to  maintain  the  place,  machinery  and  tools  in  a  reason- 
ably safe  condition  during  the  time  of  such  employment.  He  also 
assumes  the  duty  of  exercising  the  same  measure  of  care  and 
prudence  to  provide  suitable  materials,  suitable  and  sufficient  co- 
servants  to  properly  exercise  the  employment  or  carry  on  the  busi- 
ness. Where  this  duty  is  discharged  by  the  master,  the  servant 
assumes  all  risks  and  hazards  attendant  upon  the  exercise  of  the 
employment  or  performance  of  the  work,  including  those  resulting 
from  the  negligence  and  carelessness  of  co-servants.  The  diver- 
sity in  the  decisions  has  arisen  in  determining  who  are  co-servants 
in  the  common  employment,  and  whether  the  master  is  to  be 
charged  with  the  negligence  of  an  employee  who  in  some  parts  of 
the  employment  is  strictly  a  co-servant  with  the  person  injured, 
and  in  other  parts  is  discharging  a  duty  incumbent  upon  the  master. 
Some  courts  have  held  that  the  master  is  responsible  for  the 
negligence  of  a  servant  who  had  the  right  to  command  and  did 
command  an  under-servant,  who  was  injured  in  the  performance  of 
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such  command  or  order  negligently  given.  This  distinction  how- 
ever is  not  iiow  generally  reoognisedy  nor  wonld  it  seem  to  be  a 
proper  application  of  the  general  principles  which  all  agree  apply. 
to  the  rektion  of  master  and  servant  in  regard  to  injuries  sus- 
tained  by  the  latter  in  performing  the  service.  The  principal 
diversity  in  the  later  decisions  arises  in  determining  the  extent  of 
the  liability  of  the  master  for  the  negligence  of  his  servant  which 
causes  injury  to  another  servant,  while  performing  a  duty  which 
by  the  relation  of  master  and  servant  rests  upon  the  master.  The 
English  courts  generaUy  hold,  that  when  the  master  has  provided 
a  reasonably  safe  place,  machinery  and  materials  in  and  with 
which  the  work  is  to  be  performed,  but  undertakes  to  keep  the 
place  and  machinery  in  suitable  repair  through  agents  and  ser- 
vants, he  has  fully  performed  his  duty  when  he  has  exercised  rea- 
sonable care  and  prudence  in  selecting  skillful  and  careful  servants 
to  detect  defects  and  make  repairs,  and  has  supplied  such  servants 
with  suitable  help  and  materials  with  which  to  make  such  repairs ; 
and  that  the  master  is  not  liable  to  another  servant  for  any  negli- 
gence of  the  first  servant  in  detecting  and  making  such  repairs. 
Wikon  V.  Merry,  1  L.  B.  S.  &  D.  Ap.  0.  326.  In  this 
case  the  lord  chancellor  states  the  doctrine  as  follows:  '*  I  do 
not  think  the  liability  or  non-liability  of  the  master  to  his  workman 
can  depend  upon  the  question  whether  the  author  of  the  accident 
is  not,  or  is,  in  any  technical  sense,  the  fellow-workman  or  coUa- 
borateur,  of  the  sufferer.  In  the  majority  of  cases  in  which  acci- 
dents have  occurred,  the  negligence  has,  no  doubt,  been  the  negli- 
gence of  a  fellow-workman ;  but  the  care  of  the  fellow-workman 
appears  to  me  to  be  an  example  of  the  rule,  and  not  the  rule  itself. 
The  rule,  as  I  think,  must  stand  upon  higher  and  broader  ground. 
*  *  *  The  master  is  not,  and  cannot  be,  liable  to  his  servant 
unless  there  be  negligence  on  the  part  of  the  master  in  that  in 
which  he,  the  master,  has  contracted  or  undertaken  with  his  ser- 
vant to  do.  The  master  has  not  contracted  or  undertaken  to  exe- 
cute in  person  the  work  connected  with  his  business.  The  result 
of  an  obligation  on  the  master  personally  to  execute  the  work 
connected  with  his  business,  in  place  of  being  beneficial,  might  be 
disastrous  to  his  servant,  for  the  master  might  be  incompetent 
personally  to  perform  the  work.  At  all  events,  a  servant  .  may 
dhoose  for  himself  between  serving  a  master  who  does  and  a  mas- 
ter who  does  not  attend  in  person  to  his  business.     But  what  the; 
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master  ib,  in  my  opinion,  bound  to  his  servant  to  do,  in  the  event 
of  his  not  personally  superintending  and  directing  the  work^  is  to 
select  proper  and  competent  persons  to  do  so,  and  to  furnish  them : 
with  adequate  materials  and  resources  for  the  work.  When  he 
has  done  this  he  has,  in  my  opinion,  done  all  that  he  is  bound  to 
do.  And  if  the  persons  so  selected  are  guilty  of  negligence,  this 
is  not  the  negligence  of  the  master,  and  if  an  accident  occurs  to  a 
workman  to-day  in  consequence  of  the  negligence  of  another  work- 
man, skillful  and  competent^  who  was  formerly,  but  is  no  longer  in 
the  employment  of  the  master,  the  master  is,  in  my  opinion^  not 
liable,  although  the  two  workmen  cannot  technically  be  described 
as  fellow- workmen."  This  yiew  places  the  liability  of  the  master 
upon  the  duty  he  owes  the  workman  arising  from  their  relations 
to  each  other.  It  implies  that  if  the  master  personally  attempts 
to  discharge  that  part  of  the  work  which  the  relation  deyolyes 
upon  him,  and  his  negligence  therein  causes  injury  to  the  work- 
man, the  master  is  liable  therefor.  The  question  is  naturally  sug- 
gested why  should  he  not  also  be  liable  for  the  negligence  of  the 
agent  or  senrant,  whom  he  has  appointed  to  discharge  the  same 
duty  in  his -stead,  although  he  has  exercised  due  care  to  select  a 
person  competent  and  skillful?  Is  such  an  agent  or  serrant,  while 
performing  the  duty  cast  by  the  relation  upon  the  master,  a  fellow- 
workman  with  the  master's  servant  in  the  employment,  in  such  a 
sense  that  the  latter  cannot  and  ought  not  to  recover  of  the  mas- 
ter for  injuries  sustained  through  the  negligence  of  the  former? 
If  so,  the  master  who  performs  his  part  of  the  duty,  as  this  defend- 
ant and  all  corporations  must,  by  agents  and  servants,  secures  an 
immunity  from  liability  which  the  master  who  personally  enters 
the  service  to  manage  and  direct  the  performance  of  the  work  does 
not  enjoy. 

The  doctrine  now  established  by  the  United  States  Supreme 
Ck>urt,  and  by  most  of  the  courts  of  last  resort  in  the  several  > 
States,  holds  the  master  liable  to  his  workman  for  injuries  sus- 
tained from  the  negligent  performance  of  duties  which  rest  by  the 
relation  upon  the  master,  whether  the  master  perform  such  duties 
personally  or  through  an  agent  or  servant.     Says  Mr.  Wharton  in . 
his  work  on  Agency,  §  233  :    ''  It  is  important    *    *    to  remem- 
ber that  the  master  is  liable,  where  the  negligence  of  the  offending 
servant  was  as  to  a  duty  assumed  by  the  master  as  to  working-plaos; 
and  machinery.     A  master,  as  we  have  already  seen,  is  bomnd  when, 
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employing  a  servant  to  provide  for  the  servant  a  safe  working 
place  and  machinery.  It  may  be  that  the  persons  by  whom  buildings 
and  machinery  are  constructed  are  servants  of  the  common  mas- 
ter,  but  this  does  not  relieve  him  from  his  obligation  to  make 
buildings  and  machinery  adequate  for  working  use.  Were  it 
otherwise,  the  duty  before  us,  one  of  the  most  important  of  those 
owed  by  capital  to  labor,  could  be  evaded  by  the  capitalist  em- 
ploying his  own  servants  in  the  construction  of  his  buildings  and 
machinery.  In  point  of  fact  this  is  the  case  with  most  great  in- 
dustrial agencies  ;  but  in  no  case  has  this  been  held  to  relieve  the 
master  from  the  duty  of  furnishing  to  his  employee  material,  ma- 
chinery and  structures,  adequately  safe  for  their  work.  He  does 
not  guarantee  that  either  building,  machinery  or  organization 
should  be  perfect ;  but  he  is  bound  by  the  rule,  sic  utere  Uio  ut 
alienum  non  laedaSy  to  use  such  diligence  and  care  in  this  relation 
as  is  usual  with  good  business  men  in  his  line.  It  is  not  enough 
for  him  to  employ  competent  workmen  to  construct  his  apparatus. 
If  an  expert,  he  must  inspect  their  work,  and  if  not,  he  must  em- 
ploy another  competent  person  as  expert  for  the  purpose.  If  such 
however  is  his  duty  he  must  not  only  see  that  the  structure  he 
provides  is  suitable  at  the  outset,  but  that  it  is  kept  in  repair,  and 
the  repairer's  negligence  in  this  respect  is  the  master's  negligence.  " 

Says  Mr.  Pierce  in  his  work  on  Bailroads,  p.  370  :  '*  The  com- 
pany, like  any  master,  is  under  an  obligation  to  its  servants  to  use 
reasonable  care  to  provide  and  maintain  a  safe  road-bed  and  suit- 
able machinery,  engines,  cars,  and  other  appointments  of  the  rail- 
road, and  is  liable  to  them  for  injuries  resulting  from  defects  which 
it  knew,  or  ought  to  have  known,  and  could  have  prevented  by 
the  exercise  of  such  care ;  and  it  is  under  the  same  duty  and  lia- 
bility to  maintain  these  instrumentalities  in  proper  condition*  The 
servant  assumes  the  natural  risks  of  his  employment,  but  not  those 
which  the  wrongful  act  of  the  employer  has  added.  " 

The  same  doctrine  was  hold  by  the  United  States  Supreme 
Oourt  in  Hough  v.  Railway  Ch.,  100  U.  S.  213,  in  which  Mr. 
Justice  Hablak  reviews  the  authorities.  In  a  note  the  reporter 
has  cited  a  long  list  of  cases  sustaining  the  doctrine.  Holden  v. 
FUchburg  R.  Co.,  129  Mass.  268,  also  found  in  2  Am.  &  Eng. 
B.  B.  Oases,  94,  is  a  recent  case  on  this  subject,  in  which  the 
theh  Chief  Justice  Orat  of  Massachusetts,  ably  reviews  the  cases 
And  states  the  same  doctrine.     The  editor  of  the  latter  report  has 
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in  a  note  to  this  case  collected  a  large  number  of  American  cases 
in  which  the  same  doctrine  has  been  announced.  When  the  case 
of  Bard  y.  VL  £  Canada  R.  R.  Co.,  supra,  was  decided,  the 
liability  of  the  master  was  held  to  be  dependent  upon  whether  the 
servant  whose  negligence  caused  the  injury  and  the  servant  in- 
jured were  fellow-servants  in  a  common  employment  or  work. 
Making  this  the  test  for  determining  the  master's  liability,  the 
reasoning  and  conclusions  of  the  late  Chief  Justice  Pierpoint  are 
unanswerable.  But  this  test,  while  determinative  in  a  great  num- 
ber of  cases,  as  we  have  seen,  has  been  abandoned  both  in  Eng- 
land and  in  this  country,  and  in  lieu  thereof  the  master's  liability 
has  been  made  to  rest  upon  whether  the  negligence  arose  in  the 
performance  of  a  duty  for  the  careful  discharge  of  which  he  be- 
came responsible  when  he  assumed  the  relation  of  master  to  the 
injured  servant.  On  the  principles  which  we  think  furnish  the 
true  ground  upon  which  the  master's  liability  rests,  and  on  the 
American  application  of  them,  the  charge  of  the  County  Court  in 
the  particulars  to  which  exceptions  were  taken  contains  no  error. 
The  American  doctrine  holding  the  master  liable  for  the  negli- 
gence of  his  servant  while  discharging  a  duty  which  the  master 
owes  to  a  general  workman  is  more  consonant  with  reason  and 
the  general  safety  of  the  travelling  public  than  the  English  doc- 
trine announced  in  Wilson  v.  Merry,  supra.  The  bridge-builder 
and  road-master  while  inspecting  and  caring  for  the  defectively 
constructed  culvert,  were  performing  a  duty  which  as  between  the 
intestate  and  defendant  it  was  the  duty  of  the  defendant  to  per- 
form. Their  negligence  therein  was  the  negligence  of  the  defend- 
ant. Being  the  agents  of  the  defendant  for  the  performance  of 
these  duties,  notice  to  them  in  regard  to  the  defective  construction 
of  the  stockade  as  affecting  the  safety  of  the  culvert,  was  notice 
thereof  to  the  defendant.  Hence,  the  evidence  to  show  such  notice 
to  them  was  properly  admitted.  The  declaration  charged  that  the 
defendant  was  negligent  in  regard  to  the  construction  and  repair 
of  the  culvert.  This  bound  the  plaintiff  to  prove  such  negligence. 
As  against  the  motion  in  arrest  in  judgment,  this  was  sufficient. 
It  could  not  be  negligent  in  these  particulars  unless  it  knew 
through  those  on  whom  it  had  cast  the  duty  of  inspecting  and  re- 
pairing the  culvert,  or  ought  to  have  known  of  the  defects  com- 
plained of.  The  charge  of  culpable  negligence  impliedly  charged 
the  defendant  with  knowledge  of  the  defects. 
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Nor  do  we  think  that  the  eyidence  showed  that  the  freshet  whioh 
washed  out  the  embankment  was  so  extraordinary  as  to  excuse  the 
defendant  from  liability.  It  showed  that  the  culyert  was  sufficient 
in  capacity  and  construction,  if  it  had  not  been  for  the  improper 
construction  of  the  stockade,  to  have  discharged  all  the  water  that 
flowed  in  the  brook  on  that  occasion.  Under  the  eyidence  it  was 
dearly  the  duty  of  the  court  to  submit  that  question,  as  it  did,  to 
the  determination  of  the  jury.  Hence,  the  defendant's  request 
asking  the  court  to  hold  that  the  defendant  was  not  liable  on  this 
account  was  properly  refused. 

The  judgment  of  the  County  Court  is  affirmed. 

JudgmmU  ofirmkL 


Wmxrar  ▼.  Fibst  Natiokal  Bakk  of  B&atxlbbobo. 

Bank'^duiifiUtoipecialdepoiU, 

The  plaintiff  dellyered  bonds  to  the  defendant,  a  oonntry  bank,  without  Its 
■oUeltation,  and  with  no  agreement  for  reward,  and  took  a  receipt  spedfy- 
iag  that  thej  were  reoelyed  "  for  eafe-keeping  as  a  special  deposit."  The 
honde  were  deposited  In  defendant's  safe,  with  the  yaloables  of  the  defend- 
ant, and  it  was  claimed  thatthej  were  taken  therefrom  by  robbeiy.  The  safe 
was  left  open  daring  the  tranaaction  of  bosineBe,  there  was  no  gate  in  the 
paasagewaj  from  the  rear  of  the  banking^room  behind  the  coanter,  and  only 
one  pereon  was  left  in  charge  about  noon  each  day.  HM  (1)  that  defendant 
was  liable  only  for  groes  negligence;  (S)  that  there  wap  no  CTldenoe  of  gross 
negligence  ;  (8)  it  was  error  to  take  into  accoant  any  profit  to  the  bank  by 
sale  of  the  coupone,  for  none  was  allowed  by  the  contract. 

CASE  for  negligence.    The  head-note  shows  the  taata.    The 
plaintiff  had  judgment  below. 

KiUredge  Hdskins  and  E.  J.  Phelpa,  for  deffflidant. 
'    Martin  &  Bddy^  for  plaintiff. 

RiDFiELDx  J.  This  is  an  action  on  the  case,  charging  the  de- 
fendant  with  negligence  and  want  of  care  in  keeping  14,000  of 
XT.  S,  bonds  as  a  special  deposit,  and  by  which  negligence  said 
bonds  were  lost    The  defendant  executed  and  delivered  to  the 
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y  on  'delivery  of  the  bonds,   the  following  contraot  or 
receipt: 

*    '*  The  National  Bank  of  Brattleboro,  Brattleboro,  Vt. ,  July  23, 

1866.     Beoeived  of  J.  D.   Whitney,  14,000  for  safe  keeping,  as  a 

special  deposit 

S.  M.  Waitb,  C." 

The  written  contract  states  the  understanding  of  the  parties, 
and  by  that  the  obligation  and  duties  of  the  defendant  must  be 
determined.  The  words  in  the  contract,  "for  safe  keeping, '' 
merely  express  the  purpose  of  the  deposit ;  and  it  would  be  im- 
plied if  it  had  not  been  expressed.  It  was,  as  we  think,  a  naked 
deposit,  without  reward.  The  possible  conjectural  benefit  that 
might  accrue  to  the  defendant  by  purchasing  the  coupons,  if  the 
depositors  should  offer  to  sell  them  to  the  bank,  when  there  was 
no  obligation  to  do  so,  is  too  remote.  The  bank  would  be  sup- 
posed to  have  proyision  for  greater  security  for  the  safe  keeping 
of  money  and  valuable  papers  than  dwelling-houses  and  other  or- 
dinary buildings ;  and  it  would  be  implied  that  these  bonds  were 
to  be  kept  in  tbe  vault  of  the  bank,  and  with  the  same  security  as 
the  bank  afforded  to  valuables  and  papers  of  like  character  of  its 
own  ;  and  a  less  degree  of  care  and  diligence  would  be  required 
than  if  the  bonds  had  been  received  by  the  defendant  for  hire  and 
teward,  or  for  some  temporary  use  of  its  own. 

The  exact  measure  of  responsibility  of  a  naked  bailee,  without 
reward,  is  stated  in  somewhat  different  language  by  texfc  writers, 
And  in  the  adjudged  cases.  Sir  Wm.  Jones  states  :  "  That  a 
bailee  of  this  sort  is  answerable  only  for  fraud  or  for  gross  neg- 
lect, which  is  considered  as  evidence  of  it,  and  not  for  such  or- 
dinary inattentions  as  may  be  compatible  with  good  faith  *  * 
in  this  case  the  measure  of  diligence  is  that  which  the  bailee  uses 
in  his  own  affairs."  The  nature  of  the  property  and  purposes  the 
parties  had  in  view,  as  appears  from  the  quality  of  the  property 
and  character  of  the  act  of  deposit,  are  a  part  of  the  case.  Banks 
are  instituted,  and  its  buildings  constructed,  for  the  delivery  in, 
and  safe  keeping  of,  money  and  money  securities ;  and  these  bonds 
were  deposited  in  the  defendant's  bank  for  the  greater  security  of 
the  bonds, —  '^  for  safe  keeping.''  And  it  must  be  implied  that  the 
defendant  undertook  to  use  all  the  appliances  for  the  security  of 
its  own  property  for  "  the  safe  keeping  "  of  the  plaintiff's  bonds, 
and  in  good  faith.    But  it  would  not  be  liable  for  the  robbery  or 
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larceny  of  the  bonds,  unless  there  was  complicity  lor  bad  faith. 
The  defendant  requested  the  court  to  charge  the  jury  that  upon 
the  eyidence  the  bailment  was  gratuitous.  The  court  declined  so 
to  charge,  but  did  chaige  that  the  bonds  were  delivered  at  the 
solicitation  of  the  defendant.  The  plaintifiF  testified  that  the  cash- 
ier passed  the  bonds  in  an  envelope  to  the  plaintiff  on  the  counter 
of  the  bank,  and  remarked,  **  Tou  can  leave  these  bonds,  if  you 
would  like  to,  for  safe  keeping."  Plaintiff  inquired,  ''if  they 
would  be  safe  to  leave  them  there  ? ''  The  cashier  replied,  ''  they 
will  be  as  safe  as  our  own  property."  There  was  in  tliis  no  so- 
licitation for  the  custody  of  the  bonds,  or  suggestion  of  expected 
benefit,  but  merely  a  suggestion  that  he  might  leave  them  if  he 
chose  to,  and  they  would  be  safe  as  their  own  property.  The  bank 
obtained  no  right  to  sell  or  use  the  bonds,  but  a  naked  custody. 
If  the  plaintiff  left  the  bonds,  after  the  interview  as  detailed  by 
himself,  it  was  of  his  own  free  will  and  choice.  The  court 
charged  the  jury  that  there  was  evidence  of  a  special  agreement  to 
keep  the  bonds  safely.  But,  as  has  been  intimated,  the  leaving 
the  bonds  for  ''safe  keeping,"  or  accepting  them  for  that  avowed 
purpose,  is  not  a  covenant  or  warranty  that  the  defendant  will 
protect  the  bonds  absolutely  from  all  danger,  or  indemnify  the 
plaintiff  against  loss,  but  is  rather  a  declaration  of  the  purpose  of 
the  parties  in  placing  them  in  the  defendant's  safe,  and  giving  the 
protection  and  immunity  which  the  means  of  safely  in  the  bank 
afforded  like  securities  of  the  defendant. 

The  court  further  charged  that  there  was  evidence  in  the  qase 
tending  to  show  that  "  the  bank  received  benefit  from  the  special 
deposit  by  the  purchase  and  sale  of  the  gold  coupons ;  and  perhaps 
in  some  other  way ;  perhaps  in  the  purchase  and  sale  of  the  bonds 
themselves." 

It  is  to  be  noticed  that  the  contract  gave  the  defendant  a  naked 
custody  of  the  bonds,  without  any  right  to  seU  or  use  the  bonds  or 
coupons.  If  plaintiff  should  thereafter  elect  to  sell  the  coupons  to 
the  defendant,  it  was  a  matter  of  choice,  and  we  see  nothing  in  the 
case  evidencing  that  in  the  sale  of  coupons  to  the  defendant  there 
was  other  benefit  than  an  accommodation  to  the  plaintiff. 

We  think  the  court  erred  in  allowing  the  jury  to  go  into  specu- 
lation and  conjecture  to  conceive  a  possible  benefit  to  the  defend- 
ant from  the  deposit  in  order  to  find  a  different  rule  of  liability 
than  that  imposed  by  the  contract.      It  was  error  to  instruct  the 
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juiy  that  there  might  be  benefit  to  the  defendant  *'  perhaps  in  the 
sale  of  the  bonds/'  when  by  the  contract  it  had  no  right  to  do  so ; 
and  *'  perhaps  in  some  other  way/'  a  way  not  disclosed  by  the 
evidence  or  known  to  the  court  This  being  a  naked  bailment, 
without  reward,  the  legal  rights  and  duties  of  the  parties  arise 
from  the  character  of  the  property  and  relation  of  the  parties. 
And  when  ''the  winds  are  let  loose/'  and  the  imagination  has  no 
rein,  arising  from  the  loss  of  property  by  the  alleged  robbery  of 
a  pubUc  money  institution,  affecting  the  rights  of  many  persons, 
it  is  the  more  incumbent  upon  courts  to  keep  the  case  ''  well  an- 
chored "  in  the  law,  and  keep  out  of  the  case  all  evidence,  espe- 
cially combustible  matter,  that  does  not  legally  affect  the  rights 
and  duties  of  the  parties.  The  rule  of  law  affecting  this  class  of 
bailments  (unless  there  be  special  facts  which  qualify  the  du- 
ties which  this  case  does  not  disclose)  would  require  this  defend- 
ant, considering  the  nature  of  the  property,  to  have  kept  the  bonds, 
in  good  faith,  within  its  safe,  under  all  the  safeguards  afforded  to 
like  property  of  its  own.  This  is  the  concurrent  rule  of  the  civil 
and  common  law.  Jones  on  Bail.,  pp.  122-123,  p.  46,  note  18 ; 
Lord  Holt,  in  Ooggs  v.  Bernard,  2  Lord  Baym.  915  ;  Chancellor 
Kent,  2  Oom.  562;  Ibsi&r  v.  Bssex  Bank,  17  Mass.  479;  9  Am. 
Dec.  168;  First  Nat.  Bank  of  Oarlyie  v.  Graham,  100  U.  S.  644. 

The  plaintiff  claims  that  there  was  evidence  of  negligence  of  the 
defendant,  in  this,  that  there  was  a  passageway  from  the  rear 
of  the  banking  room,  behind  the  counter,  not  protected  by  a  gate  ; 
that  the  safe  was  left  open,  during  business  hours,  for  convenient 
access  of  the  bank  officers  in  the  transaction  of  business ;  that  a 
short  time,  about  noon,  each  day,  the  bank  was  left  in  charge  of 
one  person,  while  his  associate  was  absent  at  dinner.  Negligence 
was  a  fact  to  be  proved  by  the  plaintiff  to  the  jury.  But  there 
would  seem,  nothing  so  unusual  in  these  facts,  if  proved,  that  they 
oould  be  accounted  negligence,  much  less  gross  negligence,  such 
as  would  charge  the  defendant.  A  gate  was  proved  to  be  in  use 
in  some  banks,  and  would  be  in  a  measure,  doubtless,  a  barrier 
against  intrusion,  but  slight  in  its  character.  New  appliances  for 
the  safety  of  property  are  suggested  by  experience,  and  applied 
from  time  to  time  if  found  useful,  but  none  have  been  found  that 
subtle  villainy  cannot  surmount  or  evade.  All  banks  have  not 
the  same  protection  against  fire,  robbery  and  violence  ;  and  none 
are  absolutely  safe.  Men  have  been  gagged  and  robbed  in  the 
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banks  and  on  the  street.  Tet  men  continue  to  travel  the  street 
with  money  and  yaloable  papers  in  their  pockets,  and  cashiers 
continue  during  business  hours  to  manage  banks  alone  in  the 
country  villages  of  this  State ;  and  it  is  deemed  safe.  Bobbery 
at  midday  in  a  country  village,  like  lightning  or  the  whirlwind,  is 
not  kept  in  mind  as  a  present  danger.  When  a  loss  occurs,  the 
mind  becomes  quickened,  and  conceives  that  this  or  that  precau- 
tion would  have  averted  it.  There  are  manifold  inventions  for 
the  securil^  of  property,  fire-proof  and  burglar-proof  locks  and 
safes,  and  more  appliances  in  the  cities  where  the  amount  and  ex- 
posure is  greater,  but  all  are  not  the  same.  But  where  a  deposit 
is  made  in  a  country  bank  or  country  store  for  safe  keeping,  the 
law  implies  a  duty  to  employ  the  means  of  seonrity,  and  keep  it  as 
he  does  his  own. 

[Omitting  minor  points.] 

Judgment  is  reversed  and  cause  remanded. 


MoDOUOALL  T.  PAQB. 
(6ft  Yk  1S7.) 

Bankrvpt^^diteharg^  ^foreign  oredUffF. 

A  debt  oontnetod  by  a  resident  of  Veimaat  to  a  resident  of  ^^i^^^.  mA 
payable  in  Canada,  is  not  barred  bj  a  dischaige  under  the  United  States 
Bankrupt  Act,  where  the  creditor  was  not  a  ipartj  to  and  had  no  peisonal 
notice  of  the  proceedings. 

ASSUMPSIT.    The  head-note  shows  the  point    The  defendant 
had  judgment  below. 

Bdwards  dt  Dickerman,  for  defendant. 

John  Young 9  for  plaintiflb. 

BowBLL,  J.  These  cases  were  heard  together.  They  are  alike 
in  legal  substance,  except  that  in  the  MeDougaU  case  there  is  a 
question  of  a  new  promise,  which  we  dispose  of  in  limine  by  say- 
ing that  no  clear,  distinct,  and  unequivocal  promise  is  found,  whibh 
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is  eesential  to  the  reviyal  of  a  debt  that  is  baned  by  a  dischaige 
.in  bankruptcy.  AUen  y.  Fnyutan,  18  WaUL  1.  Indeed  no  prom* 
iae  whateyer  to  pay  is  found,  but  only  an  attempt  to  compromise 
shown. 

The  main  question  is  this:  Does  a  discharge  under  the  United 
States  Bankrupt  Act  operate  in  the  courts  of  this  State  to  bar  the 
.enforcement  of  a  debt  proyable  under  said  act,  but  contracted  and 
payable  in  Canada  by  a  person  resident  in  this  State  to  a  person 
resident  in  Canada,  who  neither  proyed  his  debt  in  bankruptcy, 
nor  in  any  way  became  a  party  to  the  proceedings,  nor  had  any 
personal  notice  thereof?  This  is  an  important  question,  and  has 
been  twice  argued  before  the  full  bench,  aud  has  reoeiyed  our  care- 
ful consideration. 

.  Section  5119,  XJ.  S.  Bey.  Stat,  proyides,  that  '^  a  discharge  in 
bankruptcy  duly  granted  shall  *  *  *  release  the  bankrupt 
from  all  debts,  claims,  liabilities,  and  demands  which  were  or 
might  haye  been  proyed  against  his  estate  in  bankruptcy."  Sec- 
tion 5019  proyides  for  giying  notice  of  the  institution  of  proceed- 
ings to  all  creditors  upon  the  schedule  filed  with  the  debtor's 
petition,  or  whose  names  may  be  giyen  to  the  register  in  addition  by 
the  debtor.  Upon  application  for  a  discharge,  notice  is  to  be  giyen 
to  all  creditors  who  haye  proyed  their  debts.  Sec*  5109. 
.  Some  things  connected  with  this  subject  may  be  regarded  as 
setUed.  And  in  the  first  place,  there  is  no  doubt  that  a  debt  or 
liability  arising  in  any  country  may  be  discharged  by  the  laws  of 
that  country  ;  and  that  such  a  discharge,  if  it  releases  the  debt  or 
liability,  and  does  not  merely  interfere  with  the  remedy,  or  course 
of  procedure  to  enforce  it,  wiU  be  an  eftectual  answer  to  the  claim, 
not  only  in  the  courts  of  that  country,  but  m  eyery  other  country. 
This  is  the  law  of  England,  and  is  a  principle  of  priyate  interna- 
tional law  adopted  in  other  countries.  Peck  y.  Hibbard,  26  Vt. 
698;  Story  Confl.  Laws,  §§  335,  838;  BoyiLL,  C.  J.,  in  Bttis  y. 
JT  Henry,  L.  B.,  6  C.  P.  228. 

Secondly,  as  a  general  proposition,  it  is  also  true  that  a  discharge 
under  a  foreign  bankrupt  law  is  no  bar  to  an  action  in  the  courts  of 
another  country  on  a  contract  made  and  to  be  performed  there. 
M'MiUan  y.  M'Neia,  4  Wheat  209 ;  Smith  y.  Buchanan,  1  East, 
6 ;  Enis  y.  M^Henry,  L.  B.,  6  C.  P.  228.  This  is  because  of  want 
of  jurisdiction  in  the  court  granting  the  discharge,  so  that  the  debt 
jxr  liability  is  not  thereby  released. 
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But  it  is  contended  on  the  part  of  the  defendants,  that  a  dis- 
charge onder  the  bankrapt  law  of  any  coontiy  is  a  bar  in  the 
courts  of  that  country  to  all  debts  and  liabilities  proTable  under 
the  law,  whereyer  contracted  or  to  be  performed ;  that  by  resort* 
ing  for  the  enforcement  of  his  debt  to  the  courts  of  the  oountiy 
granting  the  discharge,  the  creditor  waives  his  extra-territorial 
immunity^  subjects  himself  to  the  lex  fori,  and  cannot  deny  the 
effectiveness  of  the  discharge  against  him.  And  this  seems  to  be 
the  doctrine  in  England,  though  we  think  that  none  of  the  cases 
to  which  we  have  been  referred  go  to  the  full  extent  of  holding  it^ 
as  none  of  them  appear  to  be  cases  in  which  the  liability  was  con- 
tracted or  to  be  performed  in  countries  in  nowise  subject  to  Brit- 
ish rule.  For  it  is  important  to  be  remembered  in  this  connec- 
tion, that  for  the  purposes  of  the  Imperial  Bankrupt  Act,  the 
British  dominions  form  one  country  or  law-district  (Dicey's  Law 
of  Domicile,  355  d  seq.) ;  and  that  in  case  of  the  legislature  of  the 
United  Kingdom  making  laws  that  will  be  binding  upon  her  colo- 
nies and  dependencies,  a  discharge  in  the  colonies  or  in  the  mother 
country  may  by  the  imperial  legislature  be  made  a  binding  dis- 
charge in  both,  whether  the  debt  or  liability  arose  in  one  or  the 
ether,  and  that  a  discharge  created  by  an  act  of  the  English  Par- 
liament would  be  clearly  binding  on  the  English  courts,  and  that 
they  would  be  bound  to  give  effect  thereta  EU%b  v.  M* Henry,  K 
R,  6  0.  P.  228. 

Armani  v.  Castrique,  as  reported  in  13  M.  &  W.  443,  was  a  mere 
•question  of  pleading,  and  the  effect  of  an  English  certificate  in  an 
English  court  as  against  a  foreign  creditor  was  not  involved, 
though  some  discussion  on  that  subject  incidentally  arose  between 
the  court  and  counsel  during  the  argument,  when  Pollock,  G.  B., 
said  that  an  English  certificate  was  a  discharge  as  against  all  the 
world  in  the  English  courts.  And  he  put  it  on  the  ground  that 
the  goods  of  the  bankrupt  all  over  the  world  were  vested  in  the 
assignee,  and  that  it  would  be  manifest  injustice  to  take  the  prop- 
erty of  the  bankrupt  in  a  foreign  country,  and  then  allow  a  for* 
eign  creditor  to  come  and  sue  him  in  England.  JSdwarde  v. 
Ronaldy  1  Knapp,  259,  came  up  on  appeal  from  the  Supreme 
Court  of  Calcutta.  It  was  an  action  of  general  assumpsit.  Plea, 
discharge  in  bankruptcy  in  England.  Replication,  that  the  cause 
of  action  accrued  in  Calcutta,  where  the  appellees  were  domiciled, 
and  that  they  had  no  notice  of.  the  proceedings  in  bankruptcy. 
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HM^  that  the  certificate  was  a  good  bar.  But  Galcuttay  as  shown 
by  the  case,  was  ''a  place  govemed  by  and  subject  to  the  laws 
of  England.''  Royal  Bank  of  Scotland  v.  Ouihbert,  1  Rose, 
462,  was  an  action  in  the  Court  of  Sessions  in  Scotland,  and  holds 
that  an  English  certificate  is  a  bar  in  the  Scotch  courts  to  a  debt 
contracted  in  Scotland.  And  in  Sidaway  v.  Uayy  3  B.  &  C.  12, 
it  was  held  that  a  debt  contracted  in  England  by  a  trader  residing 
in  Scotland  was  barred  by  a  discharge  under  a  sequestration  in 
Scotland  issued  in  conformity  to  the  54  Geo.  3,  in  the  same  man- 
ner as  debts  contracted  in  Scotland.  These  cases  simply  give 
eifect  to  imperial  legislation.  Odtoin  v.  Forbes^  1  Buck,  57,  was  a 
suit  instituted  in  the  Dutch  Colonial  Court  of  Demerara,  for  the 
lecoTery  of  the  balance  of  an  account  for  sugars  consigned  to  and 
received  by  the  defendant  and  his  partner  in  London,  and  the  de- 
fendant pleaded  his  discharge  in  bankruptcy  in  England.  The 
Colonial  court  held  the  certificate  a  discharge  of  the  debt,  put- 
ting the  case  mainly,  if  not  wholly,  on  the  grounds  of  comity  and 
reciprocity  which  were  shown  to  exist  between  England  and  Hol- 
land, and  that  the  efFect  of  the  certificate  ought,  in  justice,  to  be 
co-extensive  with  the  assignment,  and  that  if  foreign  courts  al- 
lowed the  assignee  under  an  English  commission  to  strip  the 
debtor  of  his  foreign  property  by  giving  effect  to  the  assignment 
in  their  jurisdiction,  they  were  bound  in  justice  to  give  equal  ef- 
fect to  the  certificate,  and  not  leave  the  debtor  liable  to  actions  by 
foreign  creditors.  From  this  judgment  the  plaintiffs  appealed  to 
the  king  in  council,  and  the  case  came  on  to  be  heard  on  appeal  at 
the  Cock  Pit,  on  Saturday,  31st  May,  1817,  when  judgment  was 
aflBrmed;  but  on  what  ground  does  not  appear,  as  no  opinion  of  the 
English  court  is  given.  Demerara  is  a  part  of  British  Guiana,  the 
government  of  which  is  vested  in  a  governor  appointed  by  the 
British  Crown,  and  a  court  of  policy,  originaUy  instituted  by  the 
Dutch  in  1773  for  Demerara,  11  Enc.  Brit  251;  and  whether  this 
case  is  to  be  regarded  as  merely  giving  effect  to  imperial  legislation 
or  not,  it  does  not  seem  to  be  much  authority  for  the  doctrine  that 
an  English  certificate  in  an  English  court  is  a  bar  to  a  debt  where- 
cver  contracted,  but  involved  rather  the  question  whether  the 
Colonial  court  would  give  effect  to  an  English  certificate.  We 
have  examined  some  English  cases  to  which  we  have  not  been  re- 
ferred, and  among  them  is  EUib  v.  JP Henry ,  L.  R,  6  P.  C.  228,  in 
which  it  was  held  that  a  discharge  from  a  debt  or  liability  under  u 
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bankrupt  act  of  the  Imperial  Parliament  is  a  discharge  from  such 
debt  or  liability  in  the  courts  of  any  countiy  forming  part  of  the 
British  dominions. 

But  without  further  consideration  of  the  English  cases,  we  think 
it  may  be  said  that  the  defendant's  contention  is  in  accordance  with 
the  English  rule.  Becognitions  of  that  rule  are  found  scattered 
through  the  English  reports  and  text-books.  Dicey's  Law  of 
Domicile,  rule  2,  355.  But  it  seems  to  rest  largely  on  the  ground 
put  by  Pollock,  0.  B.,  in  Artnam  y.  Oastrique,  namely,  the  uni- 
versal effect  there  given  to  an  assignment  in  bankruptcy.  For  it  is 
the  settled  law  of  England  that  an  assignment  under  the  bankrupt 
law  of  a  foreign  country  passes  all  the  personal  property  of  the 
bankrupt  situate,  and  all  debts  owing,  in  England,  and  that  the  at- 
tachment of  such  property  by  an  English  creditor,  after  bankruptcy, 
with  or  without  notice  to  him,  is  invalid  to  overreach  the  assign- 
ment. And  the  same  doctrine  holds  there  under  English  assign- 
ments as  to  personal  property  and  debts  of  the  bankrupt  in  foreign 
countries.  And  upon  principle,  it  is  said  that  all  attachments 
made  by  foreign  creditors  in  foreign  countries,  after  such  assign- 
ments, ought  to  be  held  invalid;  and  that  at  all  events,  a  British 
creditor  will  not  be  permitted  to  hold  the  property  acquired  by  a 
judgment  under  any  attachment  made  in  a  foreign  country  after 
such  assignment.  Story  Oonfl.  Laws,  §  409.  The  same  doctrine 
obtains  in  France  and  Holland.  Story  Oonfl.  Laws,  §  417.  But 
the  ubiquity  of^the  operation  of  assignments  under  foreign  bank- 
rupt laws  has  always  been  denied  in  this  country,  and  such  assign- 
ments are  not  permitted  to  prevail  against  a  subsequent  attachment 
of  the  bankrupt's  effects  found  here.  Our  courts  will  not  subject 
citizens  to  the  inconvenience  of  seeking  their  dividends  abroad  when 
they  have  the  means  of  satisfying  their  demands  at  home.  Bodh 
V.  Clark,  17  How.  322,  and  cases  passim.  The  law  of  Germany  i» 
the  same.     Whart  Oonfl.  Laws,  §  844. 

^he  wording  of  our  Bankrupt  Act  is  certainly  broad  enough  to 
cover  foreign  debts,  for  the  bankrupt  is  to  be  released  from  all 
debts  which  were  or  might  have  been  proved  against  his  estate.  But 
is  the  act  to  be  construed  as  intended  to  include  foreign  contracts, 
they  not  being  particularly  mentioned  therein?  Not  if  we  adopt 
the  rule  laid  down  in  Suydam  v.  Broadpiax,  14  Pet  67,  m  these 
words:  ''And  it  may  be  laid  down  as  a  safe  proposition,  that  a 
statute  discharging  contracts  or  denying  suits  upon  them,  without 
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the  particular  mention  of  foreign  contracts,  does  not  include  them.** 
**  Baita  ssij  quia  statuium  vUMigit  senip^r  dispofiere  d$  oantractibu^ 
factis  intra  et  non  nostra  tmritarium  suum/*  In  M^Menomy  y., 
Murray 9  8  Johns.  Ch.  435,  Ohancellor  Kent  adopts  the  same  rule, 
4uid  says:  ''A  bankrupt  or  an  insolvent  act  ought  not  to  be  pre* 
sumed  to  haye  been  intended  to  reach  foreign  contracts  unless  it  he 
so  declared**  ^JBut  in  Murray  y.  DeRoitenham,  6  Johns.  Oh.  52, 
which  was  concerning  the  same  subject-matter  as  M^Menotny  y. 
Murray^  he  held  this  language:  ''But  I  do  not  apprehend  that  we 
are  to  require  an  express  declaration  of  the  legislature  that  foreign 
•creditors  are  included  in  the  operation  of  a  bankrupt  law,  when  the 
language  of  the  statute  is  otherwise  sufficiently  general  and  compre* 
hensiye,  and  when  the  evident  policy  of  the  law  is  to  embrace  all 
4ebts  that  can  be  proved  under  the  commission,  and  to  give  the 
unfortunate  merchant  who  conducts  himself  fairly  new  credit  in 
the  commercial  world  and  new  capacity  for  business."  But  in 
Reimsdyk  v.  Kafie^  1  Oal.  371,  Judge  Stoby  adopted  and  applied 
the  rule  in  Suydain  v.  Broadnax,  We  think  this  the  true  rule  to  be 
adopted  in  construing  this  class  of  statutes,  rather  than  to  impute 
to  the  legislature  an  intention  to  include  matters  beyond  its  juris- 
diction. 

In  Penniman  v.  Meigs,  9  Johns.  325,  a  discharge  under  the  in- 
aolvent  law  of  New  York  was  held  to  bar  a  suit  on  a  promissory 
note  given  in  Oonnecticut  to  the  plaintiff  resident  in  Bhode  Island, 
who  did  not  assent  to  the  proceedings  nor  receive  any  dividend  from, 
the  defendant's  estate.  The  case  was  put  on  the  ground  that  the 
statute  was  peremptory  and  binding  on  their  courts,  and  that  they 
were  bound  thereby  to  treat  the  discharge  as  a  bar  to  all  suits  brought 
there  on  antecedent  contracts  wherever  made.  It  will  be  seen  her^ 
after  that  this  case  is  opposed  to  the  whole  current  of  American  de- 
cision, State  and  Federal;  and  in  Hicks  v.  Hoickkiss,  7  Johns.  Oh. 
812;  11  Am.  Dec.  472,  Chancellor  Eknt  refers  to  it  as  overruled  by 
MMiOan  v.  M*Neill,  4  Wheat  209.  Going  upon  the  ground  of 
Pennifnan  v.  Meigs,  and  referring  to  it  as  a  weU-considered  case  and 
''  much  in  point,'*  it  was  held  in  Murray  v.  DeRottetiham,  that  a 
discharge  under  the  United  States  Bankrupt  Act  of  1800  was  a  bar 
to  a  debt  provable  under  said  act,  though  contracted  and  payable 
in  Oermany.  But  the  authority  of  this  case  is  very  much  shaken 
by  the  overruling  of  the  case  on  which  it  is  based;  and  we  think  it 
runs  counter  to  the  great  current  of  American  cases. 
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In  this  connection  we  refer  to  M  ^Menotny  y.  Murray ^  and  re- 
mark that  that  case  is  reconcilable  with  Murray  t.  DeRotienham, 
only  on  the  ground  that  in  the  former  the  chancellor  was  speaking 
of  an  dbsohUe  discharge,  effectiye  eyerywhere,  as  distinguished  from 
a  mere  denial  of  remedy  to  foreign  creditors  in  the  courts  of  the 
country  granting  the  discharge. 

In  Paitison  y.  Wilbur,  10  R.  I.  448,  effect  was  giyen  to  an  Amer- 
ican certificate  against  foreign  creditors,  on  the  authority  ol»  Pe9^ 
niman  y.  Meigs,  Murray  y.  DeRotUnham^  and  In  re  Zarega,  4  Law 
Reporter,  480  (A.  D«  1842),  which  last  case  we  haye  not  seen. 

But  this  court  has  held  in  Bedell  y.  Scruion,  54  Yt.  493,  that  a 
discharge  under  our  insolyent  law  is  no  bar  to  a  suit  brought  here 
for  the  enforcement  of  a  debt  contracted  in  this  State  by  a  person 
resident  here  to  a  person  resident  in  New  Hampshire,  who  did  not 
prove  his  debt  in  insolvency,  nor  in  any  way  become  a  party  to  the 
proceedings.  And  this  is  now  the  well-settled  doctrine,  eyen 
though  the  contract  by  its  terms  is  to  be  performed  in  the  State 
where  the  discharge  is  granted.  Baldwin  y.  Hah,  1  WalL  223; 
Kelly  y.  Drury,  9  Allen,  27. 

But  it  is  said  that  these  cases,  and  especially  the  cases  in  the 
Supreme  Court  of  the  United  States,  go  upon  constitutional  rather 
than  jurisdictional  grounds.  And  this  is  true  to  some  extent 
But  some  of  them  do  not  discuss,  and  none  of  them  exclude,  the 
non-jurisdictional  ground,  while  many  of  them  go  solely  upon  that 
ground.  Thus  in  Baldwin  y.  Hale,  ^  Insolyent  laws  of  one  State 
cannot  discharge  the  contracts  of  citizens  of  other  States,  because 
they  have  no  extra-territorial  operation,  and  consequently  the  tri- 
bunal sitting  under  them,  unless  in  cases  where  a  citizen  of 
such  other  State  yoluntarily  becomes  a  party  to  the  proceedings, 
has  no  jurisdiction  in  the  case.  Legal  notice  cannot  be  given^ 
and  consequently  there  can  be  no  legal  default."  In  Bedell  y. 
Scrufon,  this  court  said  that  it  was  a  question  of  citizenship,, 
and  that  State  courts  and  State  laws  are  powerless  to  affect  the 
rights  of  non-resident  creditors  by  any  jurisdiction  they  may  have 
or  exercise  over  the  person  of  the  debtor  or  by  any  proceedings 
iH  rent  affecting  the  debt.  In  Hawley  v.  Hunt,  27  Iowa,  303, 
Judge  DiLLOK  says:  '^  A  creditor  cannot  be  compelled  by  a  State 
of  which  he  is  not  a  citizen  or  resident  to  become  a  party  to  in- 
solvency proceedings  therein.  Such  proceedings  are  judicial  in 
their  nature,  so  that  jurisdiction  oyer  the  person  of  tlie  creditor  is 
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awentiaL  Notice  is  requisite  to  jurisdiction  in  such  cases,  and 
can  no  more  be  given  in  insolvency  proceedings  than  in  personal 
actions  when  the  party  to  be  notified  resides  out  of  the  State;  and 
hence  a  discharge  under  a  State  insolvent  law  will  not  and  can- 
not discharge  a  debt  due  to  a  citizen  of  another  State,  unless  the 
latter  appears  and  voluntarily  submits  to  the  jurisdiction  of  the 
court  by  becoming  a  party  to  the  proceedings  or  claiming  a  dividend 
thereunder/*  In  Pratt  v.  Chase,  44  N.  Y.  597 ;  8.  c,  4  Am.  Rep.  718, 
it  is  said  that  ;'  as  to  creditors  of  the  insolvent  who  are  not  citizens 
of  the  same  State  where  the  discharge  is  granted,  the  want  of  bind- 
ing force  to  defeat  the  obligation  of  a  contract  is  founded  upon  want 
of  jurisdiction  over  such  creditors." 

The  question  of  waiver  of  extra-territorial  immunity  by  suing  in 
the  courts  of  this  State,  although  not  expressly  ruled  in  Bedell  v. 
8cruto7i,  was  directly  involved  in  it,  and  that  decision  amounts  to 
an  absolute  denial  of  any  such  waiver.  But  that  question  was 
expressly  ruled  in  8oule  v.  Chase,  39  N.  Y.  342,  in  these  words  : 
**  The  plaintiff  in  the  case  before  us  being  a  non-resident  when  tlic 
debt  was  incurred  and  when  the  insolvent  proceedings  were  com- 
menced, was  not  divested  of  his  extra-territorial  immunity  by 
resorting  to  a  court  of  this  State,  and  the  discharge  is  not  available 
against  him."  Hunt,  C.  J.,  however  dissented  and  said  all  there 
is  to  be  said  on  the  other  side.  In  KeUey  v.  Drury,  9  Allen,  27, 
it  is  said  :  '^  This  court  has  not  been  disposed  to  make  any  dis- 
crimination in  favor  of  our  citizens  in  proceedings  against  them  in 
the  State  courts  in  distinction  from  proceedings  in  the  courts  of  the 
United  States."  In  a  very  recent  case  in  Maine,  Hills  v.  Carlton, 
74  Me.  156,  this  point  is  ruled  thus  :  ''  This  debt  not  being 
discharged,  the  plaintiffs  have  an  equal  right  to  enforce  the  payment 
of  their  debt  with  other  citizens  having  claims  to  enforce.  The 
courts  in  the  cases  cited  like  the  present  have  held  that  a  discharge 
shall  not  be  a  bar.  An  absolute  discharge  of  a  debt,  and  a  prohibi- 
tion against  all  remedies  for  its  enforcement,  would  seem  to  differ 
little  m  their  consequences  to  the  creditor.  The  discharge  affords 
no  defense  to  the  plaintiff's  claim." 

But  it  is  said  that  while  this  may  be  true  as  to  discharges  granted 
under  State  insolvent  laws,  it  is  not  true  as  to  discharges  granted 
under  the  National  Bankrupt  Act*  Bat  wherein  lies  the  distinction 
in  principle  ?  But  it  is  said  that  under  the  National  Bankrupt  Act 
all  creditors,  foreign  as  well  as  domestic,  are  to  be  notified.  But  of 
Vol.  XL7  — 77 
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what  avail  is  notice  to  foreign  oreditora  ?  They  are  beyond  the  jiuv* 
diction,  and  out  of  reach  of  process.  Are  their  debts  to  be  in- 
validated by  the  judgment  of  a  court  that  has  neither  jurisdiction 
of  them  nor  of  their  debts  ?  If  so,  upon  what  principle  ?  Judge 
Stobt,  in  ReifMdyh  y.  Kans^  1  Oal.  871,  says  :  ^  The  general  nde 
is,  that  a  discharge  of  a  contract  according  to  the  lex  loct  conirachu 
IS  good  everywhere  The  rule  is  founded  upon  public  convenience 
and  the  comity  of  nations.  It  would  seem  to  follow  from  the  same 
principle  that  a  discharge  under  the  municipal  laws  of  a  foreign 
State  should  not  affect  the  validity  of  such  a  contract.''  And  he  goes 
on  to  say  :  '*  I  cannot  but  presume  that  the  judicial  tribunals  of 
Rhode  Island,  in  all  cases  where  a  different  rule  were  not  prescribed 
by  their  own  legislature,  would  adopt  the  jtisgefUiufn  as  to  the  con- 
struction and  validity  of  foreign  contracts  sought  to  be  enforced  by 
their  process.  If  therefore  the  words  of  the  act  of  insolvency  do  not 
necessarily  extend,  as  I  think  they  do  not,  to  foreign  contracts, 
I  can  entertain  no  doubt  that  they  would  adjudge  them  according 
to  that  equity  which  the  usage  of  nations  had  settled  and  applied. 
I  hold  it  to  be  a  legitimate  inference  from  doctrines  already  es- 
tablished, that  a  contract  made  in  a  foreign  country,  and  to  be 
governed  and  discharged  by  its  laws,  cannot  be  discharged  by  a 
mere  regulation  of  another  country  to  which  the  parties  have  not 
bound  themselves  to  submit.  *  *  *  A  discharge  under  an  in- 
solvent act  goes  au  fonds  to  the  merits  and  not  it  Vordre  judicunre 
to  the  process  or  remedy." 

The  distinction  as  to  the  forum  in  which  the  party  elects  to 
institute  his  action  may  be  very  material  in  regard  to  all  that  is 
mere  remedy.  But  when  the  question  goes  to  the  merits,  the  far 
hd  should  govern,  unless  the  Isx  fort  expreBsitj  forbids  it  The 
rule  is  thus  stated  in  the  very  recent  case  of  Prtiehard  v.  Norton^ 
106  IT.  S.  124 :  **  The  principle  is,  that  whatever  relates  to  the 
remedy  and  constitutes  part  of  the  procedure  is  determined  by 
the  law  of  the  forum,  for  matters  of  process  must  be  uniform  in 
the  courts  of  the  same  country ;  but  whatever  goes  to  the  sub- 
stance of  the  obligation  and  affects  the  rights  of  the  parties  as 
growing  out  of  the  contract  itself  or  inhering  in  it  or  attaching  to 
it  is  governed  by  the  law  of  the  contract"  There  is  no  express 
prohibition  in  the  law  of  this  State  nor  of  the  United  States  for- 
bidding the  lex  loci  to  govern,  and  we  fail  to  see  on  what  principle 
these  cases  should  be  excepted  from  the  general  rule.      We 
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the  principle  of  the  case  in  54th  Yt.  and  other  similar  cases 
is  decisive  of  the  cases  before  us  in  fayor  of  the  plaintifiFs ;  that 
that  principle  is  as  applicable  to  a  discharge  in  bankmptcy 
as  to  a  discharge  in  insolvency.  And  this  was  the  opinion  of 
the  late  Chief  Justice  Bedfield^  as  shown  in  his  note  to  Bald- 
win V.  HaUf  3  AnL  Law  Beg.  (N.  S.)  470,  wherein  he  says:  ^'  The 
contrast  between  State  insolvent  laws  and  a  general  bankrupt  law 
of  the  United  States  consists  chiefly  in  this,  that  one  is  confined  to 
the  particular  State,  and  the  other  operates  throughout  the  Nation. 
And  one  residing  without  the  State,  having  a  claim  against  the 
debtor  who  has  obtained  his  discharge  under  the  insolvent  laws  of 
a  State,  stands  in  the  same  relation  to  the  discharge  that  a  foreign 
resident  does  to  a  discharge  obtained  under  a  general  bankrupt 
law. ''  We  regard  this  as  sound  doctrine,  and  fully  in  accord 
with  fundamental  pnnciples  of  the  law,  from  which  no  departure 
should  be  made.  Though  this  precise  question  does  not  appear 
to  have  been  ruled  by  the  Supreme  Court  of  the  United  States, 
we  think  it  safe  to  say  that  no  decision  of  that  court  gives  conn* 
tenance  to  a  contrary  doctrine. 

Judge  Wheeleb  has  favored  us  with  the  statement  of  a  case 
that  came  before  Judge  Blatchford  in  the  early  part  of  1878, 
which  involved  the  question  of  junsdietion  over  foreign  creditors. 
A  firm  in  New  York  was  composed  of  residents  of  New  York 
and  a  resident  of  Canada.  The  Canadian  member  was  indebted 
to  other  residents  of  Canada,  and  the  firm  was  indebted  to  resi^ 
dents  of  New  York.  The  Canadian  creditors  came  into  New 
York  and  attached  the  property  of  the  Canadian  member  of  the 
firm  there.  Proceedings  in  bankruptcy  were  instituted  against 
the  firm  in  season  to  avoid  the  attachment,  provided  there  could 
be  an  adjudication  of  bankruptcy,  and  such  proceedings  would 
reach  the  property  of  the  individual  partners  as  well  as  of  the 
firm.  U.  S.  Bev.  Stats.,  §  5121.  The  Canadian  creditors  appeared 
and  objected  to  an  adjudication  of  bankruptcy  of  the  firm,  or  of 
any  more  than  the  resident  members  of  it,  on  the  ground  that 
there  was  no  jurisdiction  of  the  Canadian  member.  The  resident 
creditors  insisted  that  the  court  had  jurisdiction  of  the  firm  as 
such,  and  of  these  Canadian  creditors,  because  they  had  come 
into  the  jurisdiction  and  appeared  as  parties  to  the  proceedings. 
To  this  latter  claim  it  was  replied  that  they  did  not  appear  to  par- 
ticipate in  the  proceedings  nor  the  avails  thereof,  but  only  to 
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object  to  haying  the  property  inyolved  on  which  they  had  claims. 
Judge  Blatchford  held  that  the  court  had  no  jurisdiction  of  the 
Canadian  partner  nor  of  the  Canadian  creditors,  either  on  account 
of  their  coming  into  the  jurisdiction  to  attach  the  property  of  that 
partner,  or  of  their  appearing  as  parties  to  the  proceedings  for 
the  purpose  of  objecting  to  an  adjudication  that  would  involve  the 
property  they  had  attached,  and  the  adjudication  was  limited  ac^ 
cordingly. 

In  the  cases  at  bar,  the  court  granting  the  discharge  in  bank- 
ruptcy had  jurisdiction  neither  of  the  plaintiffs  nor  of  their  debts. 
The  obligatory  force  of  said  debts  therefore  is  in  nowise  impaired 
by  said  discharge  in  the  country  where  they  were  contracted  and 
payable.  There  is  no  express,  and  we  think  no  implied,  enact- 
ment. State  or  National,  forbidding  the  courts  of  this  State  to 
afford  the  plaintifb  a  remedy  for  the  enforcement  of  their  debts 
here.  A  discharge  under  bankrupt  or  insolvent  laws,  unlike  the 
bar  of  statutes  of  limitations,  goes  to  the  merits  and  not  to  the 
process  or  remedy.  The  jus  gmUium  privatum  is,  that  contracts 
valid  in  the  place  where  they  are  made  and  to  be  performed  are 
to  be  held  valid  everywhere,  by  the  tacit  or  implied  assent  of  the 
parties  {Pritchard  v.  Norton),  a  rule  founded  not  only  in  the 
convenience  but  the  necessities  of  nations*  On  what  principle 
then  shall  we  refuse  these  plaintiffs  a  remedy  in  our  courts  P 

Judgments  reversed,  and  judgments  on  the  reports  for  the 
plaintifb* 

Judgment  aeeordingljf. 

"BOYOE,  0.  J.,  and  BBDirnsLD,  J.,  dissented. 


Clark  v.  Dowimro. 

<»  Vt.  S».) 

AmauU  —  ttriktng  hortt, 

H  wmy  be  an  Msanlt  to  strike  a  horae  which  another  is  driving.^ 

ASSAULT  and  battery.     The  head-note  and  opinion  showtiie 
point.     The  defendant  had  judgment  below. 

^  BeeStoteT.  jrartffi(8iN.O.fi(M|),aOAm.  Rep.711,eiidiiote,  71S. 
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A.  Jf.  Dickey  and  0.  A.  Dtek^y,  for  plaintiff. 
JL  M.  Harwy  and  J.  R,  Darling,  for  defendant. 

RoTOB,  G.  J.  [Minor  points  omitted.]  The  only  other  ezoeption 
taken  was  to  the  refosal  of  the  court  to  chai^  as  requested.  The 
eyidence  referred  to  in  the  exoeptions,  and  upon  which  the  request 
was  predicated,  and  the  question  of  what  in  law  constitutes  an 
assault,  have  to  be  considered  in  deciding  whether  the  request  should 
have  been  complied  with  or  not.  It  appears  that  the  eyidence  as 
to  what  transpired  at  the  time  and  upon  the  occasion  when  it  was 
claimed  that  the  assault  was  committed  was  conflicting,  and  the 
request  was  based  upon  the  supposition  that  the  jury  might  find 
the  facts  as  the  plaintiff's  evidence  tended  to  show. 

Admitting  that  the  jury  might  so  find,  did  the  striking  of  the 
plaintiff's  horse  constitute  an  assault  upon  the  plaintiff  ?  It  is  not 
necessary  to  constitute  an  assault  that  any  actual  violence  be  done 
to  the  person.  If  the  party  threatening  the  assault  have  the 
ability,  means,  and  apparent  intention  to  carry  his  threat  into 
execution,  it  may  in  law  constitute  an  assault.  The  disposition, 
accompanied  with  a  present  ability  to  use  violence,  has  been  held 
to  amount  to  an  assault.  Where  violence  is  used  it  is  not  indis- 
pensably necessary  that  it  should  be  to  the  person.  It  was  decided 
in  Hopper  v.  Reeve,  7  Taunt.  698,  that  the  upsetting  of  a  chair  or 
carriage  in  which  a  person  was  sitting  was  an  assault ;  in  Martin  v. 
Shoppe,  3  0.  &  P.  373,  that  riding  after  a  person  at  a  quick  pace 
and  compelling  him  to  run  into  his  garden  to  avoid  being  beaten 
was  an  assault ;  that  the  striking  of  the  horse  upon  which  the  wife 
of  the  plaintiff  was  riding  was  an  assault  upon  the  wife.  1  Stephen 
N.  P.  210. 

An  assault  is  defined  in  Hays  v.  People,  1  Hill,  351,  to  be  an  at- 
tempt with  force  or  violence  to  do  a  corporal  injury  to  another. 
The  striking  of  the  plaintiff's  horse  in  the  manner  that  his  evidence 
tended  to  show  would  probably  result  in  a  corporal  injury  to  him ; 
hence  the  request  should  have  been  complied  with. 

The  case  should  have  been  submitted  to  the  jury  for  them  to  find 
whether  the  striking  was  as  the  plaintiff  claimed  it  to  have  been,  or 
m  the  manner  and  for  the  reasons  indicated  m  the  defendant's  pi 

Judgmeni  reversed,  and  cause  remanded. 
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(BiVt   «».) 
Mmigage — of  fffcwmg  tfnp%. 

of  iprowlBg  oops,  indndlng  gnuM,  Is  saperior  to  a  ■ubsaqaent 

TRESPASS.     The  opinion  states  the  case.     The  pbuntifl  had 
judgment  below. 

Hard  Jt  Saffwi^  tor  defendant. 

F.  E.  Woodbridge  and  Pitkin  A  Huu,  for  plaintiff. 

VBA2ST,  J.  June  21,  1880,  the  National  Life  Insurance  Com- 
pany held  a  mortgage  on  defendant's  farm  to  secure  the  payment 
of  $11,000,  expressed  in  promissory  notes,  then  overdue,  this 
mortgage  being  dated  in  1874.  It  also  held  on  same  date,  June 
21,  a  chattel  mortgage  on  some  stock  and  other  personal  property 
on  the  farm,  as  further  security  for  a  part  of  this  debt  The 
defendant  was  in  possession  when  the  mortgages  were  given,  and 
has  so  continued  ever  since,  and  on  the  day  named  conveyed  to 
this  company,  by  a  chattel  mortgage  in  form,  but  executed  with 
all  the  fonmJity  required  in  the  execution  of  a  mortgage  of  real 
estate,  certain  personal  property  on  said  farm,  and  as  stated 
therein,  ''also  all  the  grass  and  oats  and  corn  now  growing  on 
two  hundred  and  thirty  acres  of  said  farm,*'  to  further  secure 
$2,000  of  said  indebtedness.  This  mortgage  was  duly  recorded 
June  23,  in  the  records  of  mortgages  of  personal  property.  On 
the  3d  of  September,  1880,  after  the  grass  and  grain  had  been 
harvested  and  stored  in  bams  on  the  farm,  certain  creditors  of  the 
defendant  caused  it  to  be  attached  as  his  property.  The  defendant 
afterward  disposed  of  this  hay  and  grain  under  the  authority  of 
the  mortgagee,  a  part  by  sale,  and  a  part  by  consumption  on 
the  place.  Thereupon  the  plaintiff,  who  was  the  attaching  officer,, 
broiUglit  this  suit  in  trespass  and  trover  against  the  defendant  who 

was  the  mortgagor. 

■ " '  ^ 

•8«6  Mayer  t.  Taylor  (60  Ala.  40D,  44  Am.  Rep.  BSS,  and  note,  ns^ 
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The  question  ib  aa  to  the  effect  of  the  mortgage  given  June  21J 
It  was  a  good  conyeyance  between  the  parties ;  but  did  it  create  'a 
prior  lien  in  the  mortgagee  as  against  said  attachment  ? 

As  to  the  grain  described  in  the  mortgage^  the  mortgagee's  lien 
was  superior  under  the  Chattel  Mortgage  Act ;  beeause  the  owner 
of  land  may  make  a  valid  mortgage  of  his  crop  that  he  has  planted 
and  before  it  is  harvested  as  well  as  after.  This  is  upon  the  principle, 
that  although  the  crpp  intended  to  be  conveyed  is  not  at  the 
time  of  the  mortgage  in  actual  matured  existence  and  in  that  form 
actually  belonging  to  the  mortgagor,  yet  it  potentially  belongs  to 
him  as  an  incident  of  other  property  then  in  existence  and 
belonging  to  him.  In  the  language  of  Chief  Justice  Hobart  : 
**  Land  is  the  mother  and  root  of  all  fruits.  Therefore  he  that 
hath  it  may  grant  all  fruits  that  may  arise  upon  it  after,  and  the 
property  shall  pass  as  soon  as  the  fruits  are  extant.^'  OratUham 
V.  Mawley,  Hob.  132 ;  Ifvans  v.  Roberts,  5  Bam.  &  Cress.  836 ; 
Jones  on  Chattel  Mortgages,  g  140,  and  cases  cited  in  the  notes 
thereto.  The  doctrine  of  potential  possession  is  restricted  to  cases 
where  the  property  producing  the  product,  growth  or  increase  be- 
longs to  the  mortgagor,  and  is  not  extended  to  mere  possibilities 
or  expectancies  of  acquiring  property  without  any  present  interest 
in  it.  The  Vermont  Chattel  Mortgage  Act  provided  at  the  time 
this  mortgage  was  executed  that  "  all  personal  property  not  exempt 
from  attaehfneni  ♦  ♦  «  ghal}  be  gabject  to  mortgage, ''  etc. 
It  is  contended  that  this  clause,  italicised  for  convenience  of 
reference  here,  operated  as  a  restriction  or  limitation  as  to  personal 
property  that  might  be  mortgaged.  We  think  that  clause  was 
nevw  intended  to  have  that  effect.  The  object  of  the  act  was 
not  to  make  chattel  mortgages  lawful,  because  they  were  lawful 
before  by  the  common  law,  but  to  make  the  public  record  take  the 
place  of  possession,  and  thus  overcome  the  rule  in  this  State  that 
a  mortgage  of  non-exempt  property,  without  change  of  possession, 
is  invalid  as  against  a  subsequent  attaching  creditor  or  purchaser. 
The  necessity  extended  only  to  non-exempt  property,  and  so  we 
think  these  words  were  inadvertently  and  unnecessarily  incorpo- 
rated at  first.  In  the  revision  of  1880,  they  were  left  out  with- 
out changing  the  scope  of  the  act.  The  general  rule  is  that  any 
property  which  is  capable  of  absolute  sale  may  bo  mortgaged. 
Doteey  v.  Bally  7  Neb.  460.  Or  as  expressed  by  Powell,  page  ^  \ 
^Everything  which  maybe  considered  as  property,  whether, in  the 
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technical  language  of  the  law,  denominated  real  or  personal  property, 
may  be  the  subject  of  a  mortgage." 

Tho  more  important  question  is  whether  the  mortgage  was  valid 
as  to  the  grass,  as  against  this  attachment  The  plaintiff  contends 
it  was  not,  on  the  ground  that  growing  grass  is  not  personal 
property.  He  claims  there  is  a  fundamental  distinction  between 
the  products  of  land  resulting  from  the  annual  labor  of  man  in  sow- 
ing as  well  as  reaping,  and  such  products  as  result  from  natural 
growth  without  planting. 

Although  the  cases  are  not  uniform,  there  is  abundant  authority 
holding  or  recognizing  the  distinction  to  the  effect  that  crops,  like 
corn,  wheat,  rye,  potatoes,  etc,  called  fnieius  industriaies^  arc 
considered  as  the  representatives  of  the  labor  and  expense  bestowed 
upon  them,  and  regarded  as  chattels  while  still  growing ;  and  as 
such  go  to  the  executor  instead  of  the  heir,  and  may  be  seized  on 
execution  as  chattels,  and  may  be  sold  or  bargained  by  parol ;  while 
growing  grass  and  trees  and  fruit  on  trees,  eall&ifructus  naiuraUs, 
are  in  contemplation  of  law  a  part  of  the  soil  of  which  they  are  the 
natural  growth,  and  descend  with  it  to  the  heir,  and  until  severed 
cannot  be  seized  on  execution,  and  under  the  statute  of  frauds  can- 
not be  sold  or  conveyed  by  parol. 

But  if  the  owner  of  the  fee  of  the  land,  by  a  conveyance  in 
writing,  sells  these  natural  products  of  the  earth,  which  grow 
spontaneously  and  without  cultivation,  to  be  taken  from  the  land, 
or  sells  the  land,  reserving  them  to  be  cut  and  removed  by  him- 
self, the  law  regards  this  as  equivalent  to  an  actual  severance. 
Browne  Frauds,  §  236.  Question  is  made  in  the  books  whether  a 
chattel  mortgage  of  such  products  by  the  owner  of  the  land  can  be 
considered  a  severance,  in  law,  before  the  law  day  has  expired. 
However  this  may  be,  we  think  if  an  absolute  sale  operates  a  sev- 
erance in  contemplation  of  law,  then  a  chattel  mortgage,  executed 
as  this  was,  after  condition  is  broken,  must  have  the  same  effect ; 
because  the  established  rule  in  this  State  is  that  after  the  condi- 
tion is  broken  the  interest  of  the  mortgagor  becomes  at  law  abso- 
lutely vested  in  the  mortgagee,  and  he  is  entitled  to  immediate 
possession.  Hagar  v.  Brainard,  44  Vt.  294.  The  mortgagor,  if 
he  remains  in  possession,  is  only  tenant  at  sufferance,  with  right 
of  redemption  in  equity.  We  regard  the  condition  of  this  mort- 
gage as  broken  immediately  upon  execution.  It  was  given  as  fur- 
ther security  of  notes  which  specified  when  thej  were  to  be  paid 
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and  which  were  then  oyerdue.  This  same  mortgagee  was  then 
entitled  to  the  possession  under  the  breach  of  the  original  mortgage. 
In  such  a  case  no  demand  was  necessary  in  order  to  create  a  breach 
of  the  condition  of  the  new  mortgage.  It  does  not  appear  that  any 
extension  of  time  was  given ;  and  no  implication  arises  that  the 
terms  of  the  debt  were  varied; 

We  think,  that  although  growing  grass  .may  be  realty,  the  owner 
of  it  and  of  the  land  on  which  it  grows  may  mortgage  it  as  a 
•chattel  and  that  such  mortgage  is  valid  between  the  parties  ;  and 
that  when  the  mortgage  becomes  absolute  by  the  non-performance 
of  the  conditions  thereof  before  an  actual  severance  of  the  grass, 
it  operates  a  severance  in  law  so  as  to  change  the  grass  from  real  to 
personal  property,  and  that  a  record  of  the  mortgage,  as  required 
by  law  in  case  of  chattel  mortgages,  is  constructive  notice  to  third 
parties  after  the  grass  is  cut ;  and  that  such  mortgage  and  record 
then  constitute  a  valid  lien  as  against  an  attachment  as  a  chattel 
of  the  mortgagor.  Jones  Mortg.  §  146,  and  cases  there  cited ; 
Fitch  Y.Burk,  38  Vt  683  ;  SUrh^ig  v.  Baldwin.  42  id.  306  ;  Cud 
worth  Y.  Scotty  41  N.  H.  456. 

It  is  not  decided  that  the  same  result  would  not  follow  if  the  con- 
dition of  the  mortgage  was  not  broken  —  see  Bank  v.  Orary,  1  Barb. 
546 — or  whether  the  mortgage  must  be  executed  as  this  was. 

The  description  of  the  property  was  prima  facie  suiBcient.  It 
is  not  necessary  that  the  property  should  be  so  described  as  to  be 
capable  of  being  identified  by  the  written  recital.  The  description 
need  not  be  such  as  would  enable  a  stranger  to  select  the  property, 
but  it  must  point  out  the  subject-matter  of  the  mortgage  so  that  a 
third  person  by  its  aid,  together  with  the  aid  of  such  inquiries  as 
the  instrument  itself  suggests,  may  identify  the  property  covered. 
Jones  Mortg.,  §§  53-55. 

The  pro  forma  judgment  of  the  County  Court  is  reversed,  and 
Judgment  for  the  defendant. 

Judgmoni  accordingly. 
VoimXLV  — 7« 
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KVAPP  y.    FULUDL 

In  an  action  of  libel  for  ambtgoous  or  ironical  worda,  cridence  ia  competent  to 
show  the  application  and  interpretation  pat  on  the  words  bj  the  platntilTa 
acqnaintanoea;  and  evidence  of  sabaeqaent  hoatile  publicationa  and  oral 
dedarationa  ia  admiarible  to  ahow  the  animoa. 

ACTION  of  libel.    The  opinioD  states  the  esse*    The  phdni- 
iff  had  judgment  below. 

JteLeodf  for  defendants. 

B.  R.  Hard,  for  plaintiff. 

PowiBSy  J.  This  was  an  action  for  a  libel  predicated  upon  an 
article  published  by  the  defendants  in  the  Addison  County  Journal, 
as  follows : 

*^  One  day  last  week  two  of  our  citissens  went  to  the  residence 
of  a  farmer  a  short  distance  from  the  village  on  business,  and 
on  arriving  there  went  to  the  door  and  rapped  but  received  no 
response ;  they  rapped  a  second  time  and  no  response ;  and 
a  third  time  with  the  same  result.  They  then  opened  the  door 
and  walked  in,  and  as  they  did  so  who  should  emerge  from  the 
bedroom  but  one  of  our  prominent  officials  with  a  young  lady 
of  the  house,  who  being  inquired  of  as  to  the  whereabouts  of 
members  of  the  family,  said  they  were  all  absent  but  her.  After 
some  conversation  our  gay  Lothario  took  his  leave.  Query  :  Was 
said  official  there  on  probate  business  ?  Perhaps  it  would  be  in 
order  for  him  to  **  rise  and  explain,  "  as  many  of  our  people  would 
like  to  be  informed.  '^ 

The  plaintiff  was  allowed  against  the  objection'  of  ihe  defend- 
ants to  prove  by  his  acquaintances  who  read  the  above  article  whom 
they  understood  it  to  refer  to,  and  what  they  understood  the 
charge  imputed  by  it  was. 

It  is  argued  that  this  evidence  could  not  be  received  until  it 
had  been  shown  that  the  witnesses  had  knowledge  of  the  circum- 
stances happening  at  or  near  the  time  of  publication  to  which  the 
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artide  necessarily  referred,  and  that  they  got  their  understanding 
as  to  the  person  referred  to  from  their  knowledge  of  these  circnm- 
stances.  It  was  not  made  qnite  clear  in  argument  what  scope 
counsel  intended  to  give  to  the  above  proposition,  but  the  tenor  of 
the  argument  was  that  the  reader  of  the  publication,  in  making  up 
his  conclusion  as  to  the  person  aimed  at,  must  exclude  from  con- 
sideration personal  information  he  might  possess,  drawn  from 
sources  not  furnished  by  the  article  itself,  or  known  to  him  other- 
wise and  referred  to  by  the  article. 

There  is  considerable  conflict  in  the  cases  touching  the  admis* 
sion  of  testimony  of  witnesses  as  to  their  understanding  of  alleged 
libeUous  language.  The  authorities  are  uniform  that  the  meaning 
is  a  question  for  the  jury,  and  the  jury  are  to  put  themselves  aa 
nearly  as  may  be  in  the  shoes  of  the  reader,  and  from  his  stand- 
point determine  the  character  of  the  language.  To  determine 
this  question  it  is  obvious  that  the  language  will  be  construed  by 
the  reader,  not  only  with  reference  to  all  the  facts  and  circnm- 
stances  recited  in  the  article  itself,  but  also  with  reference  to  such 
other  facts  as  the  writer  might  reasonably  expect  to  be  within  the 
present  knowledge  of  the  reader.  If  an  article  adopts  terms  or 
forms  of  expression  which  have  a  provincial  meaning  unlike  their 
natural  import,  and  are  addressed  to  persons  of  the  locality  where 
such  provincialisms  are  understood,  the  writer  is  bound  to  expect 
that  his  language  will  be  read  in  its  provincial  sense. 

If  a  person  is  known  in  a  locality  as  having  a  nickname,  or  one 
given  him  by  reason  of  some  oddity  of  manner,  peculiarity  of  gait 
or  dress,  or  some  oflBcial  character,  and  the  article  refers  or  may 
refer  to  such  name  or  character  instead  of  the  true  name,  all  per- 
sons reading  an  article  referring  to  somebody  under  such  name, 
and  knowing  who  bore  the  name,  would  feel  well  assured  respect- 
ing the  person  alluded  ta  Such  name  or  character  is  but  an 
alias  for  the  person's  true  name. 

But  it  would  not  do  to  say  that  the  jury  are  presumed  to  know 
all  the  facts  known  by  the  reader.  The  reader  having  an  intimate 
acquaintance  with  the  person  in  question,  both  under  his  true  name 
and  in  his  official  character,  can  apply  an  ambiguous  reference 
to  its  proper  object  at  once.  The  jury  may  be,  and  practically 
speaking  naturally  would  be,  a  class  of  persons  not  intimately 
acquainted  with  these  facts.  They  could  not  stand  in  the  shoes 
of  the  witness.       And  to  lay  before  them  the  naked  f aet  that  a 


fi20  VSBMONT, 


Knapp  ▼.  Faller. 


person  had  some  pecoliarities  that  possibly  mark  him  as  the  one 
referred  to  in  the  article  is  forcing  the  jury  into  the  region  of 
conjecture. 

In  cases  where  the  mental  condition  of  a  person  is  in  question, 
a  non-expert  witness  may  detail  facts  from  which  the  jury  may 
judge  whether  the  person  ia  insane.  He  may  go  further  and  tell 
the  jury  what  his  opinion  is  as  to  his  insanity.  The  jury  may 
add  this  opinion  to  the  facts  detailed,  and  on  the  whole  form  their 
opinion.  There  are  many  cases  where  the  distinction  between 
opinion  or  understanding  and  fact  is  quite  shadowy  and  undefina- 
ble,  and  oftentimes  a  recital  of  facts  is  tantamount  to  the  expres- 
sion of  opinion.  The  witness  &miliar  with  the  facts  can  group 
and  combine  them  into  a  conclusion  that  has  some  value,  while  the 
jury,  less  familiar  with  them,  will  be  more  likely  to  give  them  their 
proper  force  if  the  witness  states  his  conclusion.  No  danger  can 
arise  from  this  CTidence  when  a  cross-examination  is  open  to  the 
adverse  party.  If  the  language  of  the  article  is  unambiguous, 
there  is  no  room  for  evidence  of  the  witness'  understanding  of  its 
meaning.  But  if  it  is  ambiguous  or  ironical,  if  it  is  the  soft  im- 
peachment of  the  coward  who  is  afraid  to  call  men  and  things  by 
their  right  names,  but  prefers  by  innuendo  and  insinuation  to  vil- 
ify his  victim,  it  is  a  case  where  acquaintances  may  state  their 
understanding  of  the  language  made  use  ol  As  Abbott,  G.  J.,  in 
Burks  V.  Warren^  2  C.  ft  P.  307,  bsjb  :  *''  It  is  not  necessary  that 
all  the  world  should  understand  the  libel ;  it  is  sufficient  if  those 
who  know  fche  plaintiff  can  make  out  that  he  is  the  person  meant  ** 

The  doctrine  that  in  such  cases  the  witness  may  state  his  under- 
standing of  the  language  used  is  recognised  m  2  Oreenl.  Ev., 
§  417 ;  Leonard  v.  Atten,  11  Gush.  241  ;  Stacy  v.  Part,  Pub.  Oo.,  68 
Me.  279 ;  Smith  v.  Mihs,  15  Vt.  245 ;  Odgers  lib.  &  SI. 
539,  and  numerous  cases  there  cited.  And  the  same  authorities 
declare  that  this  evidence  may  be  received  to  determine  the  nature 
of  the  offense  charged  by  the  article. 

In  the  succeeding  issue  of  the  Journal,  and  after  this  suit  was 
brought,  the  defendants  published  another  article  referring  to  the 
one  in  question,  to  the  plaintiff  by  name  and  to  the  suit  he  had 
brought.  This  article  was  put  in  evidence  against  the  defendant's 
objection. 

''Any  words  written  or  spoken  of  the  plaintiff  before  or  after 
those  sued  on,  or  even  after  the  commencement  of  the  action,  are 
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admiflsible  to  show  the  animus  of  the  defendant.  "  Odgers  Lib.  &  81. 
271. 

''The  second  paragraph  was  admissible  to  show  what  the  inten- 
tion of  the  defendant  was  in  publishing  the  first  '*  BosAiarQCTSTy  J., 
in  Barwell  t.  Adinns,  1  Man.  &  Oran.  807. 

The  testimony  of  Meekin  as  to  a  conversation  had  with  defend- 
ant Smith  a  few  days  after  the  first  publication^  in  which  a  hostile 
feeling  toward  the  plaintifF  was  manifested,  was  admitted.  One 
question  inyolved  is,  what  was  in  the  defendant's  mind  when  he 
published  the  article  ?  Although  his  acts  and  words  on  that  occa- 
sion are  the  beet  evidence  on  this  point,  still  if  he  afterward  gives 
expression  to  an  ill  feeling,  that  is  to  be  received  for  what  it  ia 
worth  as  pointing  to  his  motive  at  the  time  of  publication. 

Many  of  the  exceptions  taken  on  the  trial  were  abandoned  in 
this  court*  We  find  no  error  in  the  judgment  below,  and  the 
game  is  afBimed. 

JudffmmU  affirmed. 


Bbllows  y.  Sowun. 

CB5  vt.  m.) 

(hmpramim  —  ^  dcnb^^  cUrim — ccnMeraHam. 

An  sgieement  by  benefldarifls  under  a  will  with  an  heir  at  law,  who  is  ont  off 
by  the  will  and  threatens  to  contest  it  on  the  gioond  of  ondae  inflnenee,  to 
paj  him  money,  in  consideration  of  hia  desisting.  Is  valid  if  the  heir  at  law 
honest] J  thought  he  had  reaoonable  ground  for  setting  up  that  daim. 

ASSUMPSIT.    The  opinion  states  the  point   The  plaintiff  had 
judgment  below. 

WiUan  £  Hall,  G.  A.  Ballard,  Noble  d  Smith,  and  FarringUm 
A  Pari,  for  plaintiff. 

Bdson,  Start  4t  Orass  and  Z.  P.  Poland,  for  defendant 

Boss,  J.  The  exceptions  taken  on  the  trial,  as  well  m  regard  to 
the  defendant's  motion  for  a  verdict,  as  in  regard  to  the  refusal  of 
the  court  to  charge  as  requested,  relate  mainly  to  the  subject  of 
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the  consideration  for  the  defendant's  promise.  This  subject,  and 
the  particular  phase  of  it  involved  in  this  case,  was  under  considera- 
tion in  OrtMbee  v.  Hatae,  54  Vt  182  ;  8.  c,  41  Am.  Bep.  841.  It 
is  there  said  :  **  The  compromise  of  a  doubtful  right  is  a  sufficient 
consideration  for  a  promise,  and  it  does  not  matter  on  whose  side 
the  right  ultimately  turns  out  to  be."  The  soundness  of  this  proposi- 
tion is  not  fairly  open  for  debate.  It  is  elementary.  The  plaintiff 
was  heir  at  law  of  Hiram  Bellows.  He  was  interested  in  whatever 
disposition  he  made  of  his  property.  He  had  the  right  to  oppose 
the  establishment  of  any  wiU  made  by  him  when  offered  for  probate. 
Not  being  a  legatee  or  devisee  in  the  will  of  Hiram  Bellows,  it  was 
for  the  plaintiff's  interest  to  prevent  the  establishment  of  the  will. 
The  defendant  was  named  executor  in  the  will,  and  his  wife  and 
daughter  were  special  legatees,  and  his  wife  the  residuary  legatee. 
He  was  therefore  interested  in  the  establishment  of  the  will.  Hence, 
if  the  plaintiff  had  any  reasonable,  bona  fide  ground  to  oppose  the 
establishment  of  the  will,  and  forbore  to  exercise  such  right  at  the 
request,  and  because  of  the  promise  of  the  defendant,  such  promise 
would  be  founded  upon  a  good  consideration.  There  was  evidence 
tending  to  show  such  forbearance  and  promise.  By  such  forbearance 
the  defendant  gained  what  was  of  value  to  him,  the  establishment 
of  the  will  without  delay  or  opposition,  and  at  less  expense,  and  the 
plaintiff  lost  what  might  be  of  value  to  him,  the  opportunity  to 
oppose  its  establishment,  either  of  which  was  a  good  consideration 
for  the  promise.  It  was  not  necessary  for  the  plaintiff  to  allege  and 
prove  that  his  ground  of  opposition  to  the  will  would  have  beea 
found  sufficient  to  have  defeated  its  establishment.  It  was  enough 
if  he  had  an  honest,  reasonable  ground  of  opposition  and  intended 
to  use  it,  and  forbore  to  do  so  on  account  of  the  defendant's  promise. 
Hence  the  defendant  was  not  entitled  to  have  his  motion  to  have  a 
verdict  ordered  by  the  court  in  his  favor  complied  with.  The 
plaintiff  was  neither  bound  to  allege  nor  prove  that  undue  influence 
had  been  used  to  procure  the  making  of  the  wilL  But  he  was,  when 
that  was  brought  in  question,  bound  to  show  that  he  honestly  thought 
he  had  good  and  reasonable  ground  for  making  the  claim  that  the 
will  so  far  as  it  related  to  him  was  the  production  of  undue  influence, 
and  for  that  reason  he  honestly  intended  to  oppose  its  establishment. 
Whether  the  plaintiff  acting  as  a  reasonable,  prudent  and  conscien- 
tious man,  had  good  ground  to  believe  undue  influence  had  been 
used,  and  for  that  cause  he  had  good  reason  to  doubt  the  validity  of 
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the  will,  and  therefore  honestly  proposed  to  oppose  its  establishment, 
or  whether  he  had  no  good  ground  to  believe  undue  influenoe  had 
been  used,  and  so  had  no  good  reason  to  doubt  the  yfdidity  of  the 
will,  and  dishonestly  put  the  same  forth  as  a  ground  of  opposition 
to  the  establishment  of  the  will,  makes  a  very  material  difference 
in  regard  to  the  consideration  his  action,  would  afford  to  support 
the  defendant's  promise  to  pay  him  15,000  for  forbearing  to  oppose 
the  establishment  of  the  will.  On  the  first  supposition  his  forbear- 
ance would  be  the  yielding  of  a  right  which  he  honestly  upon  rea- 
sonable grounds  supposed  existed  and  intended  to  assert,  and  would 
furnish  ample  consideration  for  the  defendant's  promise.  On  the 
latter  hypothesis,  his  opposition  to  the  will  was  dishonest,  unfounded* 
factitious,  and  set  up  to  extort  money  from  the  defendant.  In  short, 
his  opposition  to  the  will,  if  successful,  would  be  a  blackmailing 
operation.  There  is  no  essential  conflict  in  the  authorities  produced 
by  the  parties  on  this  subject.  Gases  can  be  found  where  no  claim 
is  made  but  that  the  compromised  right  was  an  honest  one,  honestly 
entertained  and  asserted,  and  in  which  no  reference  is  made  to  the 
bona  fide  character  of  the  transaction.  The  doubtful  right  com- 
promised, to  be  a  good  consideration  for  a  promise,  must  upon  rea- 
sonable grounds  be  honestly  entertained  by  the  person  proposing  to 
assert  it.  It  is  neither  necessary  to  allege  nor  prove  that  the  right 
actually  existed.  The  case  of  Ormsbee  v.  Hawey  supra,  is  in  point. 
If  money  has  been  actually  paid  in  compromise  of  a  false  and 
fraudulent  claim  dishonestly  made  and  asserted,  it  may  be  recovered 
back  as  held  in  Hoyt  v.  Dewey,  50  Vt.  465.  Upon  these  views  of 
the  law  the  defendant's  first  and  third  requests  were  properly  re- 
fused ;  but  his  fourth  request  should  have  been  substantiaUy  com- 
plied with.  It  is  however  claimed  that  if  the  plaintiff  yielded  no 
right,  the  defendant  gained  by  the  compromise  in  that  he  avoided 
delay  and  expense  in  the  establishment  of  the  will,  and  for  this 
reason  he  should  be  held  to  perform  his  promise.  But  if  the 
plaintiff's  opposition  to  the  establishment  of  the  will  was  fraudulent 
and  put  forth  to  extort  money,  he  would  not  only  yield  nothing, 
but  the  defendant  would  gain  nothing,  by  the  compromise ;  that 
is,  there  would  be  no  compromise,  because  nothing  on  one  side 
of  it.  A  compromise  is  the  yielding  of  something  by  each  of  two 
parties,  and  can  only  exist  when  something  is  yielded  by  each 
party  to  it.  Besides  fraud  in  the  foundation  of  a  claim  permeates 
the  whole  superstructure,  taints  and  vitiates  the  entire  transaction. 
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Ormfibee  ▼.  Hoto$f  9upra.  It  is  probable  the  plaintiff  in  Buch  a  case 
would  be  liable  for  whatever  expense  he  should  cause  the  defendant 
by  the  dishonest  assertion  of  a  false  claim  to  extort  money.  Hayi 
y.  Dewey,  supra.  The  defendant's  motion  in  arrest  of  judgment, 
on  these  views,  was  properly  overruled. 

The  other  questions  arising  on  the  motion  for  a  new  trial  in  re- 
gard to  the  disqualification  of  the  juror  Hibbard  will  never  arise 
again  probably  in  the  new  trial  of  this  ease,  and  need  not  be  con- 
sidered. It  presents  some  nice  questions  in  regard  to  presumptions 
which  are  not  alt<^ther  free  from  difficulty.  On  the  exceptions 
the  judgment  of  the  County  Court  is  reversed,  and  cause  remanded 
for  a  new  trial. 

The  petition  for  a  new  trial  is  not  sustained.   The  alleged  matter 

is  so  far  collateral  to  the  main  issue  that  the  court  cannot  say  it 

would,  if  established,  avail  to  change  the  result  if  a  new  trial 

should  be  granted  therein.     The  same  is  dismissed  with  costs  to 

the  petitionee. 

DiemUaed  with  eoaU  aooordifigl/g. 


Bofls  ▼•  Drapbb. 

<85Vt.l04.) 
Qifl^dtUnery^faOier  to  doiughUr. 

A  father  bought  a  piano  for  hia  minor  danghter,  and  two  months  afterward,, 
on  her  attaining  majority,  presented  it  to  lier  formaUf  and  pnblidy  at  a 
birtlidaf  party  which  he  made  for  her.  The  daughter  need  it  as  her  own  and 
the  family  treated  it  as  hen  at  home  for  several  jean,  and  until  her  mar. 
riage.  After  that  she  lived  sometimes  at  her  father's  house  and  sometimes 
away,  but  allowed  the  piano  to  remain  in  his  house  as  she  had  no  place  to- 
keep  it  BM,  a  valid  gift  as  against  her  father's  credlton  attaching  it  hj 
his  consent  but  without  her  knowledge.    (See  naU,  p.  887.) 

REPLEVIN.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

Farringion  A  Poeiy  for  plaintilb. 

John  L  Oleed,  for  defendant 
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Boss,  J.  I.  This  is  an  action  of  replevin  for  a  piano.  The 
case  was  referred  and  came  to  the  County  Court  on  the  referee's 
report  Such  a  judgment  was  then  to  be  rendered  upon  the  facts 
reported  as  any  legitimate  amendment  of  the  declaration  would 
admit  of. 

[Omitting  a  minor  point.] 

The  controlling  facts  found  by  the  referee  are  that  in  1864 
the  wife's  father  bought  the  piano  for  her,  and  in  two  or  three 
months  after,  on  the  occasion  of  her  attaining  her  majority,  gave 
her  a  birthday  party,  and  in  the  presence  of  the  assembled  guests 
took  her  to  the  piano,  told  her  that  was  her  birthday  present  from 
him  and  that  he  gave  it  to  her ;  that  thereafter  the  family  always 
spoke  of  it  as  her  property  and  that  she  used  and  treated  it  as 
such;  that  she'  remained  at  home  until  her  marriage  in  1867; 
that  she  then  went  away  from  home  to  live,  and  left  the  piano  in 
her  father's  house,  and  never  removed  it  therefrom,  as  she  never 
had  a  suitable  place  to  put  it ;  that  she  visited  her  father's  house 
from  time  to  time,  stopping  three  or  four  months  seven  or  eight 
years  ago,  and  had  been  living  in  her  father's  family  for  the  last 
three  years  and  more,  and  on  all  these  occasions  used  and  treated 
the  piano  as  her  own ;  that  the  piano  remained  all  this  time  in  the 
house  of  her  father ;  that  her  husband  always  treated  it  as  her 
separate  property  ;  that  in  1877  it  was  attached  and  sold  by  the 
oonsent  of  her  &ther  as  his  property  unbeknown  to  her,  but  was 
not  removed  from  his  house.  There  is  no  fact  found,  save  his 
oonsent  to  its  sale,  that  after  the  gift  the  father  ever  exercised 
dominion  over  the  piano  further  than  to  store  it  in  his  house.  The 
only  question  submitted  by  the  referee  to  the  court  is  whether 
tiiese  facts  constitute  a  valid  gift  of  the  piano  from  the  father  to 
the  plaintiff  wife.  We  entertain  no  doubt  on  this  question.  The 
language  used,  as  well  as  the  occasion,  indicated  a  clear  intention 
of  the  father  to  pass  the  title  of  the  piano  to  the  daughter,  and  as 
clearly  her  intention  to  accept  the  gift.  There  was  therefore 
the  making  and  acceptance  of  the  gift.  He  spoke  of  it,  as  did 
the  family  thereafter,  as  her  property.  She  used  and  treated  it 
as  her  property.  This  must  mean  that  she  tissunied  and  exercised 
the  dominion  of  an  owner,  took  and  retained  such  possession  as 
the  nature  of  the  property  admitted  of,  if  capable  of  being  locked, 
took  possession  of  the  key,  locked  and  unlocked  it,  used  it  her- 
self, and  dictated  in  x^egard  to  its  use  by  others.  It  matters  not 
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that  the  property  was  of  such  a  nature  that  she  could  not  take  it 
into  manual  possession,  as  she  could  have  a  watch,  ring,  or  set  of 
jewelry.  If  the  gift  had  been  of  either  of  the  last-named  articles, 
and  the  referee  had  found  that  thereafter  the  daughter  ever  used 
and  treated  it  as  her  property;  that  the  father  and  family  so 
treated  and  spoke  of  it,  although  it  had  been  kept  in  her  father's 
house,  and  on  her  marriage  and  leaving  the  home  of  her  child- 
hood, because  she  had  no  suitable  place  to  keep  it  she  still  left  it 
there,  could  there  be  the  least  doubt  it  would  be  a  perfected  gift, 
that  the  owner  would  be  the  daughter  both  as  against  the  father 
and  his  creditors  ?  We  think  not.  The  law  recognizes  the  &ct 
that  all  species  of  personal  property  are  not  capable  of  the  same 
kind  of  possession,  and  it  only  requires  the  purchaser  or  donee  to 
take  such  possession  as  the  character  and  nature  of  the  property 
admit  of,  in  order  to  protect  it  against  attachment  by  the  creditors 
of  the  vendor  or  donor.  Sanborn  y.  Kiiiredge,  20  Vt  632;  Huichint 
V.  Gilchrist,  23  id.  82 ;  Birge  v.  EdgorUm,  28  id.  291 ;  Fii<^  v. 
Burk,  38  id.  683  ;  Stearling  v.  Baldwin,  42  id.  311. 

The  property  m  contention  was  of  that  bulky  character  that 
forbids  manual  possession.  The  only  possession  its  nature  admit- 
ted of  consisted  in  its  use  and  treatment.  The  treatment  of  an 
owner  includes  acts  of  dominion  and  control.  The  property  itself 
was  such  as  is  much  more  generally  used  by  females  than  males, 
and  for  that  reason  more  likely  to  be  owned  by  the  former.  The 
occasion  when  the  gift  was  made,  especially  in  a  country  town, 
would  give  notoriety  to  the  transaction  equal  to  a  sale  in  market 
overt.  It  is  to  be  remembered  that  in  these  days  it  is  not  an  un- 
common thing  for  the  wife  and  the  children,  while  living  at  home, 
each  to  have  and  keep  separate  property  in  the  common  home  of 
them  all.  It  is  not  a  matter  of  course,  and  no  creditor  has  the 
right  to  assume,  that  all  the  personal  property  in  the  house  be* 
longs  to  the  husband  and  father.  It  is  not  uncommon  for  the 
daughters  to  have  rooms  set  apart  for  their  special  use,  furnished 
with  furniture  purchased  by  or  given  to  them,  nor  for  them  to 
own  sewing  machines  or  musical  instruments.  The  facts  reported 
do  not  show  a  joint  possession  of  the  piano  by  the  father  and 
daughter  during  the  two  or  three  years  she  was  at  home  after  the 
gift  and  before  her  marriage,  nor  after  her  marriage.  He  allowed 
it  to  be  kept  upon  premises  owned  by  him.  This  was  the  extent 
of  his  use,  control  and  acts  of  ownership,  save  alone  his  consent- 
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ing  to  its  sale  on  his  debt  some  twelve  or  thirteen  years  after  he 
had  giyen  it  away,  and  this  act  was  not  known  by  the  daughter 
until  long  after  it  transpired.  The  attaching  creditor,  who  was 
the  purchaser  at  the  sale,  never  took  possession  of  it.  The  de- 
fendant attached  it  as  the  property  of  such  purchaser.  He  found 
it  not  in  his  possession  but  on  the  premises  of  the  father  and  in 
the  possession  of  the  daughter.  He  was  bound  to  take  notice  of 
the  fact  that  the  property  he  was  attaching  was  not  in  the  posses- 
sion of  the  debtor,  and  was  bound  to  inquire  of  those  on  whose 
premises  and  in  whose  possession  he  found  it,  for  whom  they  had 
the  piano  in  store  and  in  possession.  Hildreih  y.  Fitts,  53  Vt. 
684.  Being  bound  to  inquire,  he  and  the  creditor  for  whom  he 
was  acting  were  affected  by  all  the  knowledge  that  would  be 
gained  by  such  inquiry.  He  would  hare  learned  of  the  gift,  of 
the  notoriety  that  accompanied  the  making  of  it,  that  thereafter 
the  father  and  family  spoke  of  and  treated  it  as  the  property  of  the 
daughter ;  that  she  always  so  used  and  treated  ifc,  and  for  over 
two  years  before  her  marriage  had  it  in  her  personal  possession, 
eo  ffur  as  the  nature  of  the  property  was  capable  of  personal  pos- 
session. The  trancaotion  was  natural,  honest,  notorious,  and  of 
long  standing.  There  was  no  fraud  in  fact  intended  or  attempted 
The  property  was  not  in  the  possession  of  the  debtor,  hence  no 
fraud  in  law. 

Judgment  reversed,  and  judgment  rendered  for  the  pkuntifb  to 
recover  nominal  damages  and  costs. 

JudgithnU  accordingly. 


Nora  wt  ths  BapoBrm.— In  VMcfttr  ▼.  FMekar,  05  Vt.  aM(,  the  plelntlff  end  lier 
brother  lived  with  their  feiher  on  hie  Cerm.  The  brother,  on  eooount  of  the  inflrmltiee  of 
thefeiherJuMl  the  whole  numegement  of  the  ferm,  end  provided  for  the  common  table  of 
the  entire  hoosehold.  The  covered  cerriage  in  qneetlon  wee  kept,  when  not  in  use,  in  en 
outhooae  on  the  ferm  built  hj  the  brother  et  hie  own  ezpenae  The  father  celled  the 
memberiof  the  familj  Into  the  dining  room  of  the  house,  and  in  the  preience  of  all  gave 
the  carriage  to  the  plaintttt,  he  requeating  all  to  wltneea  the  gift.  The  def^ndent  took 
the  canlage  off,  and  dairaed  that  the  father  afterward  gave  It  to  him.  Hdi^  that  the 
defendant  waa  not  entitled  to  have  the  court  cheige  that  the  gift  wee  invalid  for  want  of 
a  lufllcleot  delivery ;  thet  if  thero  waa,  under  the  facts  of  this  case,  a  declaration  of 
theglftin  piein  terms,  and  a  surrender  and  acceptance  of  dominion,  it  was  sufBdent. 
The  courts  Vbasbt,  J.,  seid :  **  The  teetimony  of  the  phdntUf  tended  to  show  a  completed 
gift  of  the  carriage  in  questlOD.  Under  the  facts  stated  there  was  no  necessltf  of  a  visi- 
ble preeenoe  or  lining  on  of  bends  to  constitute  a  deliveiT-  In  cese  of  a  carriage  sUui^ 
ted  as  this  was.  If  there  Is  a  deeiaratkm  of  the  gift  hi  pfaan  terma,anda  surrender  and 
acceptance  of  donUnloa,  it  is  suffldent.  lUm  v.  Draper^  55  Vt.4M ;  1  Pars,  on  Gent.  SOI: 
1  Bouv.  Law  Met.  688;  8  Kent  Oom.  488;  ITorfrlefc  ▼.  lAnfidd,  SI  Pick.  H»;  88  Am.  Dec. 
165;  Jtenoggv.  ^daiiu,51  Wis.  188$  a.  o. ,  ST  Am.  Bep.  815 ;  HaiM»y.  HopMns,tt]Boh. 
m ;  a.  o.,  88  Ain.1l«o.  180.'* 
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A  nllrcMid  oompan j  ie  liable,  for  negligent  oonsferoctlon  of  %  highway  eroeilng. 
to  atfaTeller  on  the  highway  injued  thereby. 


The 


rCBSPASS   on  the  caae.    The  opinion  atates  the 
plaintiff  had  judgment  below. 

NMe  dt  Smiih  and  BobertSt  for  defendant. 

Mard  S  Safford^  for  plaintiff. 

BoeSy  J.  The  findings  by  the  County  Court  eatabllBhy  that  on 
the  ocoacdon  complained  of,  there  was  a  public  highway  in  the  city 
of  Burlington  which  was  crossed  by  a  railroad,  which  the  defend- 
ant was  operating ;  that  the  crossing  had  been  maintained  by  the 
defendant  and  its  predecessors  for  more  than  ten  years  prior  to 
the  accident ;  and  that  the  servants  of  the  defendant  just  prior  to 
the  accident  placed  a  plank  between  the  rails  at  the  crossing,  neg- 
ligently too  far  from  one  of  the  rails,  whereby  the  plaintiff's  horse 
was  injured  while  being  driven  with  due  care  along  the  highway 
over  the  crossing.  It  is  not  claimed  that  the  defendant  is  not 
liable  for  the  negligence  of  its  servants  in  placing  the  plank  in  the 
crossing,  if  any  liability  was  thereby  incurred  to  the  plaintiff  by 
any  one  except  the  city  of  Burlington.  It  is  contended  chat 
under  the  statutes  and  decisions  of  this  State,  the  city  of  Burling- 
ton, if  any  one,  is  alone  liable  to  the  plaintiff  for  injuries  sus- 
tained through  the  insufficiency  of  the  highway  at  the  crossing, 
and  that  the  defendant's  liability,  if  any,  is  to  indemnify  the 
city  of  Burlington.  It  is  contended  by  the  counsel  for  the  de- 
fendant, that  for  anything  appearing  in  the  exceptions,  it  may  be 
that  the  railroad  was  first  constructed  and  the  highway  laid  over 
it,  in  which  case  the  city  of  Burlington  and  not  the  defendant 
would  be  bound  as  between  the  two  to  construct  and  maintain  the 
crossing.  B.  L.,  §  3381.  Or  that  if  the  highway  was  first  estab- 
lished, there  may  have  been  a  contract  between  the  railroad  com- 
pany and  the  city    whereby  the  latter  was  bound  to  keep  the 
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crossing  in  repair.  If  these  contentions  are  true,  it  is  then  con- 
tended that  there  would  be  no  obligation  resting  upon  the  defendant 
to  indemnify  the  city  if  the  latter  were  liable  to  the  plaintiff. 
These  contentions  are  manifestly  inconsistent  with  the  allegations 
in  the  declaration^  and  with  the  finding  of  the  County  Court.  The 
declaration  alleges  that  the  railroad  crossed  the  highway,  and  not 
the  latter  the  former,  in  such  a  manner  that  it  was  the  '*  legal  duty 
of  the  defendant  to  keep  and  maintain  the  said  crossing  in  good 
and  sufficient  repair  for  the  accommodation,  safety,  and  conven- 
ience of  the  public  travel  on  said  highway.  "  The  County  Court 
has  found  that  at  the  time  of  the  occurrence  the  defendant  was 
in  the  discharge  of  this  duty,  and  its  servants  so  negligently  dis- 
charged the  duty  that  the  plaintiff  was  thereby  injured.  But  if 
these  contentions  were  true,  it  is  not  readily  discernible  how  they 
would  aid  the  defendant  The  defendant's  servants  were  there 
planking  the  crossing,  either  lawfully  or  unlawfully.  In  either 
capacity  they  represented  the  defendant  Does  it  aid  the  defend* 
ant  that  it  was  then  through  its  servants,  as  &n  intermeddler,  cre- 
ating a  nuisance  in  the  highway  P  Is  its  position  any  better  than 
it  would  be  if  there  in  the  exercise  of  a  right,  but  so  negligently 
as  to  create  a  nuisance  P 

By  the  common  law,  any  one  who  obstructed  a  highway  to  the 
special  injury  of  the  traveller  was  liable  therefor.  1  Chitty  PL  126; 
Wittiam's  case,  5  Coke,  78 ;  Sttiatt  v.  Ooneord,  27  N.  H.  204.  ''It 
is  clearly  agreed  to  be  a  nuisance  to  dig  a  ditch  or  make  a  hedge 
over-thwart  the  highway,  or  to  erect  a  new  gate,  or  to  lay  logs  of 
of  timber  in  it,  or  generally  to  do  any  other  act  which  will  render 
it  less  commodious."    8  Bac  Abr.  87  (Highways,  E.). 

Our  statutes  have  enacted  the  common  law  in  this  respect  R  L., 
§§  8181,  8132,  8138.  The  first  two  sections  prohibit,  under 
penalties,  the  placing  of  any  obstruction  or  nuisance  in  any  high- 
way so  as  to  impede  passing  therein,  and  the  last  section  renders 
the  person  guilty  of  so  doing  liable  to  the  town  or  any  individual 
for  damages  sustained  in  consequence  of  such  acts.  A  corpora- 
tion is  a  person,  within  the  meaning  of  the  statutes.  R.  L.,  §  21. 
Hence  if  the  defendant  created  the  obstruction  or  nuisance  by 
which  the  plaintiff  received  the  injury  complained  of,  without 
right  and  unlawfully,  it  would  be  answerable  therefor  to  the 
plaintiff  under  these  provisions  of  the  statute  as  well  as  at  the 
common  hiw.  XTiuler  these  statutes,  is  the  condition  of  the  defendant 
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any  befcter  because  it  was  charged  with  the  duty  of  maintaining 
the  highway  at  the  crossing  in  good  and  sufficient  repair,  and  that 
it  so  negligently  performed  that  duty  that  plaintiff  thereby  sustained 
damages  ?  We  think  not.  The  defendant  under  the  statute  laws 
of  the  State  had  the  light  to  construct  and  maintain  its  railroad 
across  the  public  highway.  R.  L.,  §§  3377  to  3385.  In  doing  so 
it  assumed  the  duty  of  keeping  the  crossing  in  good  and  sufficient 
repair  *'for  the  accommodation,  safety  and  conyenience  of  the 
public  trayel  on  the  highway.''  §  3383.  At  common  law,  when- 
eyer  a  right  is  conferred  and  a  corresponding  duty  imposed  upon 
a  person  or  a  corporation,  it  is  answerable  to  a  third  person  who 
sustains  damages  by  the  negligent  discharge  of  such  duty.  The 
fundamental  maxim  of  the  common  law  underlying  all  questions 
of  duty  and  negligence,  sic  ui&re  tuo  ut  dlienum  non  hsdas, 
applies.  Negligence  is  nothing  more  than  a  failure  to  discharge 
the  duty  resting  upon  one  under  the  circumstances  of  the  case. 
Such  negligence  of  an  indiyidual  or  a  corporation  is  actionable  in 
fayor  of  the  person  to  whom  it  occasions  special  damage.  A  dif- 
ferent rule  applies  in  regard  to  the  failure  of  qtum  corporations 
like  towns,  counties,  etc.,  to  discharge  a  public  duty  imposed  by 
statute,  where  no  liability  is  thereby  expressly  created.  This  dis- 
tinction is  clearly  taken  and  announced  by  Pabsons,  G.  J.,  in  Riddle 
y.  Propriehrs  of  Locks  S  Canals^  etc.,  7  Mass.  169;  5  Am.  Dec  85* 
In  regard  to  railroad  corporations  the  decisions  of  this  court  are 
explicit  in  holding  them  liable  for  damages  sustained  by  this  neg- 
ligence in  the  exercise  of  a  right  or  discharge  of  a  duty.  The 
oas^  of  WiUard  y.  Newbury y  22  Vt.  458,  and  Bcdty  y.  Duxbury, 
23  id.  714,  and  24  id.  155,  assume  that  the  railroad  corporations 
were  liable  for  the  damages  sustained  by  the  plaintiffs  from  their 
respectiye  failures  to  discharge  the  duties  imposed  by  the  statute ; 
but  hold  that  such  liability  did  not  release  the  towns  from  their 
primary  duty  to  maintain  their  highways  in  a  reasonably  safe  con* 
dition  when  mied  by  a  trayeller.  In  HatcJi  y.  VL  Ceniral  S.  Co., 
25  id.  49,  the  judgment  was  reyersed  and  cause  remanded  and 
retried,  as  found  reported  in  28  id.  142,  on  the  express  ground  that 
the  defendant  would  be  liable  to  the  plaintiff  for  any  damages 
it  caused  him  by  negligently  and  carelessly  constructing  and  main- 
taining its  railroad  near  his  premises,  although  the  road  did 
not  pass  oyer  any  portion  of  the  plaintiff's  premises.  The  town 
ol  Newbury  was  allowed  to  recoyer  of  the  Conn.  &  Pass.  Riyers 
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K  Co.  for  the  damagea  and  costs  sustained  by  it  through  the 
judgment  of  Willard  against  it,  as  is  stated  by  Redfibld^  C.  J.,  in 
Baity  v.  Duxbury,  supra.  Hence,  R  L.,  §  3383,  passed  subse- 
quently to  that  decision  rendering,  railroads  liable  to  towns  for 
adl  damages  and  costs  sustained  by  the  latter,  by  the  failure  of  the 
former  to  construct  and  maintain  their  crossings  over  highways, 
so  that  the  same  should  be  conyenient  and  safe  for  the  public 
travel  on  the  highways,  simply  declared  the  law  to  be  what  this 
court  had  already  decided  it  to  be.  It  seems  to  have  been  enacted 
by  the  legislature  ez  tnajari  cautela.  It  cannot  be  held  to  have 
intended  to  change  the  law  so  that  the  liability  of  the  railroad 
companies  would  be  to  the  towns  alone.  There  was  no  attempt 
to  modify  sections  3131  to  3133  then  upon  the  statute  book,  rendering 
railroads  liable  to  any  one  who  should  sustain  special  damages  by  an 
obstruction  or  nuisance  created  by  a  railroad  company  in  a  highway. 
The  provisions  of  section  3383  are  not  inconsistent  with  the  pro- 
visions of  sections  3131  to  3133,  and  hence  did  not  repeal  the  latter 
by  implication.  Barber  v.  Essex,  28  Vt.  62,  affirms  the  doctrine 
announced  in  Willard  v.  Newbury,  and  in  Batty  v.  Duxbury.  On 
these. statutes  and  decisions  there  is  no  intention  manifested  to 
change  the  common  law  in  regard  to  the  liability  of  a  railroad 
corporation  for  damages  sustained  by  negligence  in  the  discharge 
of  its  duty.  This  common-law  liability  has  been  expressly  held 
in  a  case  almost  identical  in  its  facts,  in  Oillett  v.  Western  R. 
Co.,  8  Allen,  560.  But  it  is  insisted  that  the  decision  in  Buck  v. 
Conn.  &  Pass.  Rivers  K.  Co.,  42  Vt.  370,  in  substance,  supports 
the  defendant's  contention  that  the  railroad  is  only  liable  second- 
arily to  the  town.  A  careful  examination  of  that  case  wiU  show 
that  it  was  an  attempt  to  render  the  defendant  liable  for  not 
building  any  crossing  over  a  highway,  which  it  had  obstructed  in 
constructing  i\M  railroad,  and  that  the  plaintiffs  with  the  rest  of 
the  public  had  thereby  been  deprived  from  using  the  highway.  It 
was  held  that  the  railroad  company  and  the  selectmen  of  the. town, 
under  the  statute,  were  to  determine  when,  how  and  where  the 
crossing  should  be  constructed,  and  that  the  defendant  was  not 
liable  for  mere  nonfeasance  in  this  respect.  But  the  court  were 
careful  to  say :  '^  We  have  no  occasion  to  consider  whether  a  rail- 
road company  might  not  so  obstruct  a  public  highway  that  an 
action  in  favor  of  an  individual  injured  by  the  obstruction  would 
lie  against  the  company."    Neither  on  its  facts  nor  on  the  decision 
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as  announced  does  that  case  support  the  defendant's  contention. 
No  good  reason  can  be  given  why  an  indiTidual  who  has  sustained 
an  injury  by  the  negligence  of  a  raibroad  company  in  wiMnfa^ming 
a  crossing  oyer  a  public  highway  should  be  compelled  to  seek 
redress  against  the  town  which  is  also  under  a  duly  and  liabilUy 
to  him  to  maintain  the  highway  at  that  point  in  a  reasonably  safe 
condition,,  and  then  have  the  town  recover  the  same  damages  with 
added  costs  against  the  railroad  company.  It  is  more  consonant 
with  justice  and  reason  to  hold  that  he  should  enforce  his  remedy 
directly  against  the  party  whose  negligence  has  caused  the  injury, 
even  if  he  might  have  a  remedy  also  against  the  town.  It  is  evi- 
dent there  may  be  cases  where  the  railroad  company  would  and 
ought  to  be  liable  to  the  individual  when  the  town  would  not 
Suppose  the  injury  followed  the  creation  of  the  obstruction  or 
nuisance  by  the  railroad  company  at  so  short  an  interval  of  time 
that  the  town  had  no  notice  of  the  same,  nor  opportunity  to  remove 
it,  the  railroad  company  might  be  liable  while  the  town  would  nob 
The  party  injured,  on  the  defendant's  contention,  would  be  without 
remedy  in  such  a  case,  which  would  be  most  unjust 
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A  Jadgment  obtained  in  another  State  against  a  non-iesident,  upon  eonstnu^ 
ive  notioe  and  without  appearance,  does  not  meige  the  cause  of  actfon  la 
this  State.* 

ASSUMPSIT.    The  opinion  states  the  case.    The  jUmtitt  had 
judgment  below. 

BeUhn  S  Id$,  for  defendants. 

Poland,  for  plaintiff. 

•See  Horrfo  T.  PiiUman  (84  m.  90),  96  Am.  Rep.  416;  CMfeMrMv.  WmiVlrginkiOamid 
on  Land  Company,  ante,  565;  Hart  ▼.  Sanmme^  U.  8.  Supw  Ot.,  Jaa.  91, 18M. 
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Ybazey,  J.  The  demurrer  to  the  replication  rauBee  the  ques- 
tion whether  the  plaintiff,  a  national  bank  located  in  Vermont, 
having  reooTered  judgment  by  default  againgt  the  defendants,  one 
then  and  still  a  resident  of  Vermont  and  the  other  of  Louisiana^ 
in  a  court  of  New  Hampshire,  upon  the  same  cause  of  action  upon 
which  the  present  suit  was  brought,  can  maintain  this  action  here, 
no  personal  senrice  of  the  process  in  the  New  Hampshire  case 
haying  been  made  on  the  defendants  and  they  not  having  appeared 
in  the  suit,  but  that  suit  having  been  commenced  by  attachment  of 
real  estate  of  the  defendants  situated  in  New  Hampshire,  and  con- 
structive notice  given  by  publication  according  to  the  laws  of 
New  Hampshire.  There  is  high  authority  for  holding  that  if  the 
defendants  had  been  residents  of  New  Hampshire,  but  tempora- 
rily absent  from  the  State,  which  occasioned  the  lack  of  personal 
service,  they  would  have  been  upon  principles  of  international  law 
subject  to  the  laws  and  the  jurisdiction  of  the  courts  of  that  State ; 
therefore  the  plaintiff  would  also  be  bound  by  the  New  Hampshire 
judgment.  Henderson  v.  Sianifard,  105  Mass.  504 ;  8.  c,  7  Am. 
Bep.  551.  In  Freeman  on  Judgments,  §  570  (3d  ed.),  the  rule  is 
thus  stated :  **  The  position  however  which  seems  to  be  best  sus- 
tained, both  by  reason  and  by  precedents,  is  that  each  State  has  the 
authority  to  provide  the  means  by  which  its  own  citizens  may  be 
brought  before  its  courts  ;  that  the  courts  of  other  States  have  no 
authority  to  disregard  the  means  thus  provided  ;  and  finally  that 
every  judgment  or  decree  obtained  in  a  State  against  some  of  its 
citizens  by  virtue  of  a  lawful  though  constructive  service  of  process 
should  be  as  obligatory  upon  such  citizen  in  every  other  State  as  it 
is  in  the  State  where  it  is  taken."  In  this  State  the  law  is  settled 
that  the  New  Hampshire  judgment,  upon  the  objection  of  the  de- 
fendants, would  be  inoperative  as  a  judgment  in  personam.  Price 
V.  Hiciok,  89  Vt  292. 

But  it  is  claimed  in  behalf  of  the  defendants  that  as  they  do  not 
here  object  to  the  New  Hampshire  judgment,  the  plaintiff  is  bound 
by  it ;  that  it  was  voidable  only,  not  void.  The  soundness  of  this 
claim  depends  upon  the  scope  and  effect  of  the  New  Hampshire 
proceedings.  The  service  in  that  action  was  sufficient  so  far  as 
the  action  was  in  the  nature  of  a  proceeding  in  rem.  That  is,  the 
judgment  was  effectual  to  enable  the  court  to  reach  the  property 
attached  and  have  it  applied  in  satisfaction  so  far  as  it  went.  The 
amount  not  being  sufficient  to  satisfy  the  whole  judgment  gave 
Vol.  XLV  —  80 
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occasion  for  further  remedy  by  this  action  in  Vermont.  If  the  pub- 
lication of  notice  had  not  been  preceded  by  an  attachment,  the 
New  Hampshire  judgment  would  haye  been  void  as  a  judgment 
in  pereonam,  though  the  statutes  of  New  Hampshire  had  provided 
for  notice  in  this  way.  This  was  held  in  the  case  of  Pennoyer  y. 
Neffy  95  17.  S.  714,  a  leading  case  where  the  whole  subject  of  the 
effect  of  constructiye  notice  is  ably  discussed.  If  the  New  Hamp- 
shire  judgment  was  absolutely  void  as  a  personal  judgment,  then 
the  plaintiff  properly  disr^iarded  it  in  bringing  this  additional 
action.  Treating  the  case  of  Pennayer  t.  Neffj  supra,  as  oontrol- 
ing  where  the  notice  is  by  publication  without  attachment  of  prop- 
erty, then  the  only  question  left  is  whether  the  attachment  added 
any  thing  to  the  personal  character  of  the  judgment.  This  ques- 
tion seems  to  be  well  answered  by  Mr.  Justice  Miller  in  Cooper 
y.  Reynolds,  10  Wall.  308,  where  in  discussing  the  character 
and  effect  of  the  proceeding  where  there  had  been  an  attachment 
of  property  of  an  absent  defendant  and  publication  of  notice,  fol- 
lowed by  a  judgment  by  default,  he  says :  ^*  If  the  defendant  ap- 
pears, the  cause  becomes  mainly  a  suit  in  personam,  with  the 
added  incident  that  the  property  attached  remains  liable,  under 
the  control  of  the  court,  to  answer  to  any  demand  which  may  be 
established  against  the  defendant  by  the  final  judgment  of  the 
court.  But  if  there  is  no  appearance  of  the  defendant,  and  no 
service  of  process  on  him,  the  case  becomes  in  its  essential  nature 
a  proceeding,  m  rem,  the  only  effect  of  which  is  to  subject  the  prop- 
erty attached  to  the  payment  of  the  demand  which  the  court  may 
find  to  be  due  to  the  plaintiff.  That  such  is  the  nature  of  this 
proceeding  in  this  latter  class  of  cases  is  clearly  evinced  by  two 
well  considered  propositions:  First,  the  judgment  of  the  court, 
though  in  form  a  personal  judgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  in  that  suit.  No  general  exe- 
cution can  be  issued  for  any  balance  unpaid  after  the  attached 
property  is  exhausted.  No  suit  can  be  maintained  on  such  a 
judgment  in  the  same  court,  or  in  any  other ;  nor  can  it  be  used 
as  evidence  in  any  other  proceeding  not  affecting  the  attached 
property ;  nor  could  the  costs  in  that  proceeding  be  collected  of 
the  defendant  out  of  any  other  property  than  that  attached  in  the 
suit.  Second,  the  court  in  such  a  suit  cannot  proceed  unless  the 
ofQcer  finds  some  property  of  the  defendant  on  which  to  levy  the 
vrit  of  attachment.     A  return  that  none  can  be  found  is  the  end 
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of  the  case,  and  depriyes  the  court  of  further  jurisdiction,  though 
the  publication  may  haye  been  duly  made  and  proyen  in  court.'" 

In  the  case  of  Pennoy^r  y.  2feff,  Mr.  Justice  Field  says  this 
doctrine  receiyed  the  approyal  of  all  the  judges,  and'  after  citing 
and  discussing  many  cases,  he  adds:  *^  In  all  the  cases  brought 
in  the  State  and  Federal  courts,  where  attempts  haye  been  made 
under  the  act  of  Congress  to  giye  effect  in  one  State  to  personal 
judgment  rendered  in  another  State  against  non-residents,  without 
seryice  upon  them,  or  upon  substituted  senrice  by  publication,  or 
in  some  other  form,  it  has  been  held  without  an  exception,  so  far 
as  we  are  aware,  that  such  judgments  were  without  any  binding 
force  except  as  to  property,  or  interests  in  property,  within  the 
State,  to  reach  and  effect  which  was  the  object  of  the  action  in 
which  the  judgment  was  rendered,  and  which  property  was  brought 
under  the  control  of  the  court  in  connection  with  the  process 
against  the  person.  The  proceeding  in  such  cases,  though  in  the 
form  of  a  personal  action,  has  been  uniformly  treated,  where  ser- 
yice was  not  obtained  and  the  party  did  not  yoluntarily  appear, 
as  effectual  and  binding  merely  as  a  proceeding  in  rem,  and  as 
haying  no  operation  beyond  the  disposition  of  the  property,  or 
some  interest  therein.  And  the  reason  assigned  for  this  conclusion 
has  been  that  the  tribunals  of  one  State  haye  no  jurisdiction  oyer 
persons  beyond  its  limits,  and  can  inquire  only  into  their  obligations 
to  its  citizens  when  exercising  its  conceded  jurisdiction  oyer  their 
property  within  its  limits.'' 

This  case  has  been  followed  by  others  in  the  Federal  courts  to 
the  same  effect  See  Brooklyn  y.  Insurance  Co.,  99  IT.  S.  370;  Empire 
y.  Darlingion,  101  id.  92;  SL  Clair  y.  Cox,  106  id.  3(M).  To  the  same 
purport  was  the  holding  in  Bissett  y.  Briggs,  9  Mass.  *469;  6  Am. 
Dec.  88.  Parsons,  0.  J.,  says:  ^'  If  howeyer  these  goods,  effects  and 
credits  are  insufficient  to  satisfy  the  judgment,  and  the  creditor 
should  sue  an  action  on  that  judgment  in  this  State  to  obtain  satis- 
faction, he  must  fail;  because  the  defendant  was  not  personally 
amenable  to  the  jurisdiction  of  the  court  rendering  the  judgment." 
Similar  citations  could  be  made  from  our  own  reports  and  from 
those  of  other  States,  but  the  Federal  cases  are  recent  and  coyer  the 
ground.  We  do  not  oyerlook  that  the  precise  question  inyoWed 
in  the  aboye  cases  was  mainly  as  to  the  rights  of  the  defendants  as 
affected  by  such  judgments;  but  the  discussion  also  inyolyed  the 
general  character  and  effect  of  the  proceedings.     The  case  of  Mo* 
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Oilvray  t.  Avery,  30  Vt.  528,  moat  idied  on  by  defendants, 
distinguished  from  this  by  the  fiict  th»t  the  New  Hampshire  oonit 
there  had  jurisdiction  over  the  defendant  as  well  as  the  subject 
matter  of  the  action.  The  point  here  is  whether  the  New  Hamp- 
shire judgment,  as  a  personal  judgment,  was  void  or  only  Toidable. 
The  ground  upon  which  it  would  be  pronounced  voidable  would  be 
that  the  court  neyer  obtained  jurisdiction  over  the  persons  of  the 
defendants;  but  this  would  make  the  judgment  void.  The  judg- 
ment was  rendered  by  reason  of  jurisdiction  oyer  property  <rf  the 
defendants.  In  its  operation  and  effect  upon  that  it  was  neither 
Yoid  nor  yoidable.  Beyond  that  it  was  either  yalid  or  invalid,  in- 
dependent of  the  choice  of  either  party.  It  was  not  erroneous. 
There  was  no  error  in  it.  The  proceeding  was  regular.  The  court 
had  the  right  to  proceed  as  it  did  proceed;  and  to  the  ex- 
tent that  the  judgment  was  satisfied  by  the  property  attached,  the 
proceeding  would  bar  a  recovery  in  this  action.  To  that  extent  the 
judgment  there  is  available  here  in  behalf  of  the  defendants  the 
same  as  a  payment  would  be.  That  is,  that  judgment  is  c<mclusive 
between  the  parties  as  to  the  property  of  the  defendants  there  at- 
tached and  appropriated  to  its  satisfaction,  but  beyond  that'and  as 
a  judgment  in  personam  we  think  it  is  a  nullity.  That  court,  hav- 
ing no  jurisdiction  of  the  defendants,  had  no  power  to  adjudge  as 
against  them  upon  the  amount  of  the  plaintiff's  claim,  no  power  to 
pass  upon  the  defendants'  personal  rights  and  obligations;  there- 
fore a  judgment  in  form  against  them,  as  an  incident  of  the  pro- 
ceeding against  the  property  attached,  could  not  operate  as  a  mer- 
ger of  the  original  claim.  We  think  the  proceedings  had  no  further 
force  or  effect  than  to  enable  the  New  Hampshire  court  to  apply 
the  property  there  attached,  or  its  proceeds,  on  the  plaintiff's  cUm 
as  established  in  that  proceeding;  that  beyond  this  it  created 
no  right  either  against  the  defendants  or  in  behalf  of  the  plaintiff 
It  therefore  furnished  no  basis  upon  which  to  bring  a  suit  We  do 
not  think  the  effect  of  the  attachment  was  to  aid  the  constructive 
service  of  the  process  so  as  to  make  it  equivalent  to  personal  service, 
except  to  the  extent  that  the  court  was  reaching  after  property 
within  its  jurisdiction.  ^'Jurisdiction  of  the  property  does  not 
draw  after  it  jurisdiction  of  the  person.'' 

The  case  of  Rangdy  v.  Webster,  11  N.  H.  299,  was  similar  to 
this  in  the  facts  and  question  involved,  and  the  same  conclusion 
was  reached.     In  a  well  stated  opinion  the  court  say:     ''  To  main- 


MAY  TERM,  1883.  637 

Habbaid  ▼.  Bugbee. 


tain  the  position  that  in  the  case  of  an  action  upon  the  judgment, 
the  judgment  is  Toid,  and  may  be  so  treated,  but  that  when  the 
action  is  upon  the  original  demand  the  same  judgment  is  valid,  is 
to  maintain  that  the  form  and  manner  of  the  action  adopted  de- 
termine the  character  of  the  former  judgment,  its  validity,  or  in- 
validity, instead  of  the  facts  and  circumstances  attending  its  re- 
covery.'' Whiiii0r  v.  WenddU,  7  N.  H.  257;  Downer  v.  I^aw,  it 
id.  282;  Wright  v.  Bognton,  87  id.  9;  Bank  v.  Buinian,  29  Me.  19; 
Kan$  V.  Oaoh,  8  OaL  449;  Bigdow  Bstoppel,  240,  251. 

Judgmmd  afirmtd. 
Tait,  J.,  dissents. 


HUBBABD  V.  BUGBXS. 

MttffUA  fmmmn'^prcmim  hg  widow  to  pa§  tUU  eoiUrmUd  ^ 


A  wilttea  pioiBifle  bjr  a  widow  to  pay  her  note  given  when  manlsd  lor  Um 

boneSt  of  her  ■eperele  estate  Is  bfakttag. 

ASSUMPSIT.    The  opinion  states  the  case.    The  deCendant  had 
judgment  below. 

Oakoan  d  Hoffman^  for  plaintiiL 

Harry  SlodgeU  and  M.  Manijfemerg,  for  defendant 

Bbdvibld,  J.  Thi^  is  a  demurrer  to  the  declaration.  It  alleges 
in  substance  that  the  defendant,  then  a  married  woman,  and  the 
owner  in  her  own  right  of  a  farm  in  Ooncord,  borrowed  money  of 
Lacy  M.  Hubbard,  and  used  the  money  in  the  improvement  of  her 
aaid  farm;  and  after  the  death  of  her  husband,  and  when  femme  sole, 
she  promised  in  writing,  in  consideration  of  said  loan  and  her  moral 
obligation  to  pay  said  debt,  to  pay  said  note  to  the  plaintiff,  who  is 
the  bona  fide  holder  and  bearer  of  said  note  for  value. 

Was  there  such  motal  obligation  that  the  promise  was  legally 
binding  upon  the  defendant?  Our  attention  has  been  called  to 
Haywood  v.  Baior,  52  Vt.  430;  s.  c,  86  Am.  Bep.  762.  We  have 
no  occasion  to  question  the  soundness  of  the  opinion  of  Judge  BuBr 
Bsn  in  that  ease,  although  the  reasoning  is  wholly  technical,     'i  he 
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rights  and  duties  of  married  women  have  within  the  last  few  years 
not  only  been  much  modified,  but  in  some  jurisdictions  been  wholly 
changed.  Ch.  J*  Shaw,  speaking  of  the  legal  condition  of  a 
femnu  covert,  under  the  common  law,  said  ''  a  man  and  his  wife 
are  one,  and  that  one  is  the  husband."  But  it  is  now  known  and 
recognized  that  a  man  and  his  wife  are  itoo,  and  often  the  important 
personage  of  the  two  is  the  wife.  And  it  is  not  a  foriunaie,  nor 
as  we  think,  a  strictly  corred  use  of  language  to  say  that  contracts 
of  married  momen  are  void.  It  has  always  been  recognized  in  this 
State  and  elsewhere,  that  money  contracts  of  a  femnie  covert  are 
binding  on  the  conscience;  and  a  court  of  equity  will  compel  her 
to  respond  and  pay  what  in  conscience  she  ought  to  haye  paid. 
She  is,  it  is  true,  under  the  dteability  of  coverture,  and  at  law 
there  are  insurmountable  difficulties  in  reaching  her  or  her  sepa- 
rate property  by  the  process  of  court.  But  her  contracts  as 
to  using  and  improving  her  separate  estate  are  in  no  sense  void, 
but  binding  contracts  upon  the  person  and  property  of  a  married 
woman.  She  could  not,  to  be  sure,  be  imprisoned.  The  law  for* 
bids  that;  but  her  conscience  could  be  charged  and  her  separate  es- 
tate. As  the  rights  of  married  women  become  enlarged,  their 
reciprocal  and  correlative  duties  do,  and  8hould>  keep  pace  with 
them,  so  that  the  administration  of  the  law  shall  be  consistent  with 
itself.  This  woman  owning  a  farm  as  her  separate  estate  hired 
this  money  to  improve  and  render  beneficial  to  her  her  estate. 
She  gave  her  note  for  the  money  and  used  it  improving  and  en- 
hancing the  value  of  her  property.  After  her  husband  died  she 
continued  to  receive  and  enjoy  this  improved  use  and  enhanced 
value  of  her  estate,  arising  from  this  loan  of  money,  recognized 
the  binding  obligation  of  her  note  given  for  it,  and  promised  in 
writing  to  pay  it  It  cannot  be  said,  without  discarding  the  whole 
reason,  web  and  structure  of  the  law,  that  no  moral  duljf  rested 
upon  her  to  pay  this  loan  of  money  which  had  become  incorporated 
into  her  separate  estate.  On  the  other  hand  as  she  had  the  right 
to  enjoy  the  beneficial  use  of  the  money  in  her  separate  estate,  so 
their  rested  upon  her  the  correlative  duty  of  payfng  for  it;  and 
this  duty  could  have  been  enforced  against  her  property.  When 
she  promised  in  writing  to  pay  what  she  was  bound  in  conscience 
to  pay,  she  was  under  no  disability  of  coverture;  and  we  think 
the  consideration  was  ample  to  require  her  to  ^'do  as  she  agreed." 
If  this  were  not  so,  then  the  law  in  reference  to  married  women  is 
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rather  ^'a  delusion  and  a  snare/'  than  a  beneficent  provision  to  re- 
lieve married  women  from  the  unreasonable  disability  which  bar- 
barism had  entailed  upon  them.  The  demurrer  is  overruled,  and 
on  motion  of  the  defendant  the  cause  is  reversed  pro  forma  and 
remanded  that  defendant  may  replead  on  the  usual  terms. 


St.  Johksbitbt  akd  Lakb  Ohamplaiv  Bailboad  Oo.  y.  Hunt, 

(»Vt.S70.) 

Maatm' and  ienani-^mtMeiaua  arr69tqf9§r9aMbi^  third  p&rmm. 

A  imilroad  oompany  may  maintain  an  aotioii  against  one  who  maUcionslx 
oaoflee  the  arrest  of  its  engineer  whUe  nuudng  a  train,  with  intent  to  delay 
the  train  and  injure  the  company. 

AOTION  for  malicious  arrest  of  servant.     The  head-note  shows 
the  point     The  defendant  had  judgment  below. 

BMm  dk  Ii»y  for  plaintiff. 
P.  K.  Oleod,  for  defendant 

Vbazbt,  J.  The  case  stands  on  demurrer  to  the  first  count  of 
the  declaration.  The  defendant's  counsel  contends  that  the  **  gray- 
amen  of  the  count  is  the  arrest  of  OoUins,  "  and  that  his  arrest 
was  no  infringement  of  the  rights  of  the  plaintiff ;  that  this  was 
illegal,  if  at  all,  only  as  against  him,  and  that  the  plaintiff  cannot 
recover  damages  for  an  act  not  illegal  as  to  itself ;  that  the  dama- 
ges resulting  to  the  plaintiff  from  this  arrest  of  its  servant  upon 
due  process  are  damnum  absque  injuria. 

We  think  the  assumption  that  the  gist  of  the  count  is  the  arrest 
of  Collins  IS  unsound.  The  j^t  is  the  delay  of  the  train  for  the 
purpose  of  injury  to  the  phuntiff.  To  accomplish  the  injury  the 
defendant  resorted  to  the  contrivance  of  a  legal  proceeding  against 
the  servant  The  process  was  correct  in  form,  and  was  a  legal 
warrant  for  the  act  of  the  officer.  But  back  of  that  the  act  of 
resorting  to  legal  proceedings  against  OoUins  was,  under  the  aver- 
ment, wrongful,  and  this  wrongful  act  was  adopted  as  a  means 
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and  for  the  parpoae  of  injuring  the  plaintifF.  The  preliminary  or 
concurrent  wrong  to  Collins  did  not  alter  the  character  of  the 
wrong  to  this  plaintiff.  The  wrong  to  Collins  was  the  instrumen- 
tality adopted  to  accomplish  this  injury.  A  suit  for  malicioua 
prosecution  by  Collins  would  not  be  affected  by  the  fact  that  the 
officer  was  warranted  in  senring  the  original  process,  or  that  his 
act  of  arresting  was  legal  as  to  him,  but  it  would  reach  back  to 
the  question  of  motive  and  probability  of  cause.  No  more  should 
the  intervening  act  of  the  officer  affect  the  plaintiff's  remedy  here. 
The  same  injury  to  the  plaintiff  might  have  b^n  accomplished  by 
placing  an  obstruction  upon  the  track.  Probably  if  the  defendant 
had  had  a  lawful  claim  against  Collins,  and  the  inforcement  of  it 
by  legal  process  had  produced  the  same  injury  to  the  plaintiff 
company,  it  would  have  been  remediless  even  if  the  real  motive 
of  the  process  had  been  such  injury  ;  because  it  is  immaterial  with 
what  motive  a  person  does  a  legal  act.  But  this  suit  is  not 
brought  by  the  plaintiff  for  interference  with  its  servant  and  to 
recover  dan^iges  resulting  from  loss  of  his  services  ;  it  is  brought 
for  stopping  and  delaying  the  train  to  the  plaintiff^s  injury.  The 
declaration  sets  up  the  unwarrantable  interference  with  the  servant 
simply  as  a  method  by  which  the  designed  result  was  accomplished. 

It  is  further  contended  in  behalf  of  the  defendant  that  Collins 
being  the  injured  party  has  his  action  for  the  injury  done,  and 
that  the  defendant  ought  not  to  be  subjected  to  two  actions  for  the 
same  act. 

It  is  admitted  under  the  demurrer  that  this  plaintiff  was  injured' 
by  the  act  of  the  defendant  which  we  hold  was  wrongfuL  It  is 
no  answer  to  a  claim  for  this  injury  to  say  that  this  act  also  in- 
jured another  party.  Each  party  suffering  directly  from  a  wrong- 
ful act  is  entitled  to  a  remedy  against  the  wrong-doer.  A  single 
act  of  trespass  destroying  one  man's  arm  and  another  man's  leg 
would  create  a  right  of  action  in  each  separately.  Further  sug- 
gestion is  made  that  the  declaration  contains  no  averment  that  the 
suit  against  Collins  has  terminated  in  his  favor,  and  that  the  same 
rule  should  apply  here  as  though  this  were  his  suit  for  malicious 
prosecution.  This  suggestion  is  made  upon  the  assumption  that 
the  declaration  shows  a  privity  between  Collins  and  the  railroad 
company  in  respect  to  the  subject-matter  of  the  suit  against  Col- 
lins. Treating  the  assumption  as  correctly  made,  how  does  the 
(Mise  Ktand  ?      The  declaration  st^ites  iu  substance  that  the  suit 
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against  Collins  was  utterly  groundless  and  hopeless.  The  de- 
murrer admits  this.  The  rule  that  the  plaintiff  in  an  action  purely 
for  malicious  prosecution  should  allege  and  proTe  that  the  original 
proceeding  has  terminated  in  his  favor,  rests  on  the  ground  that 
the  court  will  not  tolerate  inconsistent  judgments  upon  the  same 
question  between  substantially  the  same  parties.  But  there  is  a 
class  of  actions  for  malicious  prosecution  where  it  has  been  held 
that  an  admission  that  the  alleged  malicious  suit  could  not  be 
maintained  obviated  the  necessity  of  proving  it  had  terminated. 
Wills  V.  Myesy  12  Pick.  326 ;  Page  v.  Cft^shing,  38  Me.  627.  In 
the  latter  case  it  was  held  that  the  admission  may  be  by  plea  or 
by  parol.  The  court  there  say  :  ^'The  bare  possibility  of  incon- 
sistent verdicts  should  not  exempt  or  relieve  a  party  from  respon- 
sibility for  admitted  wrong."  This  declaration  does  not  state 
what  became  of  the  other  suit.  The  demurrer  admits  it  was 
malicious,  false  and  hopeless.  Any  presumption  of  probable  cause, 
or  that  Hunt  was  in  the  pursuit  of  a  legal  right  against  Collins,  is 
overcome  by  the  admission.  The  technical  averment  which  this 
declaration  lacks  is  supplied  by  averments  admitted  to  be  true, 
showing  that  the  result  must  follow  or  must  have  occurred  which 
the  omitted  averment  would  have  alleged  had  occurred.  But  if 
this  answer  to  the  above  suggestion  is  unsound,  upon  what  ground 
would  this  plaintiff  be  estopped  by  a  judgment  against  the  de- 
fendant in  the  former  suit,  so  far  as  any  thing  is  disclosed  in  this 
declaration  ?  It  was  not  a  party  thereto,  nor  was  it  vouched  in 
to  defend.  It  neither  assumed,  nor  had  the  opportunity,  to  con- 
trol the  defense.  It  was  not  in  a  situation  to  prevent  a  judgment 
against  the  defendant  therein  by  collusion,  by  default,  by  ignorance, 
or  by  concession  or  compromise.  Judgments  are  conclusive  only 
upon  parties  and  those  claiming  under  them*  This  rule,  upon  the 
ground  that  a  principal  and  servant  are  substantially  one  in 
interest,  might  well  be  expanded  so  as  to  admit  it  in  a  suit  against 
a  servant  when  the  same  question  has  been  decided  and  judgment 
rendered  for  the  defendant  in  a  suit  against  the  master  for  the 
alleged  trespass  of  the  servant  for  which  the  master  is  responsible, 
as  illustrated  in  the  case  of  Emery  v.  Fotoler,  39  Me.  326 ;  but 
such  is  not  this  case.  The  general  rule  is  that  the  master  is 
responsible  for  the  acts  of  the  servant;  but  there  are  several 
exceptions.  Dunlap  Paley  Agency,  298.  There  may  also  be  wrongs 
committed  by  the  servant  for  which  the  master  only  is  responsible. 
Vol.  XLV— 81 
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2  Hill.  Torts,  564.  The  relatire  status  of  this  plaintiff  and  its 
engineer  as  to  the  wrong  charged  upon  the  latter  cannot  be  cer- 
tainly determined  from  this  declaration  ;  but  treating  it  as  a  tres- 
pass for  which  this  plaintiff  was  responsible,  then  they  could  hare 
been  sued  together  or  separately ;  and  they  could  have  defended 
each  independently  of  the  other.  Judgment  unsatisfied  against 
either  separately  would  be  no  bar  to  another  suit  against  the  other. 
This  point  was  settled  early  in  this  State  in  the  case  of  Sanderson 
T.  OaldweiU  2  Aik.  195 ;  where  the  authorities  are  cited  and  fully 
discussed  by  Judge  PRBin:i88.  In  the  latter  case  of  Andrus  v. 
Hotoard,  36  Vt.  248,  the  further  question,  somewhat  controyerted 
elsewhere,  was  here  settled  that  the  master  is  liable  in  trespass 
for  an  act  of  his  servant,  which  is  a  trespass,  though  it  occur 
through  the  neglect  or  unskillfulness  of  the  servant.  As  joint 
trespassers,  independent  of  the  relation  of  master  and  servant,  it 
is  plain  the  former  judgment  for  the  plaintiff,  if  there  was  one, 
would  not  conclude  this  plaintiff.  With  this  relation  existing  if 
the  judgment  was  there  for  the  defendant,  it  is  equally  plain  that 
it  would  not  have  concluded  the  plaintiff  therein  from  another  ac- 
tion against  this  plaintiff  if  the  former  action  failed  on  the  ground 
that  the  wrong  which  the  former  plaintiff  suffered,  though  com- 
mitted by  the  servant,  was  one  for  which  this  plaintiff  only,  if 
anybody,  was  liable.  ''  No  person  can  bind  another  by  any  adjudi- 
cation, who  was  not  himself  exposed  to  the  peril  of  being  bound 
in  like  manner,  had  the  judgment  resulted  the  other  way ; " 
Freeman  on  Judgments,  §  154 ;  or  as  expressed  by  Spekcer,  J.,  in 
Case  V.  Reeve,  14  Johns.  83  :  *'  No  person  can  derive  benefit  from 
a  verdict  who  would  not  have  been  prejudiced  by  it,  had  it  gone 
contrary.''  **  If  therefore  a  state  of  facts  might  be  disclosed  which 
would  preclude  the  application  of  the  maxim,  res  inter  dioe  ada, 
eta,  which  is  doubtful,  this  declaration  fails  to  disclose  them.  The 
reason  of  the  maxim  as  expressed  by  Wharton,  184,  is,  that  it 
would  be  unjust  to  bind  a  person  by  proceedings  taken  behind  his 
back,  to  which  he  was,  in  fact,  no  party,  and  to  which  he  had  not 
an  opportunity  of  making  a  defense,  and  from  which  he  oould  not 
appeal.  Nason  v.  Blaiedelly  15  Vt.  171.  We  think  no  privity  is 
disclosed  in  this  declaration  between  the  railroad  company  and 
its  engineer,  in  respect  to  the  point  involved  in  the  other  action. 
It  is  further  insisted  that  the  action  cannot  be  maintained  because 
the  damages  are  inconsequential  and   too  remote.     We  think  the 
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injury  and  damages  were  direct.  They  were  not  only  sueh  as 
could  reasonably  have  been  contemplated  at  the  time,  which  is  one 
of  the  tests  laid  down  in  Sedgwick  on  Damages,  vol.  1,  marg.  p. 
66-7,  but  they  were  the  damages  actually  contemplated.  In 
Derry  v.  Fltiner,  118  Mass.  131,  the  court  say:  "A  wrong-doer 
is  liable  not  only  for  those  injuries  which  are  caused  directly  and 
immediately  by  his  act,  but  also  for  such  consequential  injuries  as 
according  to  the  common  experience  of  men,  arc  likely  to  result 
from  his  act.'*  Sedgwick,  88,  says  the  disposition  of  courts  is  to 
include  in  the  injurious  consequences,  flowing  from  the  illegal  act, 
those  that  are  **  very  remote.''  No  extreme  view  is  required  here. 
It  cannot  be  said  that  the  stoppage  and  delay  of  the  plaintiffs 
train  was  a  remote  result  of  the  defendant's  act.  It  was  the  prob- 
able, if  not  necessary,  result.  And  it  was  in  fact  the  direct  proxi- 
mate, immediate  and  contemplated  result.  Familiar  cases  often 
cited  as  showing  what  damages  are  not  too  i*emote  to  be  included 
in  the  recovery  are  McAfee  v.  Crofford,  14  How.  447;  Ounter  v. 
Astor,  4  J.  B.  Moore,  12  (16  Eng.  Com.  Law,  357) ;  Oribb  v. 
JSwan,  13  Johns.  R  381 ;  Vandenberg  v.  TYtutx,  4  Denio,  464 ; 
Burrows  v.  Coke  and  Oas  Co.^  L.  R.,  5  Ex.  67 ;  Scott  v.  Ken- 
ton, 81  HI.  96  ;  Tarhtoh  v.  McOawley,  Peake,  205.  In  the  latter 
case  it  was  held  by  Lord  Kbk  YOir,  at  Nisi  Prius,  that  an  action  lay 
for  firing  on  negroes  on  the  coast  of  Africa,  and  thereby  deterring 
them  from  trading  with  the  plaintiff,  so  that  the  plaintiff  lost  their 
trade.  There  the  trespass  was  directly  against  the  negroes, 
but  the  wrong  intended  and  the  injury  actually  done  was  to  the 
plaintiff. 

The  defendant  cites  the  case  of  Ashley  v.  Harrisoti,  Peake,  194^ 
where  the  proprietors  of  a  theatre  brought  an  action  against  the 
defendant  for  having  written  a  libel  upon  one  of  the  plaintiff's 
singers,  by  which  she  was  deterred  from  appearing,  whereby  his 
profits  were  lost.  Lord  Keityok  held  that  the  damages  were  too 
remote  ;  but  this  was  on  the  ground  that  the  damages  arose  from 
the  vain  fears  or  caprice  of  the  actress.  She  could  have  sung  but 
would  not.  Her  fears  or  caprice  intervened  between  the  wrong- 
ful act  and  the  alleged  result.  To  make  the  case  parallel  to  this 
she  should  have  been  driven  from  the  stage  while  performing  her 
part,  by  unlawful  interference  of  the  defendant,  for  the  purpose  of 
injury  to  the  plaintiff.  See  Hughes  v.  McDonough,  14  Vroom,  459; 
8.  c,  39  Am.  Rep.  603. 
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The  pro  forma  decision  of  the  Oonnty   Court   is  overruled, 

and   the   first  count  is   adjudged  sufficient,  and  the  cause   is 

remanded  with  leave  to  the  defendant  to  replead,  upon  the 

usual  tenns. 

RevtrBBd  amd  rmmmd^d. 


Dbsw  y,  Towir  of  Sdttov. 

Wghmtif'^  dtfKft  ttmUguouB  to — eantrikuiorif  negUffm^o§. 

A  Iowa  lOMj  be  liable  for  an  iigniy  soBtained  bj  a  timyeller  on  a  highway  bf 
driTlng  oiF  a  steep  and  ungnaided  embankment,  six  inches  oatslde  the  high- 
way, in  the  daxfc,  the  highway  bemg  wrought  up  to  that  point.  (/Hm  naie, 
p.  Ma) 

ACTION  for  injury  on  highway.    The  head-note  shows  the 
point.     The  plaintiff  had  judgment  below. 

BM&n  £  Id$,  for  defendant. 

William  W.  Oroui  and  L.  H.  Thompson,  for  plaintiff. 

BowELL,  J.  [Omitting  a  minor  point.]  Nor  do  we  think 
there  was  error  in  refusing  to  direct  a  verdict  for  the  de- 
fendant, as  requested.  We  think  it  was  a  question  of 
fact  for  the  jury  to  find,  under  all  the  circumstances,  whether  the 
road  was  suflScient  or  not.  It  is  conceded  that  this  is  the  general 
rule  when  the  defect  complained  of  is  within  the  limits  of  the 
way,  but  contended  that  when  no  such  defect  exists,  towns  are  not 
le^ly  bound  to  guard  the  traveller  from  receiving  injury  beyond 
the  limits  by  reason  of  steep  banks,  precipices,  and  the  like, 
although  in  dangerous  proximity  to  the  way.  Many  things  may 
constitute  insufficiencies  in  highways  ;  and  the  lack  of  railings  or 
other  muniments,  when  necessary  to  the  safety  of  the  travel,  is  a 
very  frequent  defect.  It  was  the  duty  of  towns  to  keep  their 
roads  in  a  reasonable  state  of  repair,  not  only  in  their  '^  surface 
and  margins,''  but  in  their  '^  muniments "  as  well.  Qliddm  v. 
Reading,  38  Vt.  52.    Besides,  they  were  bound  to  construct  and 


OCTOBER  TBBM,  1882.  645 

Draw  T.  Town  of  Sutton. 

maintain  their  roads  reasonably  snflScient  with  reference  to  such 
accidents  as  niight  be  expected  occasionally  to  occnr  upon  them. 
Ltndsey  y.  Danville,  45  Vt  72.  It  was  further  their  duty  to 
keep  their  roads  reasonably  safe  for  travel  by  night  as  well  as  by 
day  ;  and  the  public  had  a  right  to  presume  that  they  were  so. 
PiEBPOurr,  C.  J.^  in  Bagley  v.  Ltidlato^  41  Vt.  434.  If  a  railing 
is  lacking  where  one  is  necessary  to  the  safety  of  travellers,  the 
travelled  way  itself  is  thereby  rendered  unsafe  and  out  of  repair. 
And  it  makes  no  difFerence  whether  this  necessity  for  a  railing  is 
created  by  the  condition  of  things  within  the  limits  of  the  way  or 
without  the  limits,  but  in  dangerous  proximity  to  the  way.  In 
either  case  the  question  is,  does  the  safety  of  the  traveller  require 
a  railing?  Is  the  road  reasonably  safe  and  suflScient  without  one? 
In  this  case  the  insufficiency  complained  of  is  the  lack  of  a  railing 
or  other  muniment  to  guard  against  the  steep  bank  that  came 
within  about  six  inches  of  the  westerly  limit  of  the  highway,  the 
aurfaoe  of  the  ground  at  this  point  being  smooth  and  level  to  the 
Tery  brink,  not  affording  even  the  obstruction  of  a  ditch  or  a  rough 
margin  to  warn  the  traveller  that  he  is  out  of  the  road. 

This  is  in  no  just  sense  a  case  of  voluntary  departure  nor  of 
straying  from  the  way,  like  many  of  the  cases  relied  upon  by  the 
defendant,  and  the  law  of  those  cases  is  not  applicable.  It  can- 
not be  said,  as  argued,  that  the  plaintiff  ^*  intended  the  act  he  did 
though  he  did  not  intend  the  consequences."  He  intended 
neither.  The  case  affords  no  warrant  for  saying  that  he  did. 
By  reason  of  the  darkness  he  could  not  see  where  he  was  going, 
and  accidentally  drove  off  the  bank.  That  is  the  case.  Now 
suppose  we  adopt  the  defendant's  contention,  that  the  defect  must 
exist  in  the  way,  not  beyond  its  limits,  in  order  to  render  the 
town  liable.  That,  again,  is  this  case;  for  the  lack  of  a  rail- 
ing, which  the  jury  has  said  was  necessary,  was  a  defect  in  the 
way  itself.  Hayden  v.  Attleboro,  7  Gray,  338.  In  that  case  the 
injury  arose  from  being  precipitated  into  a  cellar  that  was  either 
within  the  limits  of  the  way  or  in  such  close  proximity  thereto 
as  to  render  travelling  along  the  way  dangerous.  The  defect 
complained  of  was  the  want  of  a  railing.  The  court  said  that  the 
want  of  a  railing  necessary  to  the  safety  of  travellers  was  a  defect 
in  the  way  itself,  for  which  the  town  was  liable.  In  CoggswM  v. 
Lexinglon,  4  Gush.  807,  the  injury  was  occasioned  by  a  post  out- 
side the   way  as  located.     The  court,  not  deciding  whether  the 
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town  had  the  right  as  against  the  owner  of  the  land  on  which  the 
post  stood  to  enter  and  remove  it,  said  *^  it  clearly  had  the  right, 
and  it  was  its  duty,  if  it  could  not  lawfully  remoye  the  post,  to 
place  such  a  fence  or  other  barrier  between  it  and  the  road 
as  would  have  rendered  the  road  safe."  The  law  of  Massachu- 
setts on  this  subject  is  tersely  stated  by  Gray,  C.  J.,  in  the  recent 
case  of  Puffer  v.  Orange,  123  Mass.  389;  s.  c,  13  Am.  Bep.  368. 
''  A  town  is  bound  to  erect  barriers  or  railings  where  a  dangerous 
place  is  in  such  close  proximity  to  the  highway  as  to  make  travel- 
ling on  the  highway  unsafe.  But  it  is  not  bound  to  do  so,  to  pre- 
vent travellers  from  straying  from  the  highway,  although  there  is  a 
dangerous  place  at  some  distance  from  the  highway  which  they  may 
reach  by  so  straying.''  In  Warner  v.  Holyoke,  112  Mass.  392,  the 
court  says:  ''  The  law  has  nowhere  undertaken  to  define  at  what 
distance  in  feet  and  inches  a  dangerous  place  must  be  from  the 
highway  in  order  to  cease  to  be  in  close  proximity  to  it  It  must 
necessarily  be  a  practical  question,  to  be  decided  by  the  good  sense 
and  experience  of  the  jury.''  It  seems  to  us  that  this  is  the  only 
prectical  rule  that  can  be  adopted;  and  that  as  a  general  rule  it 
is  for  the  jury  to  say,  m  the  concrete  case,  whether  the  place  is 
sufficiently  near  the  highway  to  render  the  travelling  upon  it  un- 
safe unless  guarded  against,  and  that  as  said  in  Adams  v.  Naiieky 
13  Allen,  432,  this  ''  must  be  determined  by  the  character  of  the 
place  or  object  between  which  and  the  travelled  road  it  is  claimed 
that  the  barrier  should  be  interposed."  As  said  by  Hoar,  J.,  in 
Alger  v.  LowM^  3  Allen,  405.  ''The  true  test  is,  not  whether 
the  dangerous  place  is  outside  of  the  way,  or  whether  some  small 
stnp  of  ground  not  included  in  the  way  must  be  traversed  in  reach- 
ing the  danger,  but  whether  there  is  such  a  risk  of  a  traveller, 
using  ordinary  care  in  passing  along  the  street,  being  thrown  or 
falling  into  the  dangerous  place  that  a  railing  is  requisite  to  make 
the  way  itself  safe  and  convenient" 

Nor  do  we  think  the  Massachusetts  doctrine  is  based  on  any  pe- 
culiar wording  of  their  statute,  which  provides  that  ''highways 

*  *  *  shall  be  kept  in  repair,  *  *  *  so  that  the  same 
may  be  reasonably  safe  and  convenient  for  travellers."  Pub.  Sts. 
chap.  52,  §  1.  Our  statute  provides  that  highways  shall  "  be  kept 
in  good  and  sufficient  repair,"  so  that  as  this  court  has  always  m 
effect  said,  "the  same  may  be  reasonably  safe  and  convenient  for 
traTeUers." 
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The  Maine  cases  relied  upon  by  the  defendant  are  not  opposed  to 
the  Massachusetts  cases.  In  Willey  y.  Ellsworth^  64  Me.  57,  it  is 
said  in  the  head-note,  that  ''  when  a  railing  is  necessary  for  the 
safety  of  travellers,  the  want  of  such  a  railing  is  a  defect  in  the  way 
for  which  the  town  is  responsible "  ;  and  Hayden  y.  Attleboro  and 
Coggswell  v.  Lexington  are  cited  and  commended  upon  approvingly 
by  the  court.  But  the  real  question  in  that  case  was  one  of  variance. 
The  defect  complained  of  was  a  snow-drift  in  the  highway,  as  al- 
leged in  the  declaration;  but  the  plaintiff  was  allowed  to  prove  the 
existence  of  a  snow-drift  wUJunU  the  located  limits  of  the  highway, 
and  to  recover  damage  resulting  thefrom.  The  court  said 
that  proof  of  a  snow-drift  without  the  highway  in  no  way 
proved  or  tended  to  prove  the  allegations  in  the  declaration; 
that  the  verdict  was  obviously  for  a  defect  not  mentioned  in  the 
declaration,  for  that  alleged  a  drift  in  the  highway;  that  the  only 
possible  defect  in  the  highway  was  that  there  was  no  barrier  to  pre* 
vent  travellers  from  going  out  of  the  road,  but  that  no  such  defect 
was  alleged.  An  examination  of  Ihyle  v.  Vinalhaven,  66  Me.  348; 
Blaie  v.  Newfield,  68  Me.  365,  and  other  Maine  cases,  will  show, 
we  think,  that  the  Massachusetts  doctrine  on  this  subject  is  adopted 
there.  It  is  also  adopted  in  New  Hampshire.  Willey  v.  Paris- 
mouth,  35  N.  H.  303. 

But  we  do  not  mean  to  be  understood  as  sanctioning  the  doctrine 
that  towns  were  bound  to  erect  railings  merely  to  keep  travellers 
from  straying  out  of  the  highway,  where  there  was  no  unsafe  place 
in  dangerous  proximity  thereto.  On  the  contrary  we  would  require 
the  party  to  show  that  the  defect  that  caused  the  injury  existed 
either  in  the  highway  or  so  contiguous  thereto,  as  to  make'  it  dan- 
gerous to  travel  on  the  highway  itself.  Nor  does  this  doctrine  run 
counter  to  any  case  in  this  State.  It  was  in  nowise  involved  in 
Pago  V.  Weaihors/isld,  13  Vt.  424.  The  only  question  decided 
there  was,  that  ''  no  action  can  be  maintained  against  a  town  for 
an  injury  happening  on  a  road  or  way  opened  by  private  individuals 
on  their  own  land  for  their  private  use,  although  it  had  been  travelled 
for  a  great  number  of  years,  if  no  act  of  the  owners  and  the  select- 
men of  the  town  has  ever  been  done,  recognizing  it  as  a  public 
road.''  Sykos  v.  Pawlet,  43  Vt.  446,  is  not  analogous.  It  was  a 
case  of  voluntary  departure  from  the  highway  for  the  purpose  of 
driving  under  a  private  shed  beyond  its  limits,  m  getting  out  of 
which,   idainttff  backed  his  team  over  an  unguarded  bank.     In 
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Brown  v.  Fairhaven,  47  Vt.  386,  the  defective  way  was  not  m  the 
defendant  towns,  but  in  the  State  of  New  York,  and  therefore  it 
was  held  that  the  statute  was  not  broad  enongh  to  charge  them  with 
liabihty.  • 

Judgment  a  firmed. 

More  BT  THs  SvoBmL— III  his  iHmnHng  optnlon.  Bom,  J.,  reoiArkB:  '*  It  is  to  be 
obeerred  that  the  wrought  portton  of  the  highway  waa  smooth  aad  without  impeifectioo. 
thirty-eight  feet  wide  — wide  enough  for  four  single  teams  to  drlTe  abreast.  In  other 
words,  SB  the  statute  was  at  the  time  of  ttils  sooident,  towns  to  eaeape  liability  must 
either  sulBciently  light  their  highways  to  enable  Che  traveller  to  see  and  follow  the  trav- 
elled track,  or  must  inclose  eueh  track  so  that  when  used  in  Che  night  the  traTellar  esa- 
not  pass  therefrom  upon  objects  of  danger  on  the  margins  of  the  highway,  or  in  the 
immediate  pnndmity  thereto.  If  it  renders  passable  the  whole  width  of  the  highway  a 
must  then  securely  fence  it  eo  that  the  trsTeller  may  not  wander  from  it  when  the  dsik- 
nesB  is  too  great  to  enable  him  to  foUow  it.  There  is  not,  probably  within  the  State,  a 
half  mile  of  continuous  highway  that  is  not  insufflcient  and  out  of  repair  under  this  de- 
cision. Byery  place  of  danger  on  Che  margins  of  the  highway  or  in  the  inunedlate  prox- 
imity thereto,  unguarded  by  a  railing  or  muniment  becomes  an  Insufficiency  wheneter 
the  darkness  is  so  great  that  the  traveller  Is  unable  to  eee  the  road  and  itasarroondli^Bs, 
though  they  may  not  be  such  in  the  daytime.  I  do  not  think  it  would  be  <»ii^tt*MMi  that  this 
highway  was  insnlHdent  as  regnrds  this  plaintHf  if  he  had  diiTon  or  gone  over  the  em- 
bankment under  like  circumstances  in  the  daytime.  If  the  exceptions  had  read:  *That 
inconsequence  of  the  dayUgfat  he  was  able  to  see  the  road  and  ite  surroundings,  aad 
drove  off  the  brink  of  ssid  embankment  at  the  point  before  deserlbed,*  I  do  not  think 
any  one  would  claim  it  would  not  have  been  the  duty  of  the  court  to  have  orderad  a 
verdict  for  the  town.  I  do  not  think  the  darlmess  operated  to  change  the  sufficiency  of 
the  highway  or  theUabillty  of  the  town.  I  am  aware  that  my  associates  who  concur  in 
the  Judgment  deny  that  It  hae  any  such  scope.  But  no  analysis  which  I  can  give  to  the 
tacts  brings  Its  scope  within  narrower  limits.  Mo  necessity  for  the  plaintiff's  departure 
from  the  wroui^t  portion  of  the  highwsy,  or  the  highway  limits,  except  the  darkness, 
isdlsdosed.  There  was  no  giving  away  of  a  nutor  bolt  of  the  carrfage*.  or  breaklBgoC 
the  harness,  no  frli^t  or  shying  of  the  horse,  no  meeting  or  passing  of  another  team;  la 
short,  there  wss  nothing  that  compelled,  or  la  the  leest  influenced,  the  plaintUTe  depart- 
ure from  the  smooth  travelled  trsck  except  the  darkness.  Hence,  granting  that  the 
highway  wss  insufflcient  by  reaaon  of  the  lack  of  a  railing  or  muniment,  as  against  a 
traveller  who  should  be  found  out  of  the  road  and  off  the  embankment  by  an  accident 
or  some  necessity,  the  plaintlff*s  going  off  there  was  not  from  any  such  cause,  unless 
darkness  be  such  cause.  From  that  cause  and  that  alone,  in  the  language  of  the  excep- 
tions, '  he  was  unable  to  see  the  road  and  Its  surroundings,  and  dmve  off  the  brink  of 
said  embankment.'  No  decision  in  this  State  heretofore  hae  gone  eofkr  as  to  hold  that  a 
party,  who  departed  from  the  travelled  track  of  the  highway  solely  by  reaaon  of  daikness, 
or  his  inability  ftom  that  cauM  to  see  and  follow  the  travelled  track,  and  sustained  sa 
Injury  upon  a  dangerous  ol^ect  located  on  the  margin  of  the  highway  or  in  the  field  or 
lot  immediately  contlguoas  thereto ,  could  recover.  In  Hunt  v.  Potonol,  9  Vt .  411,  It  wss 
held  that  where  the  plaintiff  was  f oroed  out  of  an  insufficiently  guarded  travelled  track 
over  an  embankment  by  the  breaking  of  a  nut  or  bolt,  and  received  Injnrlee,  the  town 
was  liable.  The  doctrine  of  that  caee  aad  all  subsequent  cases  whidi  have  adopted  H,  is. 
that  an  injury  sustained  from  the  combined  result  of  an  insuffldeney  of  a  highway,  aad 
an  accident  which  could  not  have  been  foreseen  and  provided  against  fay  the  exercise  of 
common  prudence,  the  town  must  compensate.  But  It  has  never  before  been  held  In  this 
State ,  or  elsewhere,  so  tw  as  I  am  aware,  that  darkness  waa  such  an  accident .  It  would 
seem  that  the  traveller  could  better  provide  sgalnst  the  darimess  than  the  town  He  knowi 
when  the  darkness  so  overshadows  him  that  he  cannot  see  the  road  and  Its  surroundiags. 
and  can  reasonably  provide  against  it.    Tlie  town  never  can  know  when  such  daikuesi 
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wiU  be  present,  or  when  the  traTeUer  will  have  occMion  to  use  the  roed  lurrouiided  hf 
mch  darkoeM;  nor  OMiit  lecura  him  ac^Uoas  it  without  great  and  unreasonable  expense. 
I  do  not  thinkthe  statute  was  ever  Intended  to  impose  anjr  suoh  burden  or  liability  upon 
towns.  •  •  •  In  Bfee  ▼.  MomtpelUr^  19  Vt.  470,  a  hole  had  been  dug  in  the  nuugin  of 
the  highwij  and  near  the  travelled  track,  of  which  the  town  had  notice,  and  the  plaintiff 
ran  into  it  upon  a  dark  night,  wherebjr  his  horse  and  sleigh  were  Injured.  The  travelled 
track  was  twenty  to  thirty  feet  wide  and  level  for  travel.  *  The  dafendant  requested  the 
court  to  charge  the  Jury,  as  matter  of  law,  that  if  the  plaintiff  in  a  dark  night  went  out 
of  the  travelled  i>ath  of  the  rosd  for  the  purpose  of  getting  upon  snow  *  *  *  or  *  for 
his  own  comfort  and  convenience,  and  run  into  the  hole,  and  the  injury  happened,  he 
oould  not  recover  *  The  court  refused  so  to  chsrge,  and  left  the  whole  question  to  the 
jury  to  And  whether  the  road  was  reasonably  safe,  and  whether  the  plaintiff  was  wanting 
in  common  care  and  prudence  In  the  use  of  it.  This  plaintiff  had  a  verdict*  This  court 
reversed  the  Judgment,  and  held,  in  summing  up,  this  language:  '  We  think  the  Juiy 
should  have  been  Instructed  that  if  they  found  that  the  plaintiff  diveiged  fh>m  the  trav- 
elled road  without  necessity,  but  merely  for  the  purpose  of  having  the  benefit  of  the  snow, 
or  if  the  horse  took  the  same  direction  from  natural  instinct  or  ftom  Inability  to  see  the 
road  on  aooount  of  the  darkness,  the  town  should  not  be  held  responsible  for  the  oonse- 
quenoes  which  ensued.'  The  doctrine  thus  announced  has  untfl  the  rendition  of  this 
judgment  been  oonsldered  the  law  of  the  State.  It  has  been  recognised  as  such  In 
CoMtedy  v.  atoektnidoe^  fSL  Vt.  891;  Mane  v.  Richmond,  41  Id.  4aS,  and  Olidden  v. 
BMdUtQ*  S8  id.  SB.  In  the  last  case  It  is  hekl  that  it  is  not  necessary  that  the  travr 
elier  should  be  fareei  fhmi  the  travelled  traok,  but  that  he  may  volnntarily  leave  it 
Itam  neeemUy,  In  that  case  the  necessity  was  —he  being  blind—  the  avoidance  of  a 
team  which  he  heard  coming  In  the  darkness  toward  him.  But  this  falls  exactly 
.^within  the  doctrine  announced  In  Rfee  v.  Mantpdiert  supra,  in  which  it  is  hekl  that 
the  traveller  oould  not  recover  for  an  injury  sustained  upon  the  margin  of  the  high- 
wsy,  if  he  diverged  from  the  traveHsd  road  wUhaul  neeemUy ;  and  *  Inability  to  see 
the  road  on  aooount  of  the  darkness.'  is  held  not  to  be  a  necessity  for  such  diverg- 
ence. My  aasodates  have  passed  over  this  feature  of  Che  ease,  with  the  single  re- 
mark. *Thls  Is  In  no  Just  sense  a  ease  of  voluntary  departure^  nor  straying  from  the 
way,  like  numy  of  the  cases  relied  upon  by  the  defendant,  and  the  law  of  thoee  cases 
is  not  appUcaUe.  It  cannot  be  said,  as  argued,  that  the  plaintiff  *  intended  the  act  he 
did  though  he  did  not  intend  the  consequences.*  He  intended  neither.  The  ease 
-affords  no  warrant  for  saying  he  did.  By  reason  of  the  darkness  he  could  not  see 
where  he  was  going,  and  accid«nto//y  drove  off  the  bank.  That  is  the  case.*  I  quite 
agree,  *that  is  the  ease; '  but  am  unable  to  see— perhaps  because  darkness  has  fallen 
upon  me  —  why  the  doctrine  of  Rice  v.  Montpelier  is  not  applicable,  when  it  Is  there 
aaid  in  substance,  if  the  plaintiff's  departure  from  the  road  was  occasioned  by  an 
*  Inability  to  see  the  road  on  aooount  of  the  darkness*  he  could  not  recover.  It  Is 
asserted  that  the  plaintiff  *  accidentally  drove  off  the  bank  because  by  reason  of  the 
-darkness  he  could  not  see  where  he  was  going*  Webster  defines  'accident'  as  *an 
event  that  takes  place  without  one*s  foresight  or  expectation.*  It  may  well  be  said 
that  his  going  over  the  embankment  was  without  the  foresight  or  expectation  of  the 
plaintiff,  and  so  aoddental.  But  it  cannot  well  be  said  that  the  darkness  came  upon 
the  plaintiff  *  without  foresight  or  expectation.*  That  was  no  accident  to  him.  There 
was  not  therefore  in  any  Just  sense  an  accident  concurring  with  an  insufflcleney  of 
the  hlgfawiy,  which  compelled  or  influeoeed  the  plaintlff*s  departure  firom  the  trav- 
elled track  to  his  injury,  as  in  Hunt  v.  PmmaZ,  tupra.  *  *  «  m  Baoley  v.  Ludlow, 
41  Tt.  4flB;  Swift  v.  Newberry,  eupra;  Barber  v.  Amz,  27  id.  02;  Qtulden  v.  Reading, 
8B  Id.  SB,  and  Caeeidy  v.  5toeU»nd0«t  9i  id.  891,  the  element  of  darkness  Is  found,  but 
In  none  of  them  Is  It  given  the  foroe  ei  a  necessity  compelling  or  warranting  the  de- 
parture of  the  traveller  ttom  the  wrought  portion  of  the  highway;  but  there  was  in 
-each  in  which  thsre  was  saoh  departure  another  cause  which  compelled  or  rendered 
a  departure  thereCrom  a  necessity.  This  element  Is  given  effect  only  upon  the  ques- 
tion of  whether  the  plaintiff  was  at  the  time  In  the  exercise  of  common  care  and 
prudence.  It  Is  plainly  Intlmatid  that  darkness  Inoreases  the  care  and  prudence  to  be 
^xntslsed  by  the  traveller;  and  In  Borber  v.  Amk,  eupra,  it  is  intimated  that  the  dark- 

Vol.  XLV  —  88 


650  VERMONT. 


Drew  V.  Town  of  Satton. 


warn  miglift  te  wo  (tmI  m  to  vendar  U  ImpnidMift  for  the  tmreDflr  to  pioceod  without 
AllCht." 

To  DtmU  T.  AriomdrfclgiB.  a  reooot  BogUrii  ooiinty  oourt  oaoe.  an  motion  for  damagtm 
for  Injorj  to  a  oarrlafo  bj  ooBUoe  wfth  a  oart.  It  waa  hold  that  the  platntiir  waa 
barred  from  reoofwy  beoauae  hia  earrlafe  had  no  Ughta,  althoogh  the  alraet  waa  well 
Ughtod,  and  the  ooUlaion  ooomred  about  7  o'clock  on  the  Slat  of  October.  The  oourt 
aald:  '*  If  a  man  ofaooaea  to  drive  about  the  oonntry  in  a horae  and  carriage,  or  aa  700 
caU  It  a  tn4>— andno  doobt  it  waa  a  trap  in  the  literal  aenae  of  the  word— withoal 
UKht8,heiatomjmindgofl:^ofoootribiitoi7neKli8eooe,  and  cannot  recover.  I  am  not 
epeaking  irlthoDt  book.  On^  r.  WaUrhoum,  reported  ao  tongago  aa  8  Blng  81ft,  waa 
a  caae  In  whicdi  a  man  aoui^t  to  reoover  damagea  againas  the  proprietors  of  a  ooadi 
for  an  aoddent  which  happened  to  that  coach,  and  he  failed,  iiot  in  giving  judgment 
In  that  caae.  Lord  Chief  Juatice  Bnar  aald  something  which  la  extremely  valuable  in  all 
theaecaaea.  'TUaaotlon  cannot  be  maintained  unleaa  mgllgenoe  be  proved.  Tliera 
waa  no  negUgenoe  proved,  and  whether  that  be  proved  or  not  that  la  a  queation  for  the 
determination  of  the  Jury.  The  coachman  must  have  competent  akill,  and  uae  that  akiil 
with  diligence;  he  muat  be  well  acquainted  with  the  road  he  undertakea  to  drire,  mnat 
be  provided  with  ateady  horaea.  a  ootieh  and  hameaa  of  suHlcient  atrength  and  properly 
made,  and  alao  with  Ughta  by  night;  for  If  there  be  the  least  failure  of  any  one  of  theaa 
thinga  the  duty  of  the  coach  proprletora  la  not  faUUed,  and  thoy  are  answerable  for  any 
lajuriea  and  damagea  that  ooeor.'  In  the  caae  quoted  all  theae  requlrementahad  been 
properly  fOlUlled,  but  very  great  emphaala  waa  laid  on  worda '  and  Ughta  by  night.*  If  a 
coach  proprietor  chooaea  to  drive  about  without  Ughta  by  night  he  laguU^of  negUgenee, 
and  cannot  recover.  I  have  had  a  great  many  caaea  of  thiaaort,  and  I  never  win  help  a 
man  who  <diooaea  to  drive  about  without  lampa.  Ho  cannot  recover  if  he  ia  gull^  of  any 
negligence  which  contributed  to  the  damage.  Tbe  other  man  mlg^t  not  have  Ughtt, . 
but  atill  If  the  plalntur  haa  none  he  cannot  recover.  It  la  of  no  uae  bringing  caaea  b^ 
fore  me  of  coUalona  at  duak  and  after  dark  when  the  man  doea  not  carry  lig^ta." 

It  iaaqueation  for  the  jury  whether  it  ia  negligent  to  walk  upon  aaidewalk  In  a  dark 
night  without  a  light.  Mdloy  v.  JVew  Forfc,  ate.  i2.  Cb.,  88  Barb.  188.  Nor  ia  it  negUgent 
parse  to  trarel  on  a  night  ao  dark  that  dafeota  cannot  be  aeen,  and  to  allow  horaea  to 
take  their  own  course.  Aector  v.  PUret^  8  Thomp.  ft  CoOk,  418.  In  Dwrant  v.  pidlnMr 
88  H.  J.  SM,  the  court  aay :  **  The  travelling  public  have  a  right  to  auppoae  that  there 
ia  no  dangerona  impediment  or  pIttiiUl  in  any  part  of  the  atreet,  without  a  tl^^t  placed 
to  give  warning  of  It,  or  a  anitable  railing  to  protect  It.**  80  where  the  plaintiir,  te 
ovade  dirt  and  stonea  thrown  by  defendant  fhMn  an  oBoavatlon  on  hia  land,  aUglitly  d^ 
viatedfhmi  the  atraai  and  AbD  Into  tikaevottfatloo.    Fola  v.  BNst,  80  Bai1>. 
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Am  liTCilitlble  Iminibe  to  oommit  a  criminftl  act  does  not  abedlTe  tli«  aiolor  It 
•I  the  time  and  in  nspeet  to  the  act  he  had  the  power  to  distfaigiilah  betine^a 
'  light  and  wiong. 

nONYIOTION  of  homicide.    The  opinion  states  the  case. 

C.  B.  Darwin f  for  appellant 

A.  1m  Hart,  attorney-general,  for  respondent. 

MoKiKSTBT,  J.  The  oonrt  below  charged  the  jniy:  "  As  a 
defense  to  this  prosecution  the  defendant  has  interposed  the  plea 
of  insanity.  *  *  *  'Insanity/  as  used  in  this  sense,  means 
such  a  diseased  and  deranged  condition  of  the  mental  faculties  as 
to  render  the  person  incapable  of  distinguishing  between  right  and 
wrong  in  relation  to  the  act  with  which  he  is  charged." 

The  charge  as  giyen  is  substantially  the  law  as  laid  down  by 
TnnoAL,  0.  J.,  in  the  answers  of  the  English  judges  to  the  ques- 
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tions  proponnded  to  them  by  the  House  of  Lords,  after  the  acquit- 
tal of  McNanghton:  ''  The  jury  ought  to  be  told  *  *  *  that 
to  establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly 
proved,  that  at  the  time  of  committing  the  act,  the  party  accused 
was  laboring  under  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or  if  he  did  not  know  it,  that  he  did  not  know  he  was  doing 
what  was  wrong.  The  mode  of  putting  the  latter  part  of  the  ques- 
tion to  the  jury  on  these  occasions  has  generally  been,  whether  the 
accused,  at  the  time  of  doing  the  act,  knew  the  difFerence  between 
right  and  wrong;  which  mode,  though  rarely  if  ever  leading  to  any 
mistake  with  the  jury,  is  not,  as  we  conceive,  so  accurate  when  put 
generally  and  in  the  abstract,  as  when  put  with  reference  to  the 
party's  knowledge  of  right  and  wrong  in  respect  to  the  very  act  with 
which  he  is  charged." 

Counsel  for  defendant  asked  the  court  below  to  charge:  ''The 
mere  intellectual  knowledge  of  right  and  wrong  is  not  enough  to 
defeat  a  defense  of  insanity,  unless  with  such  knowledge  the  de- 
fendant also  had  the  volitional  power  to  choose  the  one  instead  of 
the  other.  No  thoroughnesss  of  knowledge  by  the  defendant  that 
the  act  of  killing,  the  deceased  then  and  there  was  wrong  and  for- 
bidden would  defeat  his  defense  of  insanity,  if  it  were  also  legally 
proved,  that  while  he  possessed  such  knowledge,  he  did  not  possess 
the  power  to  do  or  not  to  do  the  killing  under  the  guidance  of 
such  knowledge." 

It  is  evident  from  the  case  as  presented,  that  the  instructions 
requested  refer  to  an  entire  absence  of  power  of  choice,  which  it  is 
assumed,  may  exist  with  a  capacity  to  distinguish  between  right 
and  wrong  as  applied  to  the  particular  act.  There  is  no  evidence 
tending  to  prove  the  existence  of  such  physical  disease,  as  of 
itself,  and  separate  from  its  effect  upon  the  mind,  would  deprive 
one  of  the  control  of  his  action,  as  in  the  case  of  the  ''  convulsive 
fit,"  spoken  of  by  Sir  James  Fitz  Stephens,  Digest  of  Criminal 
Law,  note  1,  p.  361.  Such  irresistible  impulse  to  commit  an  act 
which  he  knows  is  wrong  or  unlawful  (if  it  ever  exists),  does  not 
constitute  the  insanity  which  is  a  legal  defense. 

How  can  such  impulse  be  known  to  exist  ?  Eolfb,  B.,  in  sum- 
ming up  in  Reg.  v.  StokeBy  3  C.  and  EL  185,  said:  ''It  is  true, 
learned  speculators,  in  their  writings,  have  laid  it  down  that  men, 
with  a  consciousness  that  they  were  doing  wrong,  were  irremt- 
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ibly  impelled  to  commit  some  unlawful  act.  But  who  emibled  them 
to  dire  into  the  human  heart  and  see  the  real  motiye  that  prompted 
the  commission  of  such  deeds  f ''  And  the  learned  baron  charged 
the  jury,  ''Every  man  is  held  responsible  for  his  acts  by  the  law  of 
this  country,  if  he  can  discern  right  from  wrong/'  And  in  Reg,  ▼. 
Haynes,  1  F.  and  F.  666,  Brahwell,  B.,  said:  ''  It  has  been 
urged  for  the  prisoner  that  you  should  acquit  him  on  the  ground, 
that  it  being  impossible  to  assign  any  reason  for  the  perpetration 
of  the  offense,  he  must  have  been  acting  under  what  is  called  a 
powerful  and  irresistible  influence,  or  homicidal  tendency.  .  But  I 
must  remark  as  to  that,  the  circumstances  of  an  act  being  apparently 
motiyeless,  is  not  a  ground  from  which  you  can  safely  infer  the 
existence  of  such  an  influence.  Motives  exist  unknown  and  innu- 
merable which  might  prompt  the  act  A  morbid  and  restless  (but 
irresistible)  thirst  for  blood  would  itself  be  a  motive  urging  to  such 
a  deed  for  its  own  reliel  But  if  an  influence  be  so  powerful  as  to 
be  irresistible,  so  much  the  more  reason  is  there  why  we  should 
not  withdraw  any  of  the  safeguards  tending  to  counteract  it. 
There  are  three  powerful  restraints  existing,  all  tending  to  the  as- 
sistance  of  the  person  who  is  suffering  under  such  an  influence  — 
the  restraint  of  religion,  the  restraint  of  conscience,  the  restraint 
of  law.  But  if  the  influence  itself  be  held  to  be  a  legal  excuse, 
rendering  the  crime  dispunishable,  you  at  once  withdraw  a  most 
powerful  restraint  —  that  forbidding  and  punishing  its  perpetra- 
tion.'' We  must  therefore  return  to  the  simple  question  you  have 
to  determine  —  did  the  prisoner  know  the  nature  of  the  act  he  was 
dolug;  and  did  he  know  he  was  doing  wrong?  The  reporter's  head- 
note  to  this  case  contains  the  statement:  '^  The  circumstance  of 
the  prisoner  having  acted  under  an  irresistible  influence  to  the 
commission  of  homicide  is  no  defense,  if  at  the  time  he  committed 
the  act  he  knew  he  was  doing  what  was  wrong." 

In  Reg.  v.  Barton^  3  Cox  G.  G.  275,  Baron  Parkb  told  the  jury 
''that  there  was  but  one  question  for  their  consideration,  viz., 
whether,  at  the  time  the  prisoner  inflicted  the  wounds  which 
caused  the  death  of  his  wife,  he  was  in  a  state  of  mind  to  be  made 
responsible  to  the  law  for  her  murder.  That  would  depend  upon 
the  question  whether  he,  at  the  time,  knew  the  nature  and  character 
of  the  deed  he  was  committing,  and  if  so,  whether  he  knew  he 
was  doing  wrong  in  so  acting.  This  mode  of  dealing  with  the  de- 
fense of  insanity  had  not,  he  was  aware,  the  coneuri-ence  of  medical 
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men ;  but  he  must  neyertheless  expiesB  hie  decided  concoirenoe 
with  Mr.  Baron  Bolfb's  yiews  of  auch  oaaefly  that  learned  jndge 
having  expressed  his  opinion  to  be  that  the  excuse  of  an  inesistible 
impalse  co-existing  with  the  full  possession  of  reasoning  powers 
might  be  urged  in  justification  of  eyeiy  crime  known  to  the  law, 
for  eveiy  man  might  be  said,  and  truly,  not  to  commit  any  crime 
except  under  the  influence  of  some  irresistible  impulse.  Something 
more  than  this  was  necessary  to  justify  an  acquittal  on  the  ground 
^  insanity,  and  it  would  therefore  be  for  the  jury  to  say  whether, 
taking  into  consideration  all  that  the  surgeon  had  said,  which  was 
entitled  to  great  weight,  the  impulse  under  which  the  prisoner  had 
committed  this  deed  was  one  which  altogether  deprived  him  of  the 
knowledge  that  he  was  doing  wrong." 

It  will  be  seen  that  the  English  courts  have  refused  to  reoogniao 
the  co-existence  of  an  impulse  absolutely  irresistible  with  capacity 
to  distinguish  between  right  and  wrong  with  reference  to  the  act 
It  cannot  be  said  to  be  irresistible  because  not  resisted.  Whatever 
may  be  the  abstract  truth,  the  law  has  never  recognised  an  im- 
pulse as  uncontrollable  which  yet  leaves  the  reasoning  powers — 
including  the  capacity  to  appreciate  the  nature  and  quality  of  the 
particular  act — unaffected  by  mental  disetae.  No  different  rule 
has  been  adopted  by  American  courts. 

Judgment  and  order  afirmed, 

MoBBiBOK,  0.  J.,  and  Boss,  Sharfsisiv,  Mtbiok,  and  Mo* 
JJ.,  concurred. 


Ham  ▼.  Santa  Bosa  Bavk. 
ess  010.06.) 

BmeHead-^dedaraiien  ^eiUmaie  ^fvahte. 

A  homeatead  flecJatiition  Is  not  made  void  by  the  dalmant'e  rtalamaatof  the 
value  of  the  homestead  at  a  sum  gnater  than  that  whieh  the  ataitate  fixes 
aa  the  limit  of  claim  of  exemption. 

FOBEOLOSITBE.   The  opinion  states  the  point   Defendant  had 
judgment  below. 
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RuiUdge  A  McConnell,  for  appellant 
Charge  A.  Johnson^  for  appellee. 

The  Oouirr.  As  head  of  a  famfly,  the  defendant,  Joaillard, 
-filed  a  declaration  of  homestead  in  which  he  estimated  the  value  of 
the  homestead  premises  at  $8,000;  and  the  contention  here  is,  that 
this  estimate  of  ralue,  being  in  excess  of  the  value  of  the  homestead 
premises  exempted  by  law  from  forced  sale,  renders  his  declaration 
ineffectual  to  vest  in  the  family  a  homestead  right. 

A  homestead  consists  of  the  dwelling-house  in  which  the  claim- 
ant resides  and  the  land  on  which  the  same  is  situated,  selected  as 
provided  by  law.  §  1237,  C.  0.  ;  Qregg  v.  Basiwieh,  33  GaL 
220 ;  Estaie  of  Deianey^  37  id.  176.  It  is  selected  according  to  law 
whenever  the  claimant  executes  and  acknowledges,  as  a  grant  of 
real  estate  is  required  by  law  to  be  acknowledged,  and  files  for 
record  a  declaration  containing  a  statement  showing,  (1)  that  the 
person  making  it  is  the  head  of  a  family,  (2)  that  he  is  residing 
on  the  premises  and  claims  them  as  a  homestead,  (3)  a  description 
of  the  premises,  and  (4)  an  estimate  of  their  cash  value.  From 
and  after  the  filing  for  record  of  such  a  ''  declaration  "  the  premi- 
ses described  in  it  became  the  homestead  of  the  claimant,  and  the 
record  of  the  declaration  operates  as  notice  of  the  selection  to  all 
the  world.     Tit  5,  chap.  2,  C.  0. 

In  the  selection  of  a  homestead  there  is  no  statutory  limitation  as 
to  quantity  or  value.  The  law  simply  requires  that  the  premises 
selected  for  that  purpose  shall  be  described,  and  that  the  value  of 
the  premises  shall  be  estimated.  It  is  just  to  infer  that  this  require- 
ment was  of  a  true  estimate,  not  a  ffdse  one.  It  was  not  required 
to  be  under  oath ;  therefore  by  making  a  false  statement  of  the 
value,  a  homestead  claimant  does  not  incur  the  pains  and  penalty 
of  perjury.  So  far  as  legal  penalties  are  concerned,  he  is  left  free 
to  insert  a  false  estimate  in  his  declaration ;  but  if  he  prefers  to 
state  what  is  true  on  the  subject,  the  truth  of  his  statement  should 
not  be  used  against  him  to  destroy  a  right,  if  it  be  f  oimded  upon  a 
oompliance  with  the  requirements  of  law. 

Now  the  estimate  of  the  claimant  in  the  declaration  under  con- 
sideration, together  with  the  description  of  the  premises,  and  the 
statement  that  he  was  the  head  of  a  family,  and  was  residing  on 
the  premises  which  he  claimed  as  his  homestead,  constituted  the 
essential  elements  of  the  declaration  required  by  the  homestead 
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saw  to  indicate  his  selectioiL  The  declaration  itself  was  mjide 
strictly  according  to  the  fonnalities  prescribed.  In  every  particu- 
lar the  proTisions  of  sections  1262,  1263,  chapter  2  of  the  Home- 
stead  Law,  were  complied  with.  Having  been  strictly  complied 
with,  how  can  it  be  held  that  a  declaration  made  according  to  the 
forms  of  law  is  void  under  the  lawP  Certainly  there  are  no  words 
in  the  sections  referred  to  which  make  the  legal  acts  of  a  homestead 
claimant  issue  in  such  a  result.  If  there  were,  the  provisions  of 
those  sections  would  be  involved  in  absurdity — a  thing  which  the 
legislature  could  not  have  intended. 

It  is  claimed  however  that  such  a  result  arises  out  of  section 
1260,  chapter  1  of  the  law  by  which  it  is  declared  that ''  Home- 
steads may  be  selected  and  claimed :  1,  of  not  exceeding  $5,000  in 
value  by  any  head  of  a  family."  If  this  is  to  be  regarded  as  such 
implication,  it  would  prove  too  much.  It  would  prove  that  the 
right  could  not  attach  under  the  statute,  if  the  place  declared  on 
was  of  more  than  $5,000  in  value,  whatever  might  be  stated  as  the 
estimate  of  value  of  the  parcel  described  in  the  declaration.  Cer- 
tainly the  statute  meant  nothing  of  this  kind.  Again,  such  impli- 
cation cannot  exist,  for  the  reason  that  the  word  ''value"  is  used 
in  section  1260,  and  the  language  in  section  1263  is  ''  estimate  of 
value."  The  right  of  exemption  is  made  to  depend  on  the  actual 
value,  not  on  the  declarant's  estimate  of  value ;  on  an  actual  exist- 
ing reality,  not  on  the  fallible  or  mistaken  opinion  of  the  declar- 
ant of  what  that  real  value  may  be.  In  section  1260,  the  law  speaks 
of  something  certain;  in  section  1263,  of  something  existing  in  the 
mind  of  a  person,  of  which  certainty  can  not  assuredly  be  predi- 
cated ;  for  nothing  is  more  uncertain  or  more  variable  than  an  es- 
timate of  value. 

The  section  (1260)  ought  not  to  be  held  to  change  the  meaning 
of  section  1263,  if  the  provisions  of  the  two  sections  can  be  har- 
monized. These  provisions  can  be  brought  into  harmony  so  as  to 
exclude  any  prohibitory  effect  in  the  latter  section  over  the  former 
by  the  fact  that  they  refer  to  different  things,  one  to  value  in  the 
opinion  of  other  persons,  and  the  other  to  an  estimate  of  value  in 
the  opinion  of  the  declarant.  If  one  portion  of  a  statute  is  held  to 
affect  and  change  another,  there  must  be  a  conflict  in  the  control- 
ling clause  over  that  which  it  controls.  And  if  there  is  no  conflict 
here,  no  alteration  can  be  allowed  in  one  by  the  other.  If  there  is 
a  conflict,  and  one  changes  the  other  section,  why  not  as  well  hold 
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that  section  1263  changes  the  meaning  of  section  1260?  If  it  is  so 
beldy  the  prohibition  by  implication  ceases  to  exist.  Besides,  the 
question  is  pertinent  here,  who  made  section  1260  the  master  of 
1268?  Who  invested  the  former  with  dominion  oyer  the  latter? 
They  emanate  from  a  common  source  of  power,  and  that  common 
source  has  not  invested  the  former  section  with  any  such  controL 
But  this  common  parent  has  furnished  the  means  of  controlling 
this  strife,  for  where  there  is  a  conflict  between  the  two  sections 
the  difficulty  must  be  solved  by  the  canon  prescribed  in  the  Politi- 
cal Oode,  for  the  construction  of  all  Codes. 

By  section  4482  of  that  Code  it  is  provided  :  *^  If  the  provisions 
of  any  chapter  conflict  with  or  contravene  the  provisions  of  another 
chapter  of  the  same  title,  the  provisions  of  each  chapter  must  pre- 
vail as  to  all  matters  and  questions  arising  out  of  the  subject-matter 
of  such  chapter.''  The  broad  language  here  used,  ^'all  matters 
and  questions  arising  out  of,"  etc.,  cannot  fail  to  strike  the  attention 
on  a  mere  perusal  of  the  sction.  And  by  section  4484  of  the  same 
Code  a  like  rule  of  construction  is  given  for  determining  conflicting 
prbvisions  found  in  different  sections  of  the  same  chapter  or  article 
of  the  Codes ;  that  is  to  say,  the  provisions  of  the  section  last  in 
numerical  order  must  prevail,  unless  such  construction  be  incon- 
gistent  with  the  general  meaning  of  such  chapter  or  article. 

Pl!Dceeding  from  these  canons  of  construction  we  arrive  at  the 
conclusion  that  there  is  no  inconsistency  or  incongruity  between 
the  sections  of  the  homestead  law  which  we  have  been  con- 
sidering. For  section  1260  has  its  place  in  chapter  1,  title  5  of 
part  4,  division  second,  of  the  Civil  Code,  and  sections  1262  and 
1263  have  places  in  chapter  2  of  the  same  title.  Both  chapters 
have  relation  to  the  same  general  subject-matter,  namely,  the  home- 
stead. But  the  first  chapter  contains  general  provisions  which 
relate  to  the  persons  entitled  to  select  homesteads,  the  property 
from  which  homesteads  may  be  carved,  the  exemption  of  portions 
of  homesteads  from  forced  sale,  the  mode  and  manner  in  which 
they  may  be  alienated,  incumbered,  or  abandoned,  and  the  remedies 
by  which  they  may  be  subjected  to  the  claims  of  execution  creditors. 
On  the  other  hand,  the  tecotid  chapter  relates  to  the  mode  of  the 
selection  of  the  homestead,  the  form  of  the  declaration  by  which 
its  selection  shall  be  made,  its  recordation,  and  the  tenure  by  which 
the  homestead,  when  selected,  shall  be  held.  Th^  two  sections  of 
this  chapter  therefore  relate  wholly  to  the  selection  of  the  home- 
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stead.  Bat  section  1260  of  the  first  chapter  relates  t.o  the  selectioxi 
and  something  more  —  it  declares  that  the  head  of  a  family  shall 
be  entitled  to  select  and  claim  a  homestead  not  exceeding  in 
value  $5,000.  By  this  language  a  different  meaning  is  expressed, 
and  a  different  subject  referred  to,  from  the  meaning  expressed  and 
the  subject  referred  to  m  the  two  sections  of  the  second  chapter. 
And  assuming  that  a  conflict  exists  between  the  sections  or  the 
chapters  in  which  they  are  contained^  each  chapter  must,  according 
to  the  rules  of  construction  in  hand,  be  read  by  itself.  So  read 
and  applied  to  the  declaration  of  homestead  before  us,  the  declara- 
tion, appealing  to  have  been  made  and  filed  in  strict  conformity 
with  the  proyisions  of  chapter  2,  assured  to  the  declarant  a  home- 
stead right  to  the  premises  described  in  his  declaration.  But  his 
right  in  the  premises  was  limited  and  defined  by  section  1260  of 
chapter  1.  Of  those  premises  he  could  only  claim  and  hold  as 
against  his  creditors  to  the  extent  of  $5,000  in  value.  Beyond  that 
value,  the  premises  were  subject  to  the  claims  of  execution 
creditors ;  the  provision  of  section  1260  was  therefore  subservient 
to  the  higher  object  of  the  entire  title,  namely,  the  protection  by 
law  of  the  homestead- ;  and  there  is  no  inconsistency  between  the 
two  chapters. 

It  cannot  be  denied  that  the  entire  legislation  comprehended  by 
the  two  chapters  referred  to  was  had  for  the  purpose  of  carrying 
into  effect  the  provisions  of  the  Constitution  expressed  in  section 
15,  article  11  of  the  Oonstitution  of  1849,  and  section  1,  article  17 
of  the  Constitution  of  1879,  whereby  the  legislature  was  com- 
manded to  ^  protect  by  law  from  forced  sale  a  certain  portion.of  the 
homestead  and  other  property  of  all  heads  of  families."  Exemption 
of  a  portion  of  the  homestead  premises  from  forced  sale  was  there- 
fore the  special  subject-matter  and  object  of  section  1260,  chapter  1 
of  the  homestead  law.  The  entire  property  in  such  premises  be- 
longed to  the  owner ;  the  title  to  it  was  vested  in  him  ;  no  legisla- 
tion could  divest  him  of  it,  and  the  premises  were  subject  to  the 
claims  of  his  creditors,  except  so  much  of  them  as  were  exempted 
by  law.  But  this  exemption  is  not  an  attribute  of  the  homestead 
—  it  is  only  an  incident.  In  fact,  the  homestead  premises  may 
exceed  the  value  limit  of  the  exemption ;  but  the  excess  in  value 
does  not  invalidate  the  selection,  if  it  is  otherwise  yalid  under  the 
provisions  of  sections  1262,  1263,  supra.  The  excess,  though  used 
in  fact  as  homestead,  is  always  subject  to  the  claims  of  the  creditors 
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of  the  owner,  and  the  law  ha^  proTided  ample  remedies  for  tne  en- 
forcement  of  snch  claims.     §§  1245-1269,  ch.  1,  supra. 

In  its  inception,  then  or  thereafter,  the  substance  of  a  homestead 
is  a  parcel  of  land  on  which  the  family  reside.  It  is  constituted  by 
the  attributes  of  residence  and  selection  according  to  law.  When 
these  things  exist  so  as  to  express  its  essence,  the  homestead  be- 
comes an  estate  in  the  premises  selected  exempted  by  law  from 
forced  sale.  The  premises  may  be  of  greater  or  less  value  than  the 
interest  in  them  exempted  by  law.  If  less  it  may  increase ;  but 
increase  in  value  over  the  exemption  only  works  diminution  in 
quantity  of  the  homestead.  The  excess  in  value,  though  it  may  be 
homestead,  in  fact,  is  not  the  interest  in  the  premises  which  is 
exempted  from  execution.  It  is,  as  part  of  the  homestead,  subject 
to  the  jus  disponendi  of  the  owner  and  the  claims  of  his  credifc^rs. 
And  where  the  excess  is  shown  by  the  estimation  of  value  at  the 
t]!me  of  the  selection,  or  by  the  increase  of  value  after  selection, 
there  is  no  evasion  of  statutory  requirements.  In  either  case 
the  rights  of  creditors  are  secured,  and  the  rights  of  no  one  are 
interfered  with. 

Judgment  afirmsd. 

Htbiok  and  MoKiksibt,  JJ.,  dissented. 


St.  Heubka  Watbb  OoMPAirr  y.  Fobbb. 

m  cat  in.) 

nninsnt  domain — **pMiousttt' — wUsrwork$, 

teppljing  a  town  with  water  lea  "pabUe  use"   within  the  ezerelae  o(, 
eminent  domain,  and  the  water  of  a  ereek  maj  be  condemned  therefor.' 

T)RO0EEDING  to  condemn  water.    The  opinion  states  the  oms^ 

McAttiiisr  dt  Bergin,  for  appellant. 

Stanlg,  Siansy  dl  ffagss,  and  B.  S.  Brooks,  for  respondent. 

Boss,  J.     The  plaintiff  is  a  corporation  organized  under  the  laws 
<rf  this  State,  for  the  purpose  of  supplying  the  inhabitants  of  thei 
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town  of  St.  Helena  with  fresh  water.  The  defendant  is  the  owner 
of  a  tract  of  land  through  which  ran  the  waters  of  a  certain  creek 
called  Hndson  or  York  creek. 

The  purpose  of  the  present  proceeding  on  the  part  of  the  plaint- 
iff is  to  condemn  the  waters  of  the  creek  for  the  purpose  of  supply- 
ing the  inhabitants  of  the  town  with  water ;  and  the  principal 
question  in  the  case  is,  whether  or  not,  under  the  laws  of  this  Staae, 
the  right  of  a  private  individual  to  enjoy  the  flow  of  water  in  its 
natural  channel,  upon  or  along  his  laoid,  can  be  taken  from  him 
for  such  purpose. 

There  can  be  no  sort  of  doubt  that  the  supplying  of  the  inhabit- 
ants of  a  townwith  pure,  firesh  water,  is  one  of  the  **  public  uses," 
in  behalf  of  which  the  legislature  has  declared  the  right  of  em- 
inent domain  may  be  exercised.  Code  of  Civil  Proc.,  §  1238. 
Whether,  with  such  declaration,  the  courts  can  in  any  case  interfere, 
need  not  now  be  determined,  since  it  is  very  clear  that  we  would 
not  be  justified  in  holding  that  the  supplying  of  the  inhabitants  of 
a  town  with  pure  fresh  water  is  not  a  public  use.  It  is  equally  clear 
that  the  plaintiff  is  authoriised  to  exercise  the  right  of  eminent  do- 
main in  behalf  of  suchuse.  Section  1001  of  the  Oivil  Oode  pro- 
vides :  Any  person  may  without  further  legislative  action,  acquire 
private  property  for  any  use,  specified  in  section  1^8  of  the  Oode 
of  Oivil  Procedure,  eitiier  by  consent  of  the  owner  or  by  proceed- 
ings had  under  the  provisions  of  title  7,  part  3,  of  the  Oode  of 
Oivil  Procedure  ;  and  any  person  seeking  to  acquire  property  for 
any  of  the  uses  mentioned  in  such  title  is  '  an  agent  of  the  State, ' 
or '  a  person  in  charge  of '  such  use,  within  the  meaning  of  those 
terms,  as  used  in  such  title." 

The  only  question  about  which  we  have  had  any  serious  doubt 
is  whether  the  statute  authorizes  the  condemnation  of  the  particu' 
lar  kind  of  property  here  sought  to  be  taken. 

Section  1240  of  the  Oode  of  Oivil  Procedure  defines  the  property 
which  is,  made  subject  to  the  exercise  of  the  right  of  eminent  do- 
main, and  section  1239  classifies  the  estates  and  right  in  lands  sub- 
ject to  be  taken  for  public  use,  as  follows  :  /'  1.  A  fee  simple,  when 
taken  for  public  buildings  or  grounds,  or  for  permanent  buildingSy 
for  reservoirs  and  dams,  and  permanent  fiooding  occasioned  thereby, 
or  for  an  outlet  for  a  fiow,  or  a  place  for  the  deposit  of  debris  or 
taOings  of  a  mine.  2.  An  easement,  when  taken  for  any  other  use. 
8.  The  right  of  entry  upon  and  occupation  of  lands,  and  the  right 
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to  take  therefrom  guch  earth,  gravel,  stones^  trees,  and  timber  as 
may  be  necesasary  for  some  public  use. ' ' 

It  is  sufficiently  obyious,  we  think,  that  the  property  in  question 
comes  within  the  category  of  real  property.  ''The  rights  of  riparian 
proprietors,  ^  says  Mr  Washburn,  in  his  work  on  Easements  and 
Servitudes,  pp.  276-7.  (215),  ''  though  coming  under  the  head  of 
what  are  called  'natural  easements,  *  are  not  in  fact  the  result  of  any 
supposed  grant,  evidenced  by  long  acquiescence  on  the  part  of  a 
superior  proprietor,  of  the  flow  of  the  water  from  his  land  to  the 
land  below.  The  right  of  enjoying  this  flow,  without  disturbanoe 
or  interruption  by  any  other  proprietor,  is  one  jure  naiura,  and  is 
an  incident  of  property  in  the  land,  not  an  appurtenance  to  it,  like 
the  right  he  has  to  enjoy  the  soil  itself,  in  its  natural  state,  un« 
affected  by  the  tortious  acts  of  a  neighboring  land  owner/' 

"  It  is  inseparably  annexed  to  the  soil,  and  passes  with  it,  not 

as  an  easement,  nor  as  an  appurtenance,  but  as  parcel,  "  said  Ohief 

Justice  Shaw  in  Johnwn  v.  Jordan^  2  Mete.  234  ;  s.  c,  37  Am. 

Dea  85.     See  also  Ang.  on  Watercourses,  %  141 ;  Brace  v.  Job,  10 

Allen,  443  ;  Civil  Code,  §§  14,  658,  662. 

The  water  therefore  that  runs  over  the  defendant's  land  is  a  part 
and  parcel  of  his  land.  The  legislature  has  said  that  "easemenf* 
in  land  may  be  taken  for  such  public  use  as  is  here  involved. 
Does  this  mean  only  an  easement  owned  by  the  person  against 
whom  the  right  to  condemn  is  asserted  ?  We  think  not.  As  no 
man  can  have  an  easement  in  his  own  land,  it  would  be  only  such 
as  he  might  own  in  lands  of  others  that  would  be  subject  to  be 
taken  for  public  use,  under  such  a  construction  of  the  statute  as  that. 
Tet  the  statute  subjects  all  real  property  belonging  to  any  person 
to  the  right  of  eminent  domain,  to  be  exercised  in  the  cases  and  for 
the  purposes  therein  stated.  In  other  words,  it  authorizes  the  fee 
aimple  of  all  the  real  property  belonging  to  any  person  to  be  taken 
when  needed  for  any  of  the  public  uses  enumerated  in  subdivison  1, 
section  1239,  and  an  easement  in  all  real  property  belonging  to  any 
person,  to  be  taken  when  needed  for  any  other  public  use.  The 
question  remains  :  By  taking  the  water  that  in  its  natural  channel 
runs  over  the  defendant's  lands,  does  the  plaintiff  take  an  easement 
in  the  lands  of  defendant  ?  If  the  defendant  should  sell  to  the 
plaintiff  the  right  thus  to  divert  the  water,  there  can  be  no  doubt 
that  he  would  sell  an  easement  in  his  land.  Owen  v.  Fieid^  102 
Mass.  90 ;  Amidan  v.  Harrie,  113  id.  59 ;  Wolfe  v.  Fh^t,  4  Sandl 


gCg  CALIFORNIA, 


St.  Helenm  Water  Gompanj  t.  Forbei. 


Oh.  72 ;  Cory  y.  DaniOs,  5  Mete.  236  ;  8.  c,  41  Am.  Dec.  53^ 
And  if  the  plaintifFy  by  adverse  use,  shonld  acquire  the  right 
it  is  equally  clear  that  the  interest  so  acquired  would  be  an 
easement  in  the  land  of  the  defendant.  *'  In  many  cases,  ** 
says  Mr.  Washburn  in  his  work  on  Real  Property,  yoL  2,  chap.  1, 
p.  321,  ''one  landowner  may  acquire  a  right  to  apply  the 
use  of  water  upon  his  own  lands  so  as  essentially  to  impair 
its  use  by  other  proprietors,  abore  or  below  him,  and  eyen  to  inter* 
fere  thereby  with  the  enjoyments  of  the  land  of  another ;  as  for  in- 
stance, by  stopping  the  water  of  a  stream  in  his  own  land,  and  flow- 
ing back  the  same  upon  the  land  of  a  proprietor  above  him  or 
diverting  it  so  as  to  water  it,  or  prevent  its  reaching  the  land  of  a 
proprietor  below  him  in  its  natural  quantiy.  A  right  thus  to  in- 
terfere with  the  natural  right  to  make  use  of  water  belonging  to 
another  where  it  is  connected  with  the  occupation  of  land,  would 
constitute  an  easement  in  favor  of  the  latter,  as  the  dominant  estate. 
Such  an  easement  may  be  acquired  like  other  easements,  by  grants 
or  by  an  adverse  enjoyment  so  long  continued  as  to  raise  a  legal 
presumption  of  a  grant.  ^'  See  also  Wood  Nuis.,  §§  353, 354,  374 ; 
Ang.  Watercourses,  §  141. 

If  there  is  any  difference  in  the  nature  of  the  same  right  when 
acquired  by  condemnation  proceedings,  we  are  unable  to  perceive  it 

In  response  to  the  suggestion  that  the  proceedings  taken  in  this 
case  are  in  effect  a  violation  of  an  injunction  previously  obtained 
by  the  defendant  in  respect  to  the  same  water,  it  is  sufficient  to  say 
that  the  present  plaintiff  was  not  a  party  to  the  suit  in  which  the 
injunction  was  awarded,  and  besides  the  right  here  asserted  is  to 
ti^e  the  water  upon  making  just  compensation  therefor. 

Upon  proof  made,  the  court  below  found  all  of  the  facts  essential 
to  authorize  the  taking. 

We  must  affirm  the  judgment  and  order. 

8oard&rml. 

MoBBiBON,  0.  J.,  and  Sharpstein,  J.,  concurred. 

Myrick,  J.,  concurring :  As  the  right  to  have  the  water  flow  in 
the  stream  to  defendant's  land  is  an  incorporeal  hereditament  ap- 
pertaining to  his  land,  and  is  therefore  real  property,  and  as  all  real 
property  of  an  individual,  or  such  interest  therein  as  may  be  neces- 
sary, may  be  taken  by  the  right  of  eminent  domain,  in  behalf  of 
canals,  aqueducts,  flumes,  ditches/or  pipes  for  conducting  water 
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for  the  use  of  the  inhabitants  of  any  county,  etc.,  the  taking  of  the 
water  from  the  stream,  above  the  land  of  the  defendant,  is  a  taking 
of  an  interest  in  real  property  in  behalf  of  a  public  use.  The  land 
through,  oyer,  and  upon  which  pipes,  aqueducts,  flumes,  and  ditched 
may  be  constructed  or  laid  is  not  used  by  the  public  ;  the  corpora- 
tion uses  the  land  for  the  conyeying  of  water ;  the  water,  after 
haying  been  conveyed,  is  taken  by  the  public,  and  that  point', 
strictly  speaking,  is  where  the  public  use  commences  ;  but  both  th6 
water  and  the  land  are  taken  to  the  end  that  the  public  may  be 
supplied  with  the  one  by  the  use  of  the  other.  In  this  case  th6 
plaintifF  has  already  acquired  the  one,  viz.,  places  for  its  pipes,  etc. 
(which  are  worthless  and  serve  no  purpose  without  water),  and  now 
it  seeks  to  acquire  the  necessary  water,  such  water,  when  acquired^ 
to  be  used  in  behalf  of,  for  the  benefit  of,  to  the  interest  of,  for  the 
behoof  of,  ditches,  etc.,  for  conducting  water  for  the  use  of  the  in- 
habitants of  a  village.   See  Worcester's  Dictionary,  **  Behalf." 


Thobntok,  J.,  concurred  in  the  judgment.     McKbb  and  Mot 
SufffTBT,  J  J.,  dissented. 


Mabtik  v.  Thompsok. 

(«  Oftl.  818.) 

Oropi — HUe  to,  an  land  hM  adoendif. 

No  action  lies  to  recover  grain  sown  and  harveated  by  one  on  lands  to  which 
he  claimed  title  and  of  which  he  was  in  actnal  and  adverse  popsoorion. 

A  OTION  to  recoyer  grain.     The  opinion  states  the  case. 

L.  Aldrich  and  K  />.  Wheeler,  for  appellant. 
MuA.  Muttony,  for  respondent. 

Thb  OotJBT  :  The  action  is  brought  to  recoyer  the  possession 
(or  the  value  thereof )  of  certain  grain  sown  and  harvested  by  de-; 
fendant  upon  lands  to  which  he  claimed  title,  and  of  which  he  had 
the  actual  adyerse  and  exclusiye  possession.  The  action  cannot  be 
maintained. 

In  ffatteck  y.  Mtxer,  16  Oal.  574,  a  demurrer  to  the  complaint 


%^  C  ALIFORM  A» 


Martin  ▼.  Thompflon. 


had  been  emstained  in  the  court  below  upon  the  ground  that  the 
complaint  showed  the  title  to  land  to  be  inyolved  in  such  sense  as 
precluded  the  action.  The  complaint  alleged  that  the  plaintilPs 
testator  was  seised  and  possessed  of  certain  real  estate  at  the  time 
of  his  death,  and  that  the  executor,  ever  since  his  appointment, 
had  been  in  possession  of  the  same ;  that  persons  (whose  names 
were  not  designated)  had  entered  upon  the  lands  without  authority 
and  cut  down  timber  growing  thereon,  to  the  amount  of  three 
hundred  cords ;  that  defendant  afterward  also  entered  upon  the 
premises,  without  authority,  and  removed  the  wood  thus  cut,  and 
still  detained  it,  etc  There  was  no  suggestion  or  pretense  that  the 
defendant,  or  any  other  person  than  plaintiff  and  his  testator,  ever 
had  possession  of  the  land  on  which  the  wood  was  cut. 

It  was  said  by  the  Supreme  Court,  in  reversing  the  judgment  of 
the  District  Court,  that  the  complaint  in  HdU$ck  v.  Mixtr  did  not 
show  title  to  the  land  to  be  involved  in  such  sense  as  to  preclude 
the  action.  '*  In  all  cases  where  the  owner  of  real  estate  sues  for 
property  severed  from  the  freehold,  the  action  must  rest  upon  the 
proof  in  the  first  instance  of  title  or  right  of  possession  (or  posses- 
sion) taken  previous  in  the  plaintiff;  and  if  the  position  of  the 
respondent  were  tenable,  no  action  for  the  recovery  of  said  property 
would  ever  lie.  If  the  complaint  alleged  the  title,  it  would,  upon 
his  argument,  be  demurrable ;  if  it  merely  alleged  ownership  of  the 
property,  the  party  would  be  excluded  on  the  trial  from  the  proof 
of  his  title,  or  be  nonsuited  on  its  production.  The  true  rule  is  this : 
The  plaintiff  out  of  possession  cannot  sue  for  property  severed  from 
the  freehold,  when  the  defendant  is  in  possession  of  the  premises 
from  which  the  property  was  severed  —  holding  them  adversely  in 
good  faith  under  claim  and  color  of  title ;  in  other  words,  the  per* 
sonal  action  cannot  be  made  the  means  of  litigating  and  determining 
the  title  to  the  real  property  as  between  conflicting  claimants.  But 
the  rule  does  not  exclude  the  proof  of  title  on  the  part  of  the 
plaintiff  in  other  cases,  for  it  is,  as  we  have  already  observed,  upon 
such  proof  that  the  right  of  recovery  rests.  *  *  *  A  mere  in- 
truder or  trespasser  is  in  no  position  to  raise  the  question  of  title 
with  the  owner  so  as  to  defeat  the  action.''  The  court  then  dtes 
with  approval  Harlan  v.  Harlan,  15  Penn«  St.  518. 

This  was  the  case  of  Harlan  v.  Harlan :  The  plaintiff  was  the 
purchaser  of  certain  real  estate,  being  a  cotton  manufactory.  Cer- 
tain machinery  in  the  mill  passed  to  him  as  a  part  of  the  freehold 
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A  fixture,  part  of  the  machinery,  was  detached  by  the  former 
owner,  and  it  was  held  that  the  purchaser  of  the  real  estate  could 
maintain  replevin  for  it 

Certain  cases  were  cited  by  counsel  as  authority  to  the  point 
that  the  action  would  not  lie ;  but  Rogbb,  J.,  commenting  upon 
those  cases,  pointed  out  the  distinction  between  them  and  the  case 
then  at  bar. 

In  the  case  of  Harlan  v.  Harlan,  the  title  to  the  real  property 
was  not  disputed  by  the  defendant,  and  the  court  suggested  that  it 
might  be  that  the  mere  assertion  of  a  title  would  avail  little.  **  The 
court  looks  to  the  substance,  and  where  it  appears  in  truth  it  is  a 
trial  of  title,  then  it  is  properly  ruled  that  replevin  is  not  the  proper 
action,  but  that  it  must  be  tried  in  another  form." 

It  was  said  in  EUioU  v.  PwoeU,  10  Watts,  453,  as  was  also  said  in 
HaHsek  v.  Mixer,  supra,  it  is  a  mistaken  supposition  that  title  to 
real  estate  may  not  be  incidentally  tried  in  a  transitory  action,  much 
less  that  replevin  cannot  be  maintained  where  the  plaintiff  can  make 
title  to  the  chattel  only  by  making  title  to  the  land  from  which  it 
was  severed.  See  also  Heaih  v.  Bms,  12  Johns.  140  ;  Ooff  v.  Hawks, 
5  J.  J.  Marsh.  341 ;  Player  v.  Roberts,  Wm.  Jones,  243.  The  cases 
cited  by  the  Pennsylvania  court  in  Harlan  v.  Harlan  indicate  the 
true  rule.  In  Mather  v.  Trinity  OhurcJi,  3  Serg.  &  R  509 ;  s.  c, 
8  Am.  Dec.  663,  it  was  ruled  that  trover  for  gravel  from  land  does 
not  lie  by  one  who  has  the  right  of  possession  against  one  who  has 
the  actual  adverse  possession  **  and  sets  up  title  to  it  "  —  that  con- 
flicting claims  of  title  cannot  be  tried  in  the  action  of  trever.  To 
the  same  effect,  Baker  v.  HaweU,  6  Serg.  &  R.  476  ;  Brawn  v.  Cald- 
well, 10  id.  114 ;  8.  c,  13  Am.  Dec.  660.  The  cases  go  to  the 
point  that  where  the  property  sued  for  has  been  severed  from 
plaintiff's  land,  he  can  show  his  ownership  of  the  chattel  by  showing 
his  ownership  of  the  land,  unless  defendant  has,  and  had  when  the- 
property  was  severed  from  the  freehold,  adverse  possession  of  the 
land,  claiming  title  thereto.  Of  course,  to  exclude  plaintiff's  right 
to  sue  for  the  personal  property,  defendant  must  have  the  adverse 
possession,  claiming  title.  If  a  tenancy  or  quasi  tenancy  exists, 
the  defendant  and  occupant  not  claiming  to  be  owner  of  the  per- 
sonal property,  as  owner  of  the  realty,  the  reason  for  precluding  the 
personal  action  does  not  exist  Harlan  v.  Harlan,  supra ;  Farrant 
V.  Thfmpsm,  5  Bam.  &  Aid.  826 ;  Mooers  v.  Watt,  3  Wend.  104 ; 
8.  a,  20  AuL  Dec.  667. 
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Bat  we  find  nowhere  (except  in  KimbdU  v.  Lohnuu,  31  Oal.  159), 
that  with  respect  to  the  right  of  a  phiintiff  to  resort  to  replevin,  a 
distinction  exists  between  a  defendant  in  adverse  possession  of  the 
land^  clfUming  title  by  writing,  and  a  defendant  in  adverse  posses- 
sion, claiming  title  without  any  written  foundation  for  the  claim. 
The  distinction  seems  to  have  been  suggested  by  a  phrase  employed 
in  the  opinion  of  HMeek  v.  Mixer^  with  reference  to  a  holding  ad- 
versely ^  in  good  faith,"  etc. 

But  the  case  now  before  us  differs  in  two  respects  from  KimbaU 
V.  Lohmas:  1.  The  defendant  claims  a  right  to  the  possession 
under  color  of  title.  2.  The  grain,  the  subject  of  the  present  con- 
troversy, was  sown  while  defendant  was  in  the  adverse  possession 
of  the  land.  It  did  not  exist,  eves  potentially,  while  plaintiff  had 
possession  of  the  land — if  plaintiff  ever  had  possession  of  the 
land. 

The  present  is  also  unlike  the  case  of  Atherton  v.  Fbwier,  96  U.  S. 
513.  There  the  hay,  the  subject  of  controversy,  was  cut  from  the 
meadows  set  in  grass  by  plaintiff's  testator.  And  besides,  in  that 
case,  the  District  Court  of  the  State,  '*  having  given  the  law  on  the 
subject  very  clearly  "  (in  favor  of  plaintifl's  right  to  maintain  the 
action),  and  inasmuch  as  it  related  to  ''  a  doctrine  not  affected  by 
the  Constitution  or  laws  of  the  United  States,''  the  Supreme  Court 
of  the  United  States  held,  they  ''must  take  it  to  have  been  cor- 
rectly expounded  to  the  jury."  96  U.  S.  515. 

There  is  no  precedent  for  an  action  like  the  present,  and  no  good 
reason  why  this  should  be  made  a  precedent. 

We  cannot  say  the  court  abused  its  discretion  in  disallowing 
plaintiff's  motion  to  file  a  second  amended  complaint.  It  does  not 
appear  from  the  transcript  that  any  proposed  amendment  was  served 
or  presented,  or  that  the  notice  of  motion  pointed  out  the  precise 
amendment  which  plaintiff  would  ask  leave  to  make  or  file. 

Judgment  and  order  affirmed. 

Ord&t  affinuML 
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BALUumKB  y.  Towk  of  Harbisov. 

(87  N.  J.  Bq.  [10  Stow.]  660) 
AJimetian'^munieifHU  t^utharitUs  ihr^tUening  to  take  land  for  9liM&t, 

Thai  the  public  anthoritieB  are  propooiiig  to  extend  a  street  o'ver  the  eonu 
plalnant'8  wharf  la  no  gronnd  for  an  injunction. 


B 


ILL  for  in janction.   The  opinion  states  the  oase.  Bill  dismissed 
below. 


A.  Q,  Keashey  it  Sons,  for  appellants. 

Jf.  T.  Barren  and  J.  Frank  Fori,  for  respondent. 

Bbaslbt,  C.  J.  The  appellants  claim  to  be  the  owners  of  a  tract' 
of  land  including  about  four  hundred  and  twenty  feet  of  the  east 
bank  of  the  Passaic  river,  opposite  the  city  of  Newark.  In  the  year 
1869,  they  applied  to  the  chosen  freeholders  for  a  license  to  build  a 
dock  in  front  of  such  lands,  and  having  obtained  the  requisite 
authority  they  erected  that  stnicture,  and  by  force  of  the  bill  which 
they  exhibited  in  this  case,  they  sought  to  prevent  the  respondent. 
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the  town  of  HarriBon,  from  extending  a  street  orer  this  dock  down 
to  the  high- water  line.  It.i^ppears  that  puch  contemplated  street 
would  embrace  only  a  part  of  the  dock  constructed  by  the  appellants, 
and  the  bill  further  states  that  the  city  authorities  purpose  to  use 
the  part  so  taken  as  a  public  wharf.  The  answer  of  the  respondent 
controYcrts  the  title  of  the  appellants,  and  sets  up,  in  addition,  a 
paramount  right  to  lay  the  street  as  contemplated,  arising  from  a 
dedication  by  a  former  owner  of  the  land.  The  bill  is  a  pure  in- 
junction bill,  and  the  case  was  heard  before  Vice-Chancellor  Yak 
Flext,  on  final  hearing  upon  the  pleadings  and  proo&. 

This  bill  seems  to  me  to  lack  all  semblance  of  equitable  substance. 

On  the  admission  that  the  appellants  are  the  owners  of  the  prem- 
ises, as  they  iisscrt,  and  that  the  respondent  intends  to  do  every- 
thing that  is  laid  to  its  charge,  an  injunction  is  not,  upon  familiar 
principle,  the  remedy  apt  to  the  occasion.  The  gravamen  of  the 
complaint  is  made  up  out  of  an  ordinary  trespass.  The  question 
whether  the  respondent  has  the  right  to  run  the  street  in  dispute 
to  the  water  line  is  one  purely  of  law,  and  is  entirely  unconnected 
with  any  matter  of  equitable  cognizance,  so  that  the  only  possible 
ground  on  which  an  injunction  could  be  demanded  would  be  that 
the  act  threatened  to  be  done  would  result  in  injurious  consequences 
that  could  not  be  reasonably  recompensed  in  damages.  When  an 
injunction  is  asked  for  as  auxiliary  to  the  maintenance  of  a  l^;al, 
in  contradistinction  to  an  equitable  right,  the  rule  is  entirely  set- 
tled that  such  preyentive  process  will  neyer  be  issued  except  to  pre- 
clude irreparable  damages.  Legal  rights  arc  to  be  asserted  and 
decided  in  the  legal  forum,  and  until  so  established,  a  court  of 
equity  will  not  interfere  except  in  case  of  absolute  necessity.  And 
eyen  when  such  interyention  occurs,  equity  will  not  take  to  itself 
juriBdiotion  oyer  the  legalities  of  the  controyersy,  but  will  content 
itself  with  conserying  the  subject  of  dispute,  pending  the  litigation 
at  law,  and  wiD  sometimes  (and  it  appears  to  me  that  such  is  the 
proper  course)  grant  its  aid  on  the  condition  that  the  matter  in 
controyersy  be  put  promptly  for  inyestigation  before  a  legal  tribunal 
This  was  the  measure  taken  by  Lord  Oottenhax  in  the  case  of 
Hilton  y.  Earl  of  Oranmlle,  1  Or.  &  Ph.  284,  in  which  the  question 
inyolyed  was,  whether  the  defendant  had  the  right  to  so  work  his 
mine  as  to  jeopard  the  house  of  the  complainant ;  the  course 
adopted  being  a  refusal  of  a  preliminary  injunction,  but  a  retention 
of  the  bill  accompanied  with  a  requisition  that  the  parties  should 
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pat  the  matter,  at  the  earliest  possible   time,  before  a  court  of 
law. 

It  will  be  obseryed  that  unless  the  imminence  of  irreparable 
damage  be  the  test  of  the  right  of  equitable  cognizance  oyer  cases 
which  involye  simply  legal  rights,  the  result  must  be  that  such 
cognizance  exists  in  eyery  case  of  a  continual  invasion  of  the  land 
of  another.  If  a  tortious  taking  and  holding  of  real  property  lay 
the  ground  for  such  jurisdiction,  then  necessarily  the  equitable  and 
the  legal  power  to  take  such  matters  in  chai*ge  is  concurrent.  Such 
a  doctrine  is  unknown  to  the  law  ;  and  the  opposite  doctrino  is  that 
which  has  always,  in  theory,  at  all  events,  been  maintained  in  this 
State.  No  case  can  be  found  in  the  volumes  of  our  reports  that 
purports  to  hold  that  the  mere  taking  possession  of  lands  and  hold- 
ing them  viei  annis  will  form  a  basis  for  the  arrest  of  the  doing  of 
such  wrong  by  the  arm  of  equity.  All  the  authorities  cited  in  ther 
brief  of  counsel  from  our  own  reports,  with  the  exception  of  such 
as  involve  the  act  of  railroad  and  similar  corporations  entering 
without  right  on  lands  owned  by  other  persons,  and  which  clasa 
rests  upon  a  well-known  principle  peculiar  to  themselves,  repudiate 
such  a  right  of  equitable  jurisdiction.  In  both  the  cases  cited  of 
Southmayd  v.  MeLaughbn,  9  C.  E.  Or.  181,  and  Johnston  v.  Hyde^ 
10  id.-  454^  the  court  expressly  declares  that  its  action  is  based  joH 
the  ground  of  threatened  irreparable  injury.  As  the  ratio  deci- 
dendi is  the  only  matter  of  importance  in  estimating  a  precedent,  it 
is  of  no  consequence  whether  the  rule  in  question  was  properly 
applicable  to  the  facts  presented  in  the  cases  referred  ta  Nor  does 
the  decision  in  Kerlin  v.  West^  3  Or.  Oh.  449,  rest  on'a  different 
ground.  Gentlemen  of  the  profession  whose  experience  has  a 
sufficient  reach  into  the  past,  will  remember  what  a  stniggle  it  was 
for  the  bar  and  the  courts  to  find  any  standing  ground  on  which  to 
sustain  an  equitable  power  to  prevent  the  waste  and  spoliation  of 
large  tracts  of  pine  lands  by  pretended  claimants.  The  result  was 
ttiat  equity  did  assume  the  authority,  as  appears  from  the  case  just 
quoted,  and  such  assumption  was  justified  for  the  reason  that  the 
timber  standing  on  such  land  constituted  almost  its  entire  value, 
and  consequently  its  destruction  filled  up  the  measure  of  irreparable 
damage. 

With  respect  to  the  citations  from  the  New  York  and  English 
reports,  I  have  read  them  with  care,  and  do  not  find  that  any 
one  of  them  contains  any  doctrine  adverse  to  the  view  already 
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declared.  The  authority  that  seems  to  me  to  come  the  nearest  to 
being  an  exceptiye  case  is  that  of  ChotUon  y.  RichardiOfi,  L.  R.,  9 
Gh.  App.  221,  in  which  a  mandatory  injunction  was  granted,  direct- 
ing the  defendant  to  remove  water  pipes  which  he  had  laid  under 
the  surface  of  the  soil  of  the  complamanfs  land.  But  the  cir- 
cumstanci'S  were  peculiar  in  this  feature,  that  the  pipes  in  question 
were  laid  in  the  bed  of  a  public  road,  so  that,  as  the  court  said,  it 
was  doubtful  whether  the  complainant  could  remoye  them  without 
subjecting  himself  to  a  liability  to  indictment.  Unless  this  par* 
ticularity  will  constitute  a  proper  discrimination,  the  decision  can- 
not be  brought  into  harmony  with  the  current  of  authorities. 

In  the  case  before  the  court,  as  I  have  said,  there  is  nothing 
hown  to  vary  it  from  an  ordinary  tortious  taking  of  lands.  It  is 
hot  pretended  that  the  city  authorities  have  any  intention  to  destroy 
the  wharf  put  upon  the  premises  by  the  complainants  ;  on  the  con^ 
trary,  it  is  averred  that  they  intend  to  use  it  as  a  wharf  for  the 
public  ;  nor  are  any  facts  stated  evincing  that  any  business  of  the 
complainants,  connected  with  or  dependent  on  this  wharf,  will  be 
interfered  with  by  the  extension  of  this  street  in  the  manner 
proposed.  Such  a  case  is,  in  my  opinion,  in  no  sense  an  equitable 
one,  and  on  this  account  I  shall  vote  to  affirm  the  decree  appealed 
from.  D0ore$  unantmoutijf  qfirmmL 
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Munkipal  earporoHan — ntrfacs-itaimr. 

A  munlelpal  eorporatton  may  not,  to  oonnectfon  with  aa  altentloii  of  the  giada. 
.  of  a  0tieet»  eoUeet  the  snrf^use-wmter  bj  artificial  drtins,  divert  it  from  Hi 
natural  flow,  end  diachaige  it  upon  tlie  land  of  a  proprietor.* 

BILL  for  injunction.   The  opinion  states  the  case.  The  injnnotioa 
was  granted  below. 

«7Mn  W.  Taylor,  for  appellants. 

Jam§$  W.  FiMy  for  respondent 

*§••  Bui0m  ▼•  Andsnon^  Ala. SBQI,  44  Am.  Bep.  UT* 
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.  Van  SYCKEiiy  J.  The  bill  is  filed  to  enjoin  the  defendants  from 
continuing  to  discharge  the  drainage  of  certain  streets  upon  the 
complainant's  lands,  by  which  they  are  submerged  and  rendered 
Talueless  and  unhealthy. 

The  bill  alleges  that  the  municipal  authorities,  by  the  construction 
of  ditches  and  artificial  conduits  in  the  highways,  have  diverted 
the  flow  of  the  surface-water  from  the  course  in  which  it  would  be 
carried  by  the  grade  of  the  streets,  and  have  by  such  means  col^ 
lected  all  the  surface-water  in  a  large  area  and  caused  it  to  be  thrown 
upon  the  complainant's  lands. 

To  this  bill  a  general  demurrer  has  been  filed,  and  therefore  the 
question  is  presented  whether,  in  any  aspect  of  the  case  as  stated  by 
the  bill,  the  defendants  have  exceeded  their  authority. 
.  In  BawUby  v.  /SJpear,  2  Yr.  351,  the  defendant,  by  the  erection 
of  a  building  on  his  own  premisjes,  diverted  the  flow  of  the  surface- 
water  from  his  own  land  to  that  of  the  plaintifiL  The  resulting 
loss  to  plaintiff  was  held  to  be  damnum  absque  injuria^  for  which 
no  action  will  lie. 

Town  of  Union  v.  Durkes,  9  Yr.  21,  presented  the  case  of  a 
diversion  of  sur&ce-water  by  the  grading  of  public  streets  done, 
under  competent  authority,  by  which  the  water  was  cast  upon  the 
plaintiff's  premises.  This  was  also  held  by  our  Supreme  Oourt  not 
to  constitute  an  actionable  wrong. 

As  stated  in  that  case,  the  authorities  are  quite  uniform  in  hold- 
ing that  no  responsibility  attaches  for  dlEUnagedone  by  the  diversion 
of  surface-water  by  the  public  authorities,  wheiB  the  diversion  ia: 
merely  incidental  to  and  occasioned  by  the  making  or  alteration  ot  * 
street  grades. 

The  injury  complained  of  here  is  not  that  consequent  upon  the 
alteration  of  grades,  but  flows  from  a  scheme  put  into  execution 
by  the  municipal  authorities,  by  which  the  water  is  prevented  from 
following  the  grades  of  the  streets.  By  means  of  artificial  ducts 
or  channels  the  surface-water  over  a  large  district  is  can*ied  away 
from  where  it  would  otherwise  be  discharged,  and  made  to  pour 
upon  the  complainant's  lands. 

Thus  what  is  styled  the  common  enemy,  which  every  proprietor 
must  resist  as  best  he  may,  is  invested  with  accumulated  volume 
and  force,  and  thrown  upon  one  in  ease  of  all  others.  The  effect  of 
this  application  of  the  doctrine,  as  the  chancellor  well  says,  would 
be  to  condemn  private  property  to  public  use  without  compensation 
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In  MafisachnaettSy  therQ  are  cases  denying  a  right  of  action  to 
the  individual  under  such  ciienmstanoes,  but  there,  a  public  statute 
provides,  that  when  any  owner  of  land  adjoining  a  highway  shall 
sustain  any  damage  in  his  property  by  reason  of  any  raising,  lower- 
ing or  other  act  done  for  the  repairing  of  such  way,  he  shall  have 
compensation  therefor,  to  be  determined  by  the  selectmen  of  the 
town.  Although  the  rule  adopted  in  New  York  accords  with  that 
of  our  Supreme  Oourt  m  the  Durkes  case,  the  Court  of  Appeals  of 
N.  Y.  in  Nbonan  v.  Oiiy  of  Albany,  79  N.  Y.  470  ;  s.  c,  35  Am. 
Rep.  540,  distinguished  the  case,  where  by  means  of  artificial 
structures  in  the  streets,  the  surface-water  of  a  large  territory  was 
collected  and  discharged  on  the  premises  of  the  plaintifF,  and  held 
that  an  action  would  lie  for  the  consequent  injury. 

Unless  the  right  of  municipalities  is  limited  to  this  extent  there 
would  be  nothing  to  restrain  them  from  constructing  sewers,  by 
which  the  concentrated  surface-water  of  an  entire  city  would  be 
east  upon  the  premises  of  any  proinrietor  that  might  arbitrarily  be- 
selected  to  bear  the  burden. 

'  The  cases  furnish  no  authority  for  such  an  invasion  of  property 
rights  without  making  due  reparation. 

The  rights  of  an  overseer  of  the  highways,  under  section  45  of 
the  road  act  (Rev.  p.  1005),  to  enter  on  lands  adjacent  to  the  high- 
ways for  purposes  therein  mentioned,  is  not  hereby  intended  to  be* 
called  in  question. 

That  section  of  the  road  law  was  passed  March  16,  1798,  and  ia.' 
found  in  Fat.  p.  327,  since  which  time  the  right  of  the  overseer  to- 
exeroise  the  granted  power  has  never  been  successfully  challenged. 

In  my  opinion  the  decree  below  should  be  affirmed,  with  costs^ 

D$erd$  unanifnauslji  afirmed. 
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Whefe  A.  glTM  biiidbUls  to  a  jaior  summoned  to  aerre  at  a  term  of  ooart 
in  which  A. 'a  eaoae  stands  for  trial,  reqaesting  him  to  read  and  hand  them 
to  the  oUierjuors,  the  liandbills  containing  an  accoantof  the  cause  pre- 
Judicial  to  Uie  oUier  party,  HM»not  panisliable  sommarUj  as  a  contempt,  the 
statnte  authorising  such  course  only  when  the  contempt  is  in  the  presence 
or  during  the  sitting  of  the  court. 

TIINE  for  contempt.    The  opinion  states  the  case. 

MaeRae  dt  Strange^  for  respondent. 

Ow.  Davis  and  SMman  £  LativMr,  contra. 

Sh  iTHy  G.  J.  This  appeal  brings  up  for  reyiew  the  question  of 
the  power  of  the  court,  upon  the  facts  found  and  set  out  in  the 
record*  to  adjudge  the  defendant  guilty  of  a  contempt  and  to  im* 
pose  a  fine  for  the  offense. 

The  subject  is  not  left  as  at  common  law  in  this  State,  but  is  re- 
gulated by  an  act  passed  in  1869,  the  first  section  of  which  enum- 
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erates  the  acts  which  geverally  constitute  a  contempt,  andprescnbes 
and  limits  the  punishment  which  may  be  inflicted  when  either  one 
specified  has  been  committed.  To  remove  doubt  as  to  the  effect  of 
this  enactment,  an  amendatory  statute  was  passed  in  1871,  which 
declares  that  *^  the  seyeral  acts,  neglects  and  omissions*  of  duty, 
malfeasances,  misfeasances  and  non-feasances  specified  and  de- 
scribed in  the  said  act  of  April,  1869,  shall  be,  and  they  are  hereby 
declared  to  be,  the  only  acts,  neglects,  omissions  of  duty,  mal- 
feasances, misfeasances  and  non-feasances  which  shall  be  subject  of 
contempt  of  court ;  and  further,  that  '^  if  there  be  any  parts  of  the 
common  law  now  in  force  in  this  State,  which  recognized  other  acts, 
neglects,  omissions  of  duty,  malfeasances,  misfeasances  and  non- 
feasances besides  thosiB  specified  and  described  in  the  said  act,  the 
same  are  hereby  repealed.^'  Acts  1868-^69,  ch.  177;  Acts  1870 
-'71,  ch.  216,  contained  in  Bat.  Bev.,  ch.  24. 

The  facts  upon  which  the  present  proceeding  is  founded,  and 
constituting  the  criminal  conduct  of  the  defendant,  are  as  follows : 

A  civil  action  preyiously  commenced  by  one  Mildred  A.  Oldham 
as  administratrix  of  C.  W.  Oldham,  deceased,  against  the  Wil- 
mington &  Weldon  Bai}road  Company,  was  pending  and  for  trial 
at  that  term  of  the  Superior  Court  of  New  Hanover,  wherein  dam- 
ages were  claimed  for  neglect  and  mistreatment  of  the  intestate,  a 
passenger  on  the  train  of  the  company,  resulting  as  alleged,  in  hitf 
death.  The  defendant  caused  to  be  published  an  account  of  the 
transaction,  of  which  it  is  only  necessary  to  say  it  was  well  calcu- 
lated to  prejudice  the  defense  of  the  company,  and  if  acted  on,  sub- 
ject it  to  heavy  damages  in  the  rendition  of  the  jury-verdict  On ' 
the  Saturday  preceding  the  sitting  of  the  court,  the  defendant 
handed  a  copy  of  this  hand-bill  to  one  John  A.  Furrow,  then  under 
summons  as  a  regular  juror  to  serve  at  the  approaching  term,  atthe 
same  time  saying  to  him  :  ^'  Bead  this.  "  The  juror  informed  the 
defendant  that  he  would  be  on  the  jury  the  following  week, 
whereupon  the  defendant  handed  him  two  other  copies,  with  a  re- 
quest that  he  would  hand  them  to  the  others.  The  list  of  jurors 
drawn  for  the  term  had  been  published  in  the  newspapers  in  Wil- 
mington for  several  weeks  before  that  time. 

The  criminality  of  the  defendant's  conduct  m  furnishing  the 
juror  with  the  hand-bill  and  requesting  him  to  read  it,  not  cor- 
rected or  modified  after  he  was  informed  that  the  person  to  whom 
it  was  given  was  a  juror,  summoned  to  serve  at  the  term  whon  the 
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cause  was  standing  for  trials  and  might  perhaps  be  put  upon  the 
jury  to  try  it,  consists  in  the  imputed  purpose  to  preoccupy  the 
mind  of  the  juror^  and  preyent  a  fair  and  impartial  verdict  upon  the 
merits,  as  they  might  be  disclosed  in  the  eyidence. 

It  is  very  properly  conceded  that  the  defendant  has  not  com- 
mitted contempt,  if  the  statute  is  operative  in  confining  contempts 
to  the  acts  specified,  and  forbidding  the  punishment  of  all  others, 
as  such,  by  the  court.  But  it  is  contended  that  the  power  to  pun- 
ish one  who  attempts,  by  improper  influences  brought  to  bear  on 
a  juror,  to  prevent  the  course  of  justice,  is  an  inherent  attribute  of 
the  court,  necessary  in  the  discharge  of  its  official  duties,  and  be- 
yond the  reach  of  legislative  authority,  under  section  twelve  of 
article  four  of  the  Constitution,  which  declares  that  'Hhe  general 
assembly  shall  have  no  power  to  deprive  the  judicial  department  of 
any  power  or  jurisdiction  which  rightly  pertains  to  it,  as  a  co-ordinate 
department  of  the  government.  " 

While  the  essential  judicial  functions  are  thus  protected  in  the 
fundamental  law  from  legislative  encroachment,  it  is  equally  nKiiii- 
f  est  that  subordinate  thereto,  the  law-making  power  may  designate 
the  cases  in  which  the  power  to  summarily  punish  for  a  contempt 
shall  be  exercised ;  may  prescribe  its  nature  and  extent,  and  pro- 
nibit  in  others. 

The  inquiry  to  be  answered  then  is,  whether  the  withdrawal  or 
denial  of  the  right  of  the  judge,  under  the  circumstances  of  the 
present  case,  to  proceed  and  try  and  punish  the  offender  without  an 
intervening  jury,  does  so  invade  the  jurisdiction  of  the  court,  and 
impair  its  inherent  and  essential  functions,  as  such,  so  as  to  fall  un- 
der the  constitutional  inhibition.  Unless  such  be  its  effect,  the  en- 
actment must  be  upheld  as  a  rightful  exercise  of  legislative  author- 
ity, in  specifying  what  acts  alone  shall  constitute  a  contempt,  and 
expose  tiie  party  to  limited  and  defined  penalties,  in  order  that  the 
law  may  be  known  and  observed. 

The  conduct  of  the  defendant,  reprehensible  as  it  was,  and  per- 
haps the  subject  of  criminal  prosecution,  as  tending  corruptly  to  in- 
fluence the  administration  of  justice,  was  nevertheless  not  •  in  the 
presence  nor  during  the  session  of  the  court,  so  that  it  could  inter- 
rupt a  judicial  proceeding  and  needed  an  instant  repression ;  and 
we  are  unable  to  see  why  an  indictment,  if  it  will  lie,  will  not  af- 
ford as  ample  protection  to  the  court  as  the  exercise  of  the  denied 
power  to  act  summarily  afterward. 
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The  ooartfl  mast,  in  the  language  of  Diok^  J.,  in  m;  parte  Sehenekf 
66  N.  0.  366,  ^*  have  the  power  by  summary  remediefl  to  preserre 
order  during  their  session ,  oontrol  the  action  of  their  officers  and 
enforce  their  mandates  and  decrees, ''  and  this  power  is  *'  inherent 
in  the  court  and  essential  to  the  exercise  of  its  jurisdiction  and  the 
maintenance  of  its  authority, "  as  declared  in  Pain  y.  Pain^  80  N. 
C.  322. 

It  cannot  be  doubted  that  the  withdrawal  of  the  power  to  punish 
for  contempt  would  be  to  cripple  it  in  the  exercise  of  its  functions 
and  impair  its  essential  attributes ;  and  that  legislation  attempt- 
ing to  do  this  would  be  wholly  inoperative  and  void.  It  was 
needless  to  cite  authorities  in  support  of  a  proposition  so  manifest, 
for  otherwise  justice  could  not  be  administered,  and  the  court  would 
be  deprived  of  the  means  of  preserving  its  own  existence. 

But  short  of  this,  the  legislature  may  define  the  acts  which  shall 
be  treated  as  contempts,  and  designate  the  final  consequences  in- 
curred in  committing  them.  Upon  the  point  now  under  consid- 
eration, we  do  not  think  the  legislation  an  invasion  of  the  neoessaiy 
functions  appertaining  to  the  judicial  department.  The  enact- 
ment may  prove  an  unwise  and  inconvenient  restraint  upon  the 
self-defending  power  of  the  court,  as  exercised  hitherto,  and  may 
impair  its  efficiency  in  administering  distributive  justice,  but  of 
this  we  are  not  to  judge,  and  our  province  is  limited  in  enforcing 
constitutional  limitations  and  seeing  that  the  court  is  not  deprived 
of  its  just  and  necessary  prerogatives  in  the  performance  of  judicial 
dnties.  The  force  of  the  enactment  is  recognised  in  Kane  v.  Hay^ 
wood,  66  N.  0.  1,  in  restricting  the  judicial  authority  over  prac- 
ticing attorneys,  and  Pbabsok,  0.  J.,  in  direct  terms,  says  that ''  the 
constitutionality  of  the  statute  with  certain  eavinge  in  respect  to  the 
inherent  rights  of  the  court  (the  italics  are  his  own)  is  settled  by 
ex  parte  Sehenci.  " 

We  refrain  from  passing  upon  the  other  exceptions,  as  the  pmnt 
decided  disposes  of  the  case.  There  is  error,  and  the  judgment  is 
reversed.    This  will  be  certifled  to  the  court  below. 

Brror*  Bewereed. 
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(»N.  am.) 

(hndUuMmuUlam^"  ojflee  or  place  of  truit  arproJU*'"'  Mai  U  nO. 

A  night  watehnwn  of  »  Fedonl  pott-offloe  buUding,  appointed  bj  the  Fedend 
tieesniy  department,  does  not  "hold  an  office  of  tnut  or  profit  nnder  the 
United  Statea/' 

Ikt  AND AMXJS.     The  opinion  stateB  the  case.     Writ  denied  below. 

Z>.  G.  Fowle,  Walier  Olark,  J.  B.  Batehehr  and  T.  M.  Argo, 
for  plaintiff. 

Beade,  Buibee  S  Bu^ee,  Fulbr  dk  Snow,  and  A.  M.  L$w%9  dt  An, 
for  defendants. 

Smith,  0.  J.  The  pliuntifl,  elected  an  alderman  of  the  city  of 
Baleigh,  and  haying  taken  the  oath  of  office  and  met  and  acted  with 
his  associate  members  of  the  board,  was  ejected  from  his  seat  by  a 
resolation  of  the  body,  on  the  ground  of  his  constitutional  incom- 
petency to  hold  the  office  under  essentially  the  same  circumstances 
as  was  the  plaintiff  Ellison,  whose  appeal  is  determined  at  this 
term.  There  was  however  no  successor  chosen  to  occupy  the 
plaintiff^s  yacatod  place.  In  this  state  of  the  case  the  plaintiff  has 
aoughfc  an  appropriate  remedy  for  his  restoration  to  office  in  oo« 
ereiye  measures  against  the  alleged  wrong-doers. 

At  the  time  of  the  election  and  since,  he  has  been  acting  under 
mn  appointment  from  the  treasury  department  of  the  United  States, 
and  at  a  salary  or  compensation  of  sixty  dollars  per  month,  as 
night  watohman  of  the  post-office  building  in  this  city,  to  guard 
and  protect  it  from  depredation  and  injury.  This  employment,  it 
is  insisted,  rendered  him  ineligible  to  hold  under  that  clause  of  the 
Oonstitution,  omitted  in  the  formation  of  the  Constitution  of  1868, 
and  reinserted  by  an  amendment  made  in  1875,  which  declares 
that: 

**  No  person  who  shall  hold  any  office  or  place  of  trust  or  profit 
under  the  United  States,  or  any  department  thereof,  or  under  this 
State  or  any  other  State  or  goyemment,  shall  hold  or  exercise  any 
other  office  or  place  of  trust  or  profit  under  the  authority  of  this 


678  NORTH  CAROLINA, 

Doyle  ▼.  Aldermen  of  Raleigh. 

State,  or  be  eligible  to  a  seat  in  either  hoiuse  of  the  general  assem- 
bly/' with  certain  exoeptions  not  material  to  the  present  inquiry. 
Const.,  art.  XIV,  §  7. 

It  was  upon  the  assumption  of  this  incompatibility  that  the  board 
of  aldermen  proceeded  in  declaring  the  oflSce  vacant,  because  the 
person  elected  could  not,  under  the  law,  hold  it  and  exercise  the 
attaching  franchises.  There  is  no  impediment  in  the  way  of  the 
plaintiff's  restoration  to  his  seat,  even  if  the  aldermen  had  jurisdic- 
tion in  the  premises,  and  had  proceeded  in  a  regular  way  to  pass 
upon  the  question  of  competency,  if  his  place  as  watchman  at 
night  is  not  embraced  in  the  comprehensiye  and  somewhat  indefi- 
nite terms  in  which  the  disqualification  is  expressed.  We  shall  not 
make  the  attempt  to  define  the  precise  extent  of  the  words  em- 
ployed, after  the  unsatisfactory  efforts  of  the  counsel  of  the  respect- 
iye  parties  to  do  so ;  and  we  shall  do  all  required  in  this  appeal  by 
assigning  the  place  held  by  the  plaintiff  on  the  proper  side  of  the 
line  which  separates  those  employments  in  the  public  service  which 
are,  from  those  which  are  not,  ^  offices  or  places  of  trust  or  profit," 
in  the  sense  of  the  Constitution.  It  is  apparent  from  the  associa- 
tion that  *'  places  of  trust  or  profit "  are  intended  which  approxi- 
mate to  but  are  not  offices,  and  yet  occupy  the  same  general  level  in 
dignity  and  importance.  The  manifest  intent  is  to  prevent  double 
office-holding —  that  offices  and  places  of  public  trust  should  not  ac- 
cumulate in  a  single  person,  and  the  superadded  words  of  **  places  of 
trust  or  profit "  were  put  there  to  avoid  evasions  in  giving  too  tech- 
nical a  meaning  to  the  preceding  word. 

Thus  Mr.  Justice  Reads  declares  that,  '^  members  of  the  legis- 
ature  are  not  officers.  Theirs  are  places  of  trust  and  profit,  but  not 
offices  of  trust  and  profit."     Worthy  v.  Barreit,  53  N.  C.  199. 

An  office  admitting  of  the  remedy  by  quo  warranio  for  amotion 
is  defined  by  Mr.  High  and  quoted  in  Eluuofi  v.  Cohman,  86  N.  G. 
235,  '^  is  a  public  position  to  which  a  portion  of  the  sovereignty  of 
the  country,  either  legislative,  executive  or  judicial,  attaches  for 
the  time  being,  and  which  is  exercised  for  the  benefit  of  the  public." 
High  Ex.  L.  Rem.,  §  620. 

As  an  office  has  some  relations  to  the  public,  so  must  those 
*'  places  of  trust  and  profit "  involve  the  exercise  of  functions  affect- 
ing the  public,  in  order  to  constitute  a  disqualification  for  other 
similar  places. 

It  is  plain  the  plaintiff,  by  whomsoever  appointed,  and  at  what- 
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ever  oompensatioiiy  who  is  employed  mainly  to  guard  a  public 
building  at  night,  to  preyent  its  destruction  or  injury  from  fire  or 
other  cause,  is  in  no  sense  occupying  a  place  of  trust  and  pro&t, 
but  is  employed  in  a  specific  service  haying  none  of  the  attributes 
to  raise  it  to  the  dignity  of  the  constitutional  disqualification. 
Without  definite  information  of  the  extent  and  kind  of  services  re- 
quired of  the  plaintifly  and  regarding  them  such  as  are  compre- 
hended in  the  name  given  to  the  employee,  we  consider  him  not 
holding  an  ofSce  or  place  that  disables  him  from  occupying  a  seat 
in  the  board  of  aldermen. 

There  is  error,  and  judgment  must  be  rendered  for  the  plaintifl, 
and  it  is  so  ordered. 

Error.  Judgfn&ni  reverud. 


WosiH  Y.  WiucaroTOJT  akd  Wsldon  Railboad  OoMPAjnr. 

(99  N.  o.  sn.) 
OonttUuiional  law  —  eqtuUU^  of  taxaUan. 

A  ttatnte  taxing  0ome  imUraad  eampanies  upon  gron  reeeipts  and  olhen  upon 

capital  stock  is  unconstitutional  for  Inequalitj. 
A  statute  exempting  the  property  of  a  railroad  company  and  the  tharee  therein 

from  taxation  exempts  tlie  company  from  all  taxation. 

SUIT  to  enforce  tax.    The  opinion  states  the  case.    The  plaintifl 
had  judgment  below. 

AHom^y-'&eneral  and  J.  W.  Graham,  for  plaintiff. 

0#o.  Davis  and  Siedman  d  Latimer,  for  W.  &  W.  B.  R.  Oo. 

Merriman  and  FuXUr,  f or  &  &  O.  R.  R.  Go. 

Smith,  G.  J.  In  the  original  act  incorporating  the  Wilmington 
ttid  Raleigh  Railroad  Gompany,  ratified  February  3,*  1834,  which 
iiame  was,  in  a  subsequent  amendment,  changed  to  that  the  de- 
fendant company  now  bears,  as  was  its  projected  northern  terminus 
removed  from  Raleigh  to  a  point  on  the  Roanoke  river,  is  contained 
<i3ie  following  clause  : 
*"    *'  All  the  property  purchased  by  the  said  president  and  directors',' 
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and  that  which  may  be  given  to  the  said  company,  and  the  urorka 
constructed  under  the  authority  of  this  act,  and  all  profits  aocming' 
on  said  works  and  the  said  property  shall  be  vested  in  the  le* 
dpective  shareholders  of  the  company,  and  their  sncoesBors  and 
assigns  forever,  in  proportion  to  their  respective  shares,  and  tho 
shares  shall  be  deemed  personal  property,  and  the  property  of  said 
company  and  the  shares  therein  shall  be  exempt  from  any  pablic 
charge  or  tax  whatsoever." 

In  the  Revenue  Act  of  1876-77,  chiq>ter  156,  schedule  C.  ^ectioa 
1,  is  contained  the  following  provision  : 

*<  Every  railroad  or  canal  company  incorporated  under  vhe  laws 
of  this  State,  and  not  liable  to  a  tax  upon  the  property  of  said 
company,  or  the  shares  therein,  shall  pay  to  the  State  a  tax  on 
the  corporation  equal  to  the  sum  of  one  per  cent  upon  the  gross 
receipts  of  said  company.  The  said  tax  shall  be  paid  semi-annually, 
upon  the  first  days  of  July  and  January,  comm^icing  upon  thei 
first  day  of  July,  1877  ;  and  for  the  purpose  of  ascertaining  the 
amount  of  the  same,  it  shall  be  the  duty  of  the  treasurer  of  said 
company  to  render  to  the  treasurer  of  the  State,  under  oath  or 
affirmation,  a  statement  of  the  amount  of  gross  receipts  of  said 
company  during  the  preceding  six  months ;  and  if  such  company 
shall  refuse  or  fail,  for  a  period  of  thirty  days,  after  such  tax  be* 
comes  due,  to  make  return  or  pay  the  same,  the  amount  thereof  as 
near  as  can  be  ascertained  by  the  public  treasurer,  with  the  addition 
of  two  per  centum  thereto,  shall  be  collected  for  the  use  of  the  State 
as  other  taxes  are  collected  :  Provided,  that  when  a  line  of  railroad 
or  canal,  belonging  to  any  company  liable  to  this  tax,  lies  partly  m 
this  State  and  partly  in  an  adjoining  State  or  States,  the  part  or 
share  of  such  earnings  of  the  company  only  shall  be  subject  to  tho 
tax,  as  will  be  in  that  proportion  to  the  whole  receipts  which  tho 
length  of  the  road  or  canal  within  the  limits  of  the  State  shall  beai* 
to  the  whole  length  of  such  road  or  canal. 

"  Every  railroad  or  canal  company  incorporated  under  the  laws  of 
this  State,  which  is  liable  to  a  tax  upon  its  franchise  and  personal 
property,  but  exempt  from  a  tax  upon  its  real  estate  held  for  right 
of  way,  station  places  and  workshop  locations,  shall  in  addition  ti9 
other  taxes,  pay  as  a  tax  upon  said  corporation  a  sum  equal  to  on8» 
half  of  one  per  cent  upon  the  gross  receipts  of  said  company.         I 

"  Every  railroad  and  canal  company  incorporated  under  the  lawi 
of  this  State,  and  doing  business  herein,  and  not  liable  to  a  tax 
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upon  the  property  of  said  company^  or  the  tax  before  mentioDed 
in  this  section^  shall  pay  a  tax  of  one  per  cent  upon  the  actual 
-cash  yalne  of  every  share  of  its  capital  stock  to  the  treasnrer  of 
the  State  for  its  use,  on  the  first  day  of  July,  IS??,  and  each  year 
thereafter." 

The  same  proyisions,  as  to  the  enforcement  of  the  taxes  levied 
under  the  first,  are  annexed  to  the  second  and  third,  and  a  like 
jipportionment  when  the  road  or  canal  runs  into  an  adjoining  State, 
and  the  estimate  is  only  to  be  made  upon  the  gross  earnings  accruing 
from  April  1,  18??. 

The  same  substantial  enactments  are  found  in  the  subsequent 
laws,  except  that  in  that  of  1881  there  is  substituted  in  place  of 
.the  tax  upon  the  cash  value  of  the  shares  of  the  capital  stock,  the 
imposition  of  '^  a  privilege  tax  of  twenty*fiye  dollars  per  mile  per 
.annum,"  and  payable  **  on  the  first  day  of  July,  1881,  and  each 
jear  thereafter." 

The  defendant  company  denying  its  liability  for  any  of  the  taxes 
imposed  in  these  statutes,  and  claiming  an  exemption  therefrom 
under  its  charter,  the  present  suit  is  instituted  for  their  enforce- 
jnent,  and  the  judgment  overruling  the  demurrer  brought  up  for 
review  by  the  appeal  presents  the  single  question  of  the  extent  and 
legal  effect  of  the  clause  in  the  charter  in  protecting  the  company 
from  these  public  burdens. 

It  will  be  noticed  that  provision  is  made  for  the  taxation  of  three 
•classes  of  roads,  and  the  taxes  imposed  upon  one  are  not  imposed 
oipon  the  other  two  : 

1.  If  the  road  is,  by  virtue  of  the  contract  contained  in  its  charter, 
exempt  from  taxation  upon  its  property  or  shares,  a  tax  is  levied 
-upon  the  incorporation  equal  in  amount  to  one  per  centum  upon 
its  gross  receipts. 

2.  If  it  be  exempt  from  liability  to  taxation  upon  its  real  estate 
held  ''for  right  of  way,  for  station  places  and  workshop  locations," 
following  the  language  of  the  exemption  contained  in  the  charter 
•of  the  North  Carolina  railroad  company,  as  amended  in  the  act  of 
February  14,  1855,  but  is  liable  to  a  tax  upon  its  franchise  and  per* 
:8onal  estate,  it  is  subjected  to  an  additional  tax  levied  upon  the  cor- 
poration of  one-half  of  one  per  centum  upon  the  gross  receipts. 

3.  If  the  property  of  the  road  be  exempt,  and  it  be  not  liable  to 
:the  preceding  tax,  it  was  before  subjected  to  a  tax  of  one  per  cent 
upon  the  ca^  value  of  the  shares,  and  by  the  act  of  1881,  instead, 
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to  what  is  termed  a  priyilege  tax  of  twenty-five  dollars  per  annam 
for  each  mile  of  its  traok  through  its  entire  extent. 

The  first  enumerated  tax  is  not  general  in  its  application  to 
railroads  and  canals,  but  is  special  and  confined  to  such  only  as 
fall  within  the  descriptive  words  of  the  statute,  and  the  same  is 
strictly  true  as  to  the  others.  The  obvious  result  of  this  legislation 
is  to  impose  burdens  on  exempted  roads,  which  are  not  imposed 
upon  those  unexempted,  and  pro  tanio  to  counteract  the  effect  of 
the  discriminating  privileges  and  immunities  that  would  otherwise 
subsist  between  them. 

If  the  same  general  burdens  were  put  upon  all  alike,  whatever 
might  be  the  subject-matter  of  the  taxation,  the  favored  roads 
would  continue  to  possess  and  enjoy  the  privileges  conferred  in 
their  charter,  and  not  found  in  the  charters  of  the  others.  Indi- 
rectly, then,  the  legislation  tends  to  withdraw  the  immunities  se- 
cured by  their  charters,  and  constituting  a  contract  between  the 
State  and  themselves,  or  lessen  their  value,  so  that  all  may  proxi- 
mately, at  least,  stand  upon  the  same  footing  as  if  none  such  had 
been  conferred. 

We  should  be  reluctant  to  hold,  if  there  were  no  question  of  con- 
stitutional right  involved,  that  this  method  of  levying  taxes  was 
sanctioned  by  our  own  Constitution,  and  consistent  with  the  equal- 
ity and  uniformity  which  it  contemplates. 

The  ''  uniform  rule ''  to  be  observed  in  the  exercise  of  the  taxing 
power  seems  to  be  so  far  applicable  to  the  taxes  imposed  on  **  trades, 
professions,  franchises  and  incomes,''  as  to  require  that  no  discrim- 
inating tax  be  imposed  upon  persons  pursuing  the  same  vocation, 
while  varying  amounts  may  be  assessed  upon  vocations  or  employ- 
ments of  different  kinds. 

''  Although  it  is  not  expressly  provided  that  the  tax  on  trades, 
etc.,  shall  be  uniform,"  in  the  words  of  Rodman,  J.,  delivering  the 
opinion  in  Oailin  v.  Tarboro,  78  N.  C.  119,  '^  yet  a  tax  not  uniform, 
as  properly  understood,  would*  be  so  inconsistent  with  natural 
justice,  and  with  the  intent  which  is  apparent  in  the  section  of  the 
Constitution  above  cited  (Art.  V,  §  3),  that  it  may  be  admitted  that 
the  collection  of  such  a  tax  would  be  restrained  as  unconstitutional." 
This  uniformity  prescribed  in  the  Constitution  of  Illinois,  as  de-: 
clared  by  Mr.  Justice  Miller,  extends  ^'  to  the  class  upon  which 
the  law  shall  operate;  that  is,  innkeepers  may  be  taxed  by  one, 
ferries  by  another,  railroads  by  another  (rule);  provided  that  the 
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riile  as  to  innkeepers  be  aniform  as  to  all  innkeepers;  the  rule  as 
to  ferries  be  uniform  as  to  all  ferries,  and  the  rale  as  to  railroad 
companies  be  uniform  as  to  all  railroad  companies.  Railroad  Tax 
Oases,  92  TJ.  S.  575.  The  goyeming  principle  is  not  that  the  same 
specific  tax  shall  be  paid  by  each,  as  a  form  of  capitation  tax,  but 
that  whether  levied  upon  and  measured  by  the  amount  of  gross  or 
net  earnings  or  other  standard,  as  upon  real  or  personal  estate, 
there  shall  be  no  discrimination  made  among  the  individuals  of  a 
class,  based  upon  privileges  and  immunities  secured  to  one  under 
contract  and  not  to  another.  The  essential  element  in  all  systems 
of  taxation  is  equality  in  imposing  burdens  upon  the  property  of 
the  tax  payers,  so  that  each  one,  possessing  the  same  species  of 
property,  shall  pay  the  same  proportionate  tax  as  every  other  levied 
upon  that  property,  and  in  this  State  such  tax  is  required  to  be  o^ 
valorem. 

But  aside  from  the  operation  of  the  provisions  of  the  Constitution 
of  the  State,  we  are  confronted  with  the  inquiry  whether  the  terms 
of  the  exemption  in  the  recited  clause  of  the  charter  are  not  a  pro- 
tection against  either  of  the  forms  of  taxation  adopted  in  the  rev- 
enue law.  Its  language  is  certainly  very  broad  and  comprehensive, 
declaring,  after  an  enumeration  of  all  property  obtained  by  pur- 
chase or  gift,  the  works  constructed  and  all  profits  accruing  thereon 
which  are  to  vest  in  the  shareholders,  '^  that  the  property  of  said 
company  and  the  shares  therein  shall  be  exempt  from  any  public 
charge  or  tax  wliatsoever." 

We  are  not  left  in  doubt  as  to  the  construction  of  this  clause,  as 
it  has  been  before  the  Supreme  Court  of  the  United  States,  and  its 
force  and  efFect  as  a  contract  determined.  Railroad  v.  Reid,  13 
WaQ.  266.  We  reproduce  a  portion  of  the  brief  opinion  delivered 
by  Mr.  Justice  Davis,  where  the  validity  of  a  tax  assessed  by  the 
State  upon  the  franchise  and  rolling  stock  of  the  company  was 
drawn  in  question: 

'^  The  general  assembly  of  North  Carolina  told  the  Wilmington 
and  Weldon  Railroad  Company,  in  language  which  no  one  can  mis- 
take, that  if  they  would  complete  the  work  of  internal  improve- 
ments for  which  they  were  incorporated,  their  property  and  the 
shares  ol  their  shareholders  should  be  forever  exempt  from  tax- 
ation. This  is  not  denied,  but  it  is  contended  that  tho  subsequent 
legislation  does  not  impair  the  obligation  of  the  contract,  and  this 
presents  the  only  question  in  the  case.    The  taxes  impo>«e<l  are  upon 
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the  franchise  and  rolling  stock  of  the  company,  and  npon  lots  of 
land  appurtenant  to  and  joining  part  of  the  property  of  the  com- 
pany, and  necessary  to  be  used  in  the  saccessful  operation  of  its 
business.  It  certainly  requires  no  argument  to  show  that  a  rail- 
road corporation  cannot  perform  the  functions  for  which  it  was 
created  without  owning  rolling  stock  and  a  limited  quantity  of  real 
estate,  and  that  these  are  embraced  in  the  general  term  ''  property.'' 
Property  is  a  word  of  large  import,  and  in  its  application  to  Uiis 
company  included  all  the  real  and  personal  estate  required  by  it  for 
the  successful  prosecution  of  its  business.  If  it  had  appeared  that 
the  company  had  acquired  either  real  or  personal  estate  beyond  its 
legitimate  wants,  it  is  very  clear  that  such  acquisitions  would  not 
be  within  the  protection  of  the  contract" 

In  reference  to  the  contention  that  the  franchise  was  not  prop- 
erty, in  the  sense  in  which  that  word  is  used,  he  proceeds  thus: 
**  This  position  is  equally  unsound  with  the  others  taken  in  this 
case.  Nothing  is  better  settled  than  that  the  franchise  of  a  priyate 
oorporation,  which,  in  its  application  to  a  railroad,  is  the  priyflege 
of  running  it  and  taking  fare  and  freight,  is  property,  and  of  the 
most  valuable  kind,  as  it  cannot  be  taken  for  public  use  even  with 
compensation."    Bedl  Rail.  129,  §  70. 

The  numerous  cases  referred  to  in  the  elaborate  brief  of  the  coun- 
sel for  the  public  treasurer,  asserting  the  rule  that  the  words  used 
in  an  alleged  surrender  of  any  portion  of  the  taxing  power,  will  be 
oonstrued  with  great  strictness  against  the  claimant,  and  only  con- 
ceded when  they  are  free  from  all  ambiguity,  have  little  bearing 
npon  the  present  case,  because  the  language  used  has  received  an 
authoritative  and  binding  interpretation,  and  it  is  settled  that  all 
the  property  of  the  corporation  appropriate  to  its  business,  in  what- 
ever consisting,  and  the  shares  of  stock,  are  perpetually  relieved  of 
taxation. 

The  tax  imposed  upon  companies  described  in  the  second  class 
cannot  be  claimed,  since  under  the  decision  the  defendant  company 
does  not  belong  to  it;  not  being  a  railroad  ''  liable  to  a  tax  upon  its 
franchise  and  personal  property."  Nor  can  it  be  changed  under 
the  descriptive  words  applied  to  companies  of  the  third  class,  since 
the  shares  formerly  taxed,  and  the  road-bed  taxed  since  it  is  real 
estate,  are  protected  by  the  exemptions  in  the  charter.  The  one  is 
not  less  a  tax  upon  the  shares,  because  paid  by  the  company ;  and 
the  road-hod.  though  the  imposed  tax  is  donominatod  a  privilege 
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tazy  is  not  less  real  estate ;  and  if  it  were,  in  strictness,  a  privilege 
tax,  this  would  be  a  tax  npon  the  franchise^  the  meaning  being  the 
same. 

The  only  portion  of  the  law  which  can  have  application  is  that 
which  exacts  a  tax  laid  npon  the  corporation^  whose  measure  is  the 
one-hundredth  part  of  the  gross  receipts  of  the  company. 

If  this  be  a  tax  on  the  corporation  as  an  entity,  it  must  be  in  the 
nature  of  a  capitation  tax,  or  a  tax  upon  the  exercise  of  its  corpo- 
rate functions,  in  analogy  to  that  required  of  natural  persons  in  pur- 
suing some  emplojrment  or  ayocation.  In  the  latter  case  the  tax  is 
upon  the  use  of  its  corporate  franchises,  that  is,  upon  the  corpo- 
rate franchises  which  are  exercised,  and  this,  the  decision  affirms, 
is  a  yiolation  of  the  contract  of  exemption.  If  the  tax  be  upon  the 
gross  receipts,  not  upon  the  exercise  of  its  franchises  by  which  they 
are  earned,  as  a  fund  accumulated  thereby,  it  is  most  clearly  a  tax 
upon  personal  property  owned  and  undistributed.  When  divided 
among  the  shareholders  and  entering  into  the  bulk  of  their  respect- 
ive estates,  it  ceases  to  be  the  property  of  the  corporation,  and 
loses  the  privilege  it  before  possessed,  as  corporate  funds.  It  then 
becomes  liable  to  the  imposition  of  public  burdens,  without  refer- 
ence to  the  source  from  which  it  was  derived,  in  the  hands  of  the 
tax  payer. 

It  is  true  there  are  several  methods  of  taxing  corporations.  The 
subject-matter  of  taxation  may  be  capital  stock  —  the  real  and  per- 
sonal property  of  the  corporation  —  the  receipts  or  earnings — the 
shares  themselves  as  property  in  the  hands  of  the  stockholders,  and 
the  franchise.  The  property  of  the  shareholder  is  a  distinct  form 
of  taxable  property,  as  is  held  in  Belo  v.  Oammissioners,  82  N.  0. 
415;  8.  c,  33  Am.  Rep.  688,  but  it  is  not  seen,  when  the  franchise 
is  itself  property,  and  its  exercise  the  use  of  that  property,  how 
any  tax  can  be  imposed  upon  a  corporation  that  is  not  a  tax  upon 
its  property. 

The  act  of  incorporation  brings  a  new  person  into  existence,  and 
defines  and  prescribes  its  faculties  and  privileges,  and  while  in  the 
absence  of  a  contract  that  it  shall  not  be  done,  these  may  be  taxed 
as  are  professions  and  trades,  yet  the  State  may,  by  explicit  and  un- 
mistakable words,  and  for  a  consideration,  part  with  the  power,  so 
that  its  attempted  resumption  would  come  in  contact  with  a  provis- 
ion of  the  Federal  Constitution. 

A  mere  exemption  of  corporate  property  from  taxation,  as  an 


^  NOBTH  CABOLINA, 


Worth  y.  Wilmington  nnd  Weldon  Bnllfoftd  OompABj. 

expression  of  legislative  yolitioiiy  and  not  embodying  the  elements 
of  a  contracty  may  be  recalled  at  any  time  and  the  property  snb- 
jected  to  public  burdens,  as  declared  in  the  cases  of  Tucker  y.  Far* 
guson,  22  Wall  527,  and  North  Missouri  Railroad  Company  y. 
Maguirsy  20  id.  46. 

'^Forbearance  to  tax/'  says  Mr.  Justice  Swatkb,  in  the  first 
case,  '^  was  a  bounty  voluntuily  given  by  the  State.  Forbearance 
for  a  time,  doubtless,  increased  to  some  extent  the  value  of  the 
bonds.  Never  to  tax  would  have  increased  their  value  stilL  There 
is  no  foundation  for  a  claim  for  one  more  than  for  the  other. '' 

So,  too,  it  has  been  held  that  an  exemption  is  personal  to  the 
corporation  upon  which  it  is  conferred,  and  that  a  sale  under  a 
decree  made  upon  a  mortgage,  while  transferring  the  franchises  of 
the  company,  does  not  transfer  the  immunity  of  the  property  from 
taxation  in  the  hands  of  the  purchaser.  Morgan  v.  Louisianay  93 
U.  S.  217. 

While  it  may  be  a  matter  of  regret,  as  has  been  more  than  once 
intimated  from  the  bench  of  the  Supreme  Court  of  the  United 
States,  and  of  some  of  the  States,  that  the  right  of  one  general 
assembly  to  surrender  a  portion  of  the  sovereign  power  to  tax,  so 
as  to  disable  itself  or  its  successor  to  resume  it,  has  been  recognized, 
and  that  the  inalienability  of  it  rendered  such  attempt  void,  so 
that  no  contract  was  entered  into  to  be  protected  by  the  Federal 
Oonstitution,  the  contrary  in  a  limited  degree  has  been  so  long  and 
so  often  affirmed  and  adjudged,  that  it  is  no  longer  an  open  ques- 
tion for  the  court. 

In  the  forcible  language  of  the  court  in  Oresnwood  v.  Freight 
Co.,  105  U.  S.  13  :  ''The  opinion  in  that  case  {The  DaHmoufh 
College  case)  carried  the  protection  of  the  constitutional  provision 
somewhat  in  advance  of  what  had  been  decided  in  FleUher  v.  Peck, 
6  Gr.  87,  and  the  preceding  cases,  and  held  that  it  applied  not 
only  to  contracts  between  individuals  and  to  grants  of  property 
made  by  the  State  to  individuals  or  to  corporations,  but  that  the 
rights  and  franchises  conferred  upon  private,  as  distinguished  from 
public  corporations  by  the  legislative  acts  under  which  their  exist- 
ence was  authorized,  and  the  right  to  exercise  the  functions  con- 
ferred upon  them  by  the  statute  were,  when  accepted  by  the 
corporation,  contracts  which  the  State  could  not  impair.'' 

We  have  discovered  no  case  in  which  the  ruling  in  Wilmington 
&  Weldon  Railroad  Co.  v.  Reid,  and  Raleigh  <§  Gaston  Railroad 
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Co,  v.  Reid,  reported  in  13  Wall.  264-269,  has  been  impaired  or 
doubted  as  a  controlling  authority.  It  is  our  duty  equally  to  sus- 
tain the  Constitution  of  the  United  States,  and  declare  null  any 
act  of  legislation  that  comes  in  conflict  with  its  provisions,  and  in 
doing  so  to  recognize  as  authoritatiye  the  interpretations  put  upon 
it  by  the  Supreme  Court  of  the  United  States. 

While  corporations,  favored  in  their  early  struggles  by  the  kindly 
hand  of  State  legislation,  it  would  be  reasonable  to  expect,  after 
success  has  crowned  their  efforts,  and  their  resources  have  expanded 
and  become  large,  would  be  willing  to  contribute  to  the  common 
burden  resting  so  heavily  upon  the  taxable  property  of  the  State, 
and  to  this  end  yield  at  least  some  of  their  special  privileges,  it  is 
nevertheless  our  duty  to  protect  all  their  constitutional  rights  from 
infraction  or  abridgment.  The  interests  of  these  companies  and  of 
the  people  of  the  State  whose  territory  they  traverse  are  and  ought 
to  be  identical,  and  their  efforts  harmonious  and  united  in  building 
up  and  maintaining  the  general  prosperity.  To  us  it  belongs  how- 
ever to  expound  and  enforce  the  law,  and  with  this  duty  per- 
formed, we  have  nothing  more  to  add.  The  judgment  must  be 
reversed,  the  demurrer  sustained,  and  the  defendant  recover  costs. 

Judgmeni  rev&rted. 


PmviB  y.  Oaboluta  Gbhtsal  Railway  Cokpavt. 

(8S  N.  a  SU.) 

(hrrUr — canneeUng  Um — tUpfulaUanfor  pOBtmpthn. 

A  Stipulation  in  a  bill  of  lading,  given  by  one  of  an  aaaodation  of  oonneefeiiig 
earrlerB,  that  if  loss  or  damage  of  goods  ocean  the  company  in  whose 
eostody  they  were  at  the  time  shall  alone  be  answerable*  is  valid*  and  binds 
the  shipper  accepting  it,  whether  he  reads  it  or  not. 

ACTION  for  los^ "of  goods  in  transit.     The  opinion  states  tlis 
case.     The  plaintiff  had  judgment  below. 

Wilm%  dk  Son  and  B.  C.  Ooib,  for  plaintiflk 
W.  P.  Bynum,  for  defendant. 
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•  Smith,  C.  J.  The  plaintiffs,  in  the  month  of  September,  1880, 
placed  in  the  custody  of  the  defendant  company  at  linoolnton,  for 
transportation  over  its  and  the  associate  roads  and  line  of  steamers, 
forming  what  is  known  as  the  ''  Seaboard  Air-Line,''  and  delivery 
to  Hopkins,  D wight  ft  Co.,  consignees  at  New  York,  in  different 
lots,  eighteen  bales  of  cotton,  taking  at  each  time  receipts  or  bills 
of  lading,  of  one  of  which  the  following  is  a  copy,  the  others  in  all 
essential  respects  being  similar  : 

Cabolika  Obktral  Railway  Compakt,     ) 
LiKCOLNTOK,  N.  C,  8$ptmnier  25, 1880. ) 

Received  of  Phifer  ft  McBee,  for  transportation  at  company's 
conyenience,  as  per  marks  and  directions  herein  giyen,  subject  to 
the  conditions  stated  upon  this  receipt,  and  to  which,  by  the 
acceptance  thereof  the  shipper  assents,  the  foUowing  described 
bales  of  cotton : 


Wbmbt 

Nomben. 

CkmtUgMmwmd 
Dailfiiatlon. 

Nmnber  of 

BtJm. 

|M.| 

• 

} 

1 

Copy. 

Hopkina,  I>wkrht 
ACo. 

New  Yoik. 

TweBty4liiiM. 

D. 

b 

'E'% 

To  be  shipped  ma  S.  A.  L. 

At  through  rate  of  12.90  per  bale. 


-,  AgmL 


On  the  reverse  side  of  the  receipt,  among  other  printed  condi- 
tions, was  one  in  these  words : 

'^  It  is  further  stipulated  and  agreed  that  in  case  of  any  loss, 
detriment  or  damage  done  to,  or  sustained  by,  any  of  the  prop- 
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erty  herein  receipted  for  during  sach  transportation,  whereby  any 
legal  liability  or  responsibility  shall  or  may  be  incurred,  that 
company  alone  shall  be  answerable  therefor  in  whose  actual  cus- 
tody the  same  may  be  at  the  time  of  the  happening  of  such  loss, 
detriment  or  damage;  and  the  carrier  so  liable  shall  have  the 
benefit  of  any  insurance  that  may  have  been  upon  or  on  account  of 
said  goods.'' 

''  Notice, — In  accepting  this  bill  of  lading,  the  shipper  or  other 
agent  of  the  property  carried  expressly  accepts  and  agrees  to  all  its 
stipulations,  exceptions  and  conditions.  " 

It  was  shown  and  not  controverted  on  the  trial  (if  indeed  such  is 
not  admitted  in  the  paper  bearing  the  signature  of  the  respectiye 
counsel  and  set  out  in  the  transcript)  that  the  goods  were  safely 
carried  over  the  road  of  the  defendant  and  delivered  to  the  company 
whose  road  next  connects  with  that  of  the  defendant,  and  forms 
part  of  the  line  of  the  associated  companies  designated  by  the  in- 
itial letters  ''  S.  A.  L.  "  on  the  receipt,  and  that  thence  they  were 
also  safely  transported  and  delivered  to  the  Old  Dominion  Steam- 
ship Company,  the  last  link  in  the  chain  of  communication,  and 
were  burned  while  on  board  of  one  of  its  steamers. 

The  complaint,  containing  two  causes  of  action,  charges  in  the 
first  that  the  defendant,  as  a  common  carrier,  for  a  valuable  consid- 
eration contracted  to  carry  the  cotton  from  Lincolnton  to  New  York 
over  its  own  and  the  lines  of  other  companies,  using  the  latter  as 
agencies  of  its  own  for  this  purpose  ;  and  in  the  second,  that  the 
defendant,  as  one  of  the  partnership  association  of  common  carriers, 
formed  by  itself  and  the  Baleigh  and  Augusta  Air-Line  railroad,  the 
Baleigh  and  Oaston  railroad,  the  Seaboard  and  Boanoke  railroad  and 
the  Old  Dominion  Steamship  Company,  and  constituting  the 
Seaboard  Air-Line,  on  behalf  of  all  undertook  and  agreed  to  convey 
the  cotton  safely  along  and  over  the  entire  route  to  its  terminus  in 
New  York. 

One  of  the  plaintiffs  testified  to  his  having  accepted  the  bill  of 
lading  after  learning  the  charge  of  carriage,  but  did  not  read  it 
nor  give  assent  to  its  conditions,  except  by  accepting  it,  and  did  not 
know  what  they  were  until  after  the  cotton  was  burned. 

One  M.  Duke  for  the  defendant,  stated  that  he  made  no  contract 

for  transportation  other  than  in  the  bill  of  lading,  and  that  when 

the  first  one  was  taken  out  by  the  plaintiff  McBee,  witness  asked 

him  if  he  had  read  it,  to  which  he  replied:  *'  No,  he  had  liot ;  it  was 
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no  use,  as  he  would  neyer  get  his  pay,  as  it  did  not  amount  to  anjr 
thing  any  way/'  and  that  the  plaintiff  had  filled  up  one  of  the  blanks 
in  hiH  own  handwriting,  as  he  had  before  in  the  bills  issued  to 
others.  It  is  needless  to  set  out  more  of  the  eyidence,  in  the  view 
we  take  of  the  appeal. 

In  whichever  capacity  the  defendant  entered  into  the  contract 
of  carriage,  assuming  an  individual  or  partnership  obligation,  it  is 
outside  of  the  common-law  liability  attaching  to  common  carriera 
over  their  own  lines,  and  has  its  force  in  the  terms  and  conditions 
of  u  special  contract,  and  the  plaintiffs  must  abide  by  such  of  them 
as  are  reasonable  in  themsdves  and  not  repugnant  to  public  policy. 

The  condition  entering  into  the  contract,  and  to  which  the  plaint- 
iffs acceded  by  receiving  the  bill  of  lading,  and  to  which  their  atten^ 
tion  is  called  by  an  entry  on  the  faoe  of  the  paper  is,  that  in  case  of 
loss  the  plaintiffs  will  look  alone  to  the  carrier  to  whose  negligence  the 
lods  is  owing  for  compensation  in  damages.  The  plaintiflEs  accept 
this  condition,  which  places  them  in  the  same  relations  toward  the 
separate  carriers,  associated  to  form  a  through  line,  and  relieve 
shippers  of  the  necessity  of  having  forwarding  agents  at  each  con- 
necting point  with  increased  expense,  delay  and  annoyance  incident 
thereto,  as  if  no  such  connection  had  been  made  among  the  several 
companies.  In  the  latter  case  the  shippers  would  be  compelled  to 
seek  redress  from  the  carrier  in  default,  and  the  same  remedies  are 
reserved  to  them  against  the  several  companies  united  in  forming  a 
continuous  line.  Such  an  arrangement  secures  manifest  advantages 
to  shippers,  and  it  does  not  seem  to  us  unreasonable  that  they  should 
required  to  hold  each  carrier  only  responsible  for  loss  from  its  n^- 
ligence  and  omissions  and  not  one  for  another,  and  this  is  all  that 
the  clause  recited  undertakes  to  accomplish.  It  is  not  a  case  of 
notice,  but  of  contract ;  and  the  cases 'wherein  the  controversy  has 
been  whether  it  has  been  brought  to  the.  knowledge  of  a  party 
sending  off  his  goods  or  not,  have  no  application,  since  transport 
tation  is  undertaken  on  the  face  of  the  leodpt,  '^subject  to  the 
conditions  stSited  upon  this  receipt "  and  contained  on  the  reverse 
side. 

None  of  the  stringent  liabilities  imposed  by  the  common  law  are 
relaxed,  and  no  company  in  the  association  is,  by  this  provision, 
absolved  from  them,  where  by  remissness  or  negligence  of  its  own; 
detriment  has  come  to  the  goods  in  its  custody  and  care.  Its  only 
effect  is  to  protect  each  from  the  consequences  of  the  act's  and 
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neglects  of  the  others^  when  it  has  faithfally  performed  its  own 
individnal  duty.  The  agreement  with  the  shipper  is  to  convey 
over  its  own  road  and  deliver  to  the  next  in  connection,  and  tlins 
each  one  receiving  stipulates  to  do,  until  the  delivery  to  the  last/ 
abd  for  these  advantages  he  agrees  to  look  only  to  the  one  in  de- 
f&tilt  for  redress. 

Such  was  the  undertaking  in  the  bill  of  lading  issued  to  the 
plaintiff  in  lAndley  v.  Railroad,  88  N.  C.  547. 

'  Is  then  this  provision  consistent  with  public  policy  and  valid  ? 
If  it  is  not,  and  the  same  liability  which  the  defendant  incuM  in 
conveying  goods  over  its  own  road  attaches  to  it  still  until  the  goods 
arrive  at  the  point  of  destination,  and  only  then  ceases,  the  plaintiffs 
oan  recover ;  if  not,  they  fail  in  the  action. 

-  We  do  not  propose  to  inquire  to  what  extent  the  liability  of 
common  carriers  by  sea  has  been  modified  by  the  act  of  Coiigreas,' 
wkich  exempts  the  owner  of  vessels  from  responsibility  for  loss 
''  by  reason  or  means  of  any  fire  happening  to  or  on  l)oard  the 
v^essel,  unless  such  fire  is  caused  by  the  design  or  negligehc^  of 
such  owner"  (IT.  S.  Bev.  Stat.,  §4282);  nor  whether  the  burden 
of  showing  that  the  fire  was  not  the  result  of  design  or  neglect 
rests  upon  the  owner  who  seeks  exculpation  under  its  provisions. 
This  question  will  arise  if  an  action  be  brought  against '  the 
sieamboat  company,  but  its  solution  is  not  pertinent  to  the  present 
iliquuy. 

We  are  clearly  of  opinion  that  such  limitation  is  both  lawful 
and  reasonable,  perhaps  indispensable  to  the  formation  6f  long 
through  routes  of  transportation,  which  so  greatly  promote  the 
pablic  convenience.  In  the- absence  of  such  extended  lines  the 
shipper  would  be  forced  to  provide  forwarding  agencies  at  all  con- 
necting points,  which,  in  the  association,  constituent  companies 
themselves  undertake  for  him,  without  impairing  any  of  his  just' 
rights  to  hold  each  successive  carrier  up  to  the  full  measure  of  its 
responsibility. 

It  is  well  settled  that  no  conditions  in  a  common  carrier's  bill  of' 
lading  can  be  allowed  to  exempt  it  from  liability  for  losses  occasioniMl 
by  the  negligence  or  mismanagement  of  its  own  servants  and  em- 
ployees ;  for  protection  against  such  injuries  is  a  duty  inseparable 
from  their  occupation  as  public  agencies.  This  responsibility  can- 
not be  avoided,  and  a  stipulation  to  this  effect  will  not  be  enforced 
against  such  as  may  require  their  services,  even  when  by  reference 
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inserted  in  the  contract  of  transportation,  the  parties  to  it  in  this 
respect  not  standing  upon  eqaal  footing. 

Amidst  varying  adjndications  upon  the  extent  to  which  common 
carriers  may  limit  their  liabilities  by  special  agreement,  we  are 
disposed  to  accept  the  guidance  of  those  made  in  the  Supreme 
Conrt  of  the  United  States,  not  only  because  of  the  great  learning 
and  ability  of  the  judges  who  constitute  it,  but  that  there  ought  to 
be  uniformity  in  the  law  and  its  administration  in  all  the  States, 
and  inter-State  and  local  commerce  ought  to  be  settled  upon  a 
permanent  and  well  understood  basis.  We  shall  therefore  seek  in- 
struction from  that  source  to  aid  in  arriying  at  a  satisfactory  con- 
clusion as  to  the  question  now  before  us. 

Mr.  Justice  Field  remarks  in  reference  to  such  special  limitations: 
^  Where  such  stipulation  is  made  and  it  does  not  cover  losses  from 
negligence  or  misconduct,  we  can  perceive  no  just  reason  for  refns> 
ing  its  recognition  and  enforcement.''  Tark  Co.  v.  Railroad^ 
3  WaU.  113. 

So  in  Railroad  Y.  Manufacturhig  Co.y  16  Wall.  328,  Mr.  Justice 
Davis  says  :  *'  Whether  a  carrier,  when  charged  upon  his  common- 
law  responsibility,  can  discharge  himself  from  it  by  special  contract 
is  not  an  open  question  since  the  cases  of  Navigation  Co.  v.  Bank, 
6  How.  344,  and  York  Co.  v.  Railroad^  3  Wall.  113.  In  both  these 
cases  the  right  of  the  carrier  to  restrict  or  diminish  his  general 
liability  by  special  contract,  which  does  not  cover  losses  by  negligence 
or  misconduct,  received  the  sanction  of  this  court." 

After  a  full  and  elaborate  examination  of  the  authorities,  Mr. 
Justice  Bradley  announces  the  result  in  these  words  :  1.  "  A 
common  carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility  where  such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law."  2.  '^  It  is  not  just  and  reasonable  in  the  eye  of 
the  law  for  a  common  carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or  his  agents." 

In  reference  to  such  a  provision  as  that  relied  on  as  a  defense  to 
the  present  action,  the  court  use  this  language  in  Railroad  v. 
Manufacturing  Co.^  supra :  '^  It  is  unfortunate  for  the  interests 
of  commerce  that  there  is  any  diversity  of  opinion  on  such  a  subject, 
especially  in  this  country ;  but  the  rule  that  holds  the  carrier  only 
liable  to  the  extent  of  his  own  route  and  for  the  safe  storage  and 
delivery  to  the  next  carrier,  is  in  itself  so  just  and  reasonable  that 
wo  do  not  hesitate  to  give  it  our  sanction." 
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But  we  are  relieved  from  the  neoeasity  of  a  prolonged  disonsiioii 
of  the  matter  by  a  recent  decision  in  a  case  so  appropriate  to  oar 
own,  that  we  shall  refer  to  it  in  some  detail.  Myrick  v.  Bailroad, 
107  U.  S.  102.  ♦ 

The  plaintiff  delivered  to  the  def endant,  a  corporation  formed  in 
Michigan,  the  termini  of  whose  road  were  at  Chicago  and  Detroit,  a 
lot  of  cattle  to  be  conveyed  to  Philadelphia^  in  order  to  which  they 
had  to  pass  over  other  connecting  roads.  The  bill  of  lading  which 
he  took  was  in  the  following  form  : 

MicHiOAK  Obhtbal  Railboad  Compah't,  ) 
Chicago  Station,  Nov.  7,  1877.     j 

Received  from  Paris  Myrick  in  apparent  good  order,  consigned 

order  Paris  Myrick ;  notify  J.  &  W.  Blaker,  Philadelphia,  Pa. 


abtiolbs. 


Two  hundred  and  two  (302) 
cattle. 


WBIGHX  OB  MIASUBB. 

250,000. 


Advance  charges  til.  00.    Marked  and  described  as  above  (oon* 

tents  and  value  otherwise  unknown),  for  the  transportation  by  the 

Michigan  Central  Railroad  Company  to  the  warehouse  at . 

Wm.  Oeaoak,  Ageni. 
On  the  margin  was  this : 

*'  NoTiOB. —  See  rules  of  transportation  on  the  back  hereof.  Xiao 
separate  receipts  for  each  consignment." 

On  the  back  were  the  printed  rules,  of  which  the  eleventh  was  in 
these  terms : 

*' Goods  or  property  consigned  to  any  place  off  the  company's 
road,  or  any  point  or  place  beyond  the  i&rminiy  will  be  sent  forward 
by  a  carrier  or  freightman,  where  there  are  such,  in  the  usual 
manner,  the  company  acting,  for  the  purpose  of  delivery  to  such 
carrier,  as  the  agent  of  the  consignor  or  consignee,  and  not  as 


carrier." 


i€ 


The  company  will  not  be  liable  or  responsible  for  any  loss, 
damage  or  injury  to  the  property,  after  the  same  shall  have  been 
sent  from  any  warehouse  or  station  of  the  company." 

The  default  imputed  was  in  the  wrongful  delivery  of  the  cattle 
after  their  arrival  in  Philadelphia,  and  the  Circuit  Court  was  asked 
to  charge  the  jury,   that  as  the  road  of  the  receiving  company  ter- 

*  See  «S  Am.  Rep  664.—  Rbp. 
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minateB  afc  Detroit,  the  defendant  was  not  bound,  in  the  absence  of 
a  special  contract,  to  transport  the  cattle  beyond  such  terminal 
point,  and  that  the  receipt  of  freight  for  a  point  beyond,  and  aii 
agreement  for  a  through  freight  did  not  of  themselyes  establish 
such  a  contract. 

Thii^  was  refused,  and  the  jury  were  directed  that  the  receipt, 
termed  a  bill  of  lading,  under  the  circumstances  in  which  it  was 
made,  was  a  through  contract,  whereby  the  defendant  agreed  to 
transport  the  cattle  named  in  it  from  Chicago  to  Philadelphia. 

For  this  assigned  error  the  case  was  remoTed  to  the  Supreme 
Coi^rt  and  the  ruling  reyersed. 

Deliyering  the  opinion  of  the  court,  Mr.  Justice  Field  declares 
the  ^w  to  be  this  :  , 

**  A  railroad  company  is  a  carrier  of  goods  for  the  public,  and  as 
such,  ifi  bound  to  carxy  safely  whatever  goods  are  intrusted  to  it 
for  transportation  within  the  course  of  its  business  to  the  end  of  its 
route,  and  then  deposit  them  in  a  suitable  place  for  their  owners  or 
consignees.  If  the  road  of  the  company  connects  with  other  roads, 
and  goods  are  received  for  transportation  beyond  the  termination 
of.  its  own  line,  there  is  superadded  to  its  duty  as  a  common 
carriier,  that  of  a  forwarder  by.  the  connecting  line,  that  is,  to  de- 
liver safely  the  goods  to  such  line,  the  next  carrier  on  the  route 
beyond.  Thiis  forwarding  duty  arises  from  the  obligation  implied 
in  taking  the  goods  for  a  point  beyond  its  line.  The  common  law 
imposes  no  greater  duty  than  this.  If  more  is  expected  from  the 
company  receiving  the  shipment,  there  must  be  a  special  agree- 
ment for  it." 

.  The  association  formed  by  different  carriers  of  connecting  roads 
for  the  conveyance  of  freight  along  the  constituted  line,  and  the 
apportionment  of  a  single  freight  charge  among  them,  nothing 
more  appearing,  merely  imposes  upon  each  the  duty  to  transport 
safely  over  its  own  road  and  deliver  to  its  successor,  and  a  separato 
accountability  is  thus  assumed  by  any  one  through  whose  negli- 
gence injury  may  be  sustained. 

If,  indeed,  the  co-operative  association,  for  a  common  purpose, 
should  proceed  so  far  as  to  constitute  partnership  relations  between 
them  and  others,  based  upon  a  separate  liability  in  each  of  the  con- 
stituent members  for  its  own  acts  and  omissions,  and  not  of  all  the 
acts  and  omissions  of  any  one,  and  this  should  enter  as  a  stipula- 
tion in  the  contract  of  the  shipper,  we  cannot  see  why  it  should 
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not  have  all  the  obligatory  force  in  limiting  general  responBibility 
as  if  the  arrangement  .^(|  npt  make  a  Qopaituership,  under  the  rul- 
ings to  which  references  have  been  made.  As  the  undertaking  is 
for  safe  carriage  beyond  th<e*road  of  the  receiving  carrier,  and  out- 
side the  ol^lji^^lou,  i^po^e^d  by  common  law,,  it  piust^^iRvits  nature, 
be  susceptible  of  such  modifications  and  restrictions  as  are  just  and 
feiteoimblc',  and  not  forbidden  by  pilblic  polity ';  arid  such,'  upoii 
authority,  is  the  condition  underlying  the  contract  with  the  plaint- 
iffs. ,  j  If  jany  ju^her  consideratipn  fo^v.the  exemption  were  *  neqiBS- 
sary,  and  we  think  none  .was  necessary  outsidp  .  of  the  contract 
itself,  it  will  be  found  in  the  increased  facilities  and  lessened 
expense  received  by  the  shipper  in  the  transmission  of  his  goods 
to  a  distant  destination^  requiring .  several  lines  to  be  traversied  by 
means  of  sucli  an  arrangement  among  the  carriers.  Philips  v.  Rail- 
road, 78  N.  C.  294  ;  ii/^foy  v.  Railroad,  SS  id.  547. 
.But.  we  do  not  see  in  the  testimony  reported  evidence  of  the 
Iprmation  of  a  copartnership  or  of  any  thing  more  than  an  aasocir 
ation,  thereby,  for  convenience,  each  undertakes  not  only  to  carry 
oyer  its  own  road^  but  to  act  as  a  forwarding  agency  from  its  term- 
inus to  the  next  connecting  road,  such  as  existed  in  the  case  ot 
^yrich  v.  Railroad,  supra, 

.  If,  on  the  other  hand,  the  defendant  assumed  the  duty  and 
agreed  to  convey  and  deliver  the  cotton  in  New  York,  it  was  by 
virtue  of  .a  special  contract,  into  which  entered  the  element  of  its 
non-liability  for  damage  sustained  while  the  goods  were  in  the  cus- 
tody of  other  companies.  

.  The  court  erred  in  permitting  the  jury  to  eliminate  the  provision 
from  a  contract  of  which  it  formed  a  part,  upon  the  ground  that  it 
If  as  not  in  force  unless  read  by  or  known  to  the  plaintiff^,,  or  to 
one  of  them,  though  the  receipt  upon  its  face  directed  attention  .to 
the  conditions,  and  it  was  their  own  fault  if  they  failed  to  look  at 
them.  Certainly  this  inattention  of  the  plaintiffs  cannot  change 
the  terms  of  the  agreement  to.  the  prejudice  of  the  defendant>  and 
deprive  it  of  a  defense  under  it. 

For  the  erroneous  rulings  against  the  defendant  the  verdict  must 
^  set  aside  and  a  new  trial  awarded,  and  it  is  so  adjudged.  Let 
this  be  certified. 

Error.  Venire  de  novQ. 
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OM.  a  wn.) 

A  dtad  fkom  a  father  to  one  daaghter  to  the  ezeluiloB  of  another  in  not  oo»- 

•tmctlTelj  Toid.* 

PARTITION.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

MaeBae  A  Sirange,  for  plaintiffs. 

B.  8.  Martin  and  Junius  DaviSy  for  defendants. 

Mbbbimok^  J.  [Omitting  questions  of  jurisdiction,  etc] 
Numerous  other  exceptions  taken  by  the  appellants  appear  in  the 
record,  and  we  haye  examined  them  with  care.  We  do  not  deem 
it  at  all  necessary  to  consider  them  separately,  as  they  may  be  con- 
densed and  all  considered  together  more  conveniently  and  satisfac- 
torily. 

Stripped  of  extraneous  matter,  the  embodied  substance  of  them 
is,  that  where  the  relation  of  parent  and  child  exists,  and  the  lat- 
ter becomes  the  beneficiary  under  a  deed  from  the  former,  such  a 
deed  will  be  looked  upon  with  suspicion  ;  and  if  it  is  not  founded 
upon  adequate  consideration,  and  the  mental  condition  of  the 
father  be  such  (arising  from  debility)  as  to  make  him  easily  subject 
to  imjK>rtunity  and  undue  influence,  and  the  beneficiary  has  oppor- 
tunity and  position  to  exercise  such  influence  and  control,  such  a 
deed  will  be  rejected,  although  there  might  be  no  actual  fraud  or 
undue  influence  shown.  This  is  the  substance  of  the  special  in- 
structions prayed  for  and  denied  by  the  court. 

The  proposition  thus  contended  for  on  the  part  of  the  appellants, 
taken  in  its  entirety  and  in  its  broadest  sense,  implies  that  the  facts 
stated  appearing,  the  deed  is  Toid  in  law,  and  the  court  must  so  de- 
clare. This  cannot  be  true,  and  we  take  it  that  the  meaning  to  be 
attributed  to  it  is,  that  nothing  else  appearing —  in  the  absence  of 
proof  to  the  contrary  —  there  arises  a  presumption  of  fact  that  the 
deed  is  void,  and  the  jury  must  be  instructed  by  the  court  to  so  find, 
unless  the  defendants  shall  show  by  proof  satisfactory  to  the  jury 

*8ee  to  fame  effect,  Oowee  t.  Cornea  (76  N.  T.  91),  81  Am.  Rep.  4S8. 
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that  the  deed  was  made  in  all  respects  fairlj  and  in  good<  faith. 
Taking  this  to  be  the  proper  view  of  the  proposition,  we  think  it  is 
not  true,  and  that  the  court  properly  declined  to  giye  the  instruction. 

The  facts  stated  are  not  inconsistent  with  the  entire  integrity  of 
the  deed,  that  is,  the  facts  may  be  true  as  stated,  and  the  deed  may 
have  been  executed  in  good  faith  and  without  the  slightest  improper 
act  or  conduct  on  the  part  of  the  grantee.  The  facts  stated  are 
evidence,  not  amounting  to  a  presumption,  to  go  to  the  jury  upon  a 
question  of  fnala  fides  when  raised. 

It  is  not  strange  or  unnatural  that  a  father  feeble  in  health,  of 
weak  mind,  and  easily  influenced  by  a  daughter  haying  opportunity 
to  exercise  such  influence,  should  give  his  daughter  a  house  and  lot 
and  execute  to  her  a  deed  for  it.  It  is  natural  that  the  father 
should  provide  for  his  daughter  ;  this  is  a  proper  and  orderly  thing 
to  be  done.  It  is  what  the  paternal  feeling  of  good  men  prompts 
them  to  do  :  it  is  what  just  men  commend  and  the  law  tolerates. 
Why  should  the  law  cast  suspicion  upon  such  a  transaction  ? 
When  the  transaction,  the  deed,  is  right  in  itself,  such  as  the  law 
tolerates  and  the  common  sense  of  men  approves  as  just,  reasonable 
and  commendable,  and  there  is  the  absence  of  the  relations  of  sus- 
picion founded  on  motives  of  policy,  no  adverse  presumption  arises; 
on  the  contrary,  the  law  presumes  such  deed  or  transaction  in  all 
respects  proper  and  just,  until  the  contrary  is  made  to  appear. 
The  burden  is  on  him,  who  alleges  the  contrary,  to  prove  it.  There 
is  no  material  presumption,  nor  is  there  any  founded  in  motives  of 
policy,  that  parent  and  child  will  take  advantage  of  one  another ; 
the  laws  of  human  nature  forbid  this,  and  he  who  alleges  the  con- 
trary must  prove  it. 

It  may  be  that  there  are  cases  where  a  parent  conveys  property  to 
his  child  in  which  the  presumption  of  fact  is  so  strongly  adverse  to 
the  latter,  that  the  court  ought  to  instruct  the  jury  that  they  ought 
to  find  against  the  deed,  unless  the  child  shall  prove  to  their  satis- 
faction that  it  was  fairly  and  honestly  made  ;  but  in  such  a  case, 
there  must  be  evidence  tending  to  show,  not  simply  that  there  might 
have  been,  but  that  there  was  mala  fides. 

The  relation  of  parent  and  child,  as  to  presumption  of  fraud  and 
the  onus  of  proof  to  rebut  the  same,  in  business  transactions  be- 
tween them,  does  not  stand  upon  the  same  footing  as  the  relation 
of  trustee  and  cestui  que  trusty  guardian  and  ward,  attorney  and 
client,  principal  and  agent,  and  the  like  relations  ;  it  belongs  to  n 
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diflennt  claw  of  fiduoiary  retationB,  in  which  tfaa  preBumption  ik 
not  80  strongs  nor  does  it  arise  underthe  same  circumstances.  Be- 
side, the  presomption  is  always  against  the  party  having  the  su- 
perior dominant  position  or  control^  and  this  in  the  case  of  parent 
and  child  is  that  of  the  parent.  LeeY.  Peares,  68  N.  0.  76  ;  Wrigki 
T;  ffawB,  7  Jones,  413  ;  HordhY.  Enox,  87  K.  0.  483  ;  MeCkmnM 
Y.  CaUwdly  73  id.  338 ;  Big.  on  Fraud,  190,  »64,  265 ;  Best  on 
Presumptions,  48  et  9eq. 

(Minor  question  omitted.] 

There  is  no  error,  and  the  judgment  must  be  affirmed. 


Statb  y.  Oraiqs. 

C8BN.  C.  4n.) 
(Hmfnallaw — laromip — atporUriioii, 

To  vanioTe  whflat  from  the  owner's  gmmer  in  a  mill  into  defeDdaa^s  a^oinlBg 
gamer  is  a  eaffioient  aeporation  to  oonslitate  lanenj. 

pONVlOTION  of  larceny.     The  opinion  states  the  casa 

.  Attamey^Gmeral,  for  State. 
Graham  d  Ruffin  and  John  Mdnn/ing,  for  defendant. 

Ashe,  J.  The  only  exception  taken  in  the  court  below  was  to 
the  refusal  of  his  honor  to  gi^e  the  instruction  asked,  that  there 
was  no  asportation  of  the  wheat.  There  was  no  error  in  the  refusal 
of  the  court  to  give  the  instruction. 

Larceny  is  defined  to  be  the  felonious  taking  and  carrying  away 
the  personal  goods  of  another.  4  Black.  Com.  229.  There  must 
not  only  be  a  taking  but  a  carrying  away  to  constitute  the  crime. 
Arch.  Cr.  Law,  190.  And  it  is  held  by  all  the  authorities  that  a 
bare  removal  from  the  place  where  the  goods  are  found  by  the  thief, 
though  he  does  not  make  off  with  them,  is  a  sufficient  asportation 
or  carrying  away.  Thus  if  a  thief,  intending  to  steal  plate,  take  it 
out  of  a  chest  in  which  it  was,  and  lay  it  down  on  the  floor,  but  be 
surprised  before  he  can  make  his  escape  with  it;  so  where  the  defend- 
ant drew  a  book  from  the  inside  pocket  of  the  prosecutor's  coat. 
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abont  au  inch  above  the  top  of  the  pocket,  but  while  the  book  was 
still  about  the  person  oi  the  prosecutor,  the  prosecutor  suddenly  put 
up  his  hand,  upon  which  the  defendant  let  the  book  drop  and  it  fell 
in  the  prosecutor's  pocket ;  it  was^held  in  both  of  these  cases  that 
there  was  a  sufficient  asportation  to  constitute  larceny.  Arch.  Or. 
Law,  190. 

In  further  illustration  of  this  doctrine,  it  has  been  held,  by  the 
.unaqimous .  opinion  of  the  twelve  judges  of  England,  where  the 
pirisoner  got  into  a  wagon,  and  taking  a  parcel  of  goods  which  lay 
in  the  fore  part,  had  removed  it  near  the  tail  of  the  wagon  where  he 
was  apprehended/ ihat  as  the  prisoner  had  moved  the  property 
from  the  spot  where  it  was  originally  placed,  with  an  intent  to 
steal  it,  it  was  a  sufficient  taking  and  qarrying  away  to  constitute  the 
offense.  2  East  P.  C.  556.  And  again,  where  the  prisoner  was 
indicted  for  robbing  the  prosecutrix  of  a  diamond  ear-ring,  it  ap- 
peared that  as  she  was  coming  out  of  an  opera  house,  the  prisoner 
snatched  at  her  ear-ring  and  tore  it  from  her  ear,  which  bled,  and 
^e  was  much  hurt,  the  ear-ring  fell  into  her  hair,  where  it  was 
found  on  her  return  home.  On  a  case  reversed  the  judges  were 
of  opinion  that  this  was  a  sufficient  taking  to  constitute  robbery,  it 
being  in  the  possession  of  the  prisoner  for  a  moment,  separated 
from  the  owner's  person,  though  he  could  not  retain  it,  but  proba* 
bly  lost  it  again  the  very  instant  it  was  taken.  Rex  v.  Lassiiery  1 
East  P.  0.  667 ;  Stale  v.  Oreeuy  81  N.  0.  660. 

To  apply  the  principle  announced  in  those  cases  to  that  before 
us :  Here,  the  wheat  in  gamer  No.  60  was  the  property  of  Cheek, 
and  though  in  the  actual  possession  of  the  prosecutor,  who  was  the 
miller,  the  constructive  possession  was  in  Gheek,  and  while  a  sever- 
ance from  the  possession  of  the  owner  is  necessary  to  constitute 
larceny,  it  matters  not  whether  the  severance  is  from  his  constructive 
or  actual  possession.    3  Arch.  C.  PI.  366. 

The  transfer  of  the  wheat  by  the  defendant  from  gamer  No.  50  to 
gamer  No.  51,  containing  his  own  wheat,  was  a  sufficient  asportation 
to  constitute  the  offense  of  larceny,  and  it  could  make  no  difference 
whether  in  fact  he  would  derive  any  benefit  from  the  transfer  of 
the  wheat,  for  the  felonious  quality  consists  in  the  intention  of  the 
defendant  to  defraud  the  owner  and  apply  the  thing  stolen  to  his 
own  use. 

[Minor  points  omitted.] 

No  error.  Judgment  affirmed. 
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dtM.aias.) 

CWwfan/  km  — Judge  direeUmg  wtthdrawtU  ^Jm99i 

H  n  jnrar  hna  fimadulentlj  proeored  hiouMlf  to  bo  pat  on  the  jmy.  to  noqnll 
the  priionor  of  marder,  the  jndgo  may  direct  the  withdimwal  of  n  jnior,  •rtm 
if  the  prifloner  was  innocent  of  the  fiand,  and  this  constitates  no  Joopnidj. 
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OTION  for  c&fiiorari.    The  opinion  states  the  case. 


Attammf'Oen&raly  for  Static 
D.  0.  IbwU,  for  prisoner. 

Smith,  C.  J.  The  petition  for  the  writ  of  c&rH^rari  to  bring  up 
the  recoM  of  prooeedings  in  the  Superior  Oonrt  of  Orayen,  with  a 
yiew  to  the  discharge  of  the  prisoner,  contains  the  following  state- 
ment of  facts: 

The  prisoner  was  pat  on  trial  under  an  indictment  for  murder, 
and  a  jury  sworn  and  impanelled,  when  a  short  recess  was  taken* 
Upon  the  reassembling  of  the  court,  and  before  any  evidence  in 
support  of  the  charge  had  been  offered,  the  solicitor  moved  for  the 
withdrawal  of  a  juror  and  a  mistrial,  for  the  alleged  reason  that 
two  jurors,  whose  names  were  mentioned,  had  fraudulently  pro- 
cured their  admission  into  the  panel  on  a  false  oath  of  indiflerency, 
for  the  purpose  of  securing  the  acquittal  of  the  accused.  The  couit 
heard  testimony  upon  the  matter  found  as  a  fact  and  declared  the 
charge  against  the  jurors  to  be  true,  and  as  a  conclusion  of  law, 
that  the  jury  had  been  ''  impanelled  by  the  fraud  of  the  prisoner, 
or  of  some  one  on  his  behalf  with  a  view  to  the  prisoner's  aoquittaL 
A  juror  was  thereupon  withdrawn  and  a  mistrial  ordered.  The 
prisoner  did  not  consent  to  this  action,  but  protested  against  it, 
avowing  his  disbelief  of  the  charge,  and,  if  true,  any  participation 
in  it. 

The  cause  was  then,  on  application  of  the  State,  removed  to 
Pamlico  county  for  trial ;  and  the  sole  inquiry  for  us  to  make  is  as 
to  the  legal  effect  of  the  discharge  of  the  jury,  under  the  circum- 
stances, upon  the  rights  of  the  accused,  and  whether  the  court  shall 
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interpose  at  this  stage  of  the  prosecution  and  discharge  the  prisoner 
without  trial 

[Omitting  matter  of  practice.] 

We  are  not  prepared  to  concede  that  the  course  pursued  by  the 
court  was  in  excess  of  the  authority  conferred  by  law  to  conduct 
the  trial,  so  as  to  secure  a  fair  and  just  yerdict,  as  due  alike  to  the 
public  and  to  the  accused.  It  would  be  a  great  defect  in  the  ad- 
ministration of  distributive  justice,  if  upon  discovering  an  attempted 
fraud  in  the  organization  of  the  jury  to  accomplish  a  conviction 
or  acquittal  of  the  accused,  at  the  very  inception  of  the  trial,  the 
presiding  judge  is  powerless  to  correct  the  vrong  and  must  proceed 
and  allow  the  fraud  to  be  consummated  and  crime  go  unpunished. 
This  would  be,  in  the  forcible  language  of  Mr.  Justice  Ashb,  to 
make  'Hhe  trial  by  jury  become  a  farce  and  the  administration  of 
justice  a  mere  mockery."    State  v.  Belly  81  N.  0.  591. 

It  is  the  clear  duty  of  the  presiding  judge,  in  the  language  of  the 
same  opinion,  ''to  see  that  there  is  a  fair  and  impartial  trial,  and 
to  interpose  his  authority  to  prevent  all  unfair  dealing  and  corrupt 
and  fraudulent  practices  on  the  part  of  either  the  prosecution  or 
the  defense.'' 

Admitting  the  right  and  duty  of  the  judge  to  interpose  and  stop 
the  trial  when  the  fraud  is  contrived,  or  known  to,  and  participated 
in  by  the  prisoner,  his  counsel  press  upon  us  a  qualification  of  the 
general  proposition  that  the  power  can  only  be  exercised  when  the 
prisoner  is  in  privity  with  the  attempt,  and  that  the  trial  must  go 
on  to  a  verdict,  however  gross  the  fraud,  in  the  absence  of  evidence 
of  the  prisoner's  connection  with  it.  We  should  hesitate  to  give 
assent  to  a  distinction  relating  to  the  exercise  of  the  power,  and 
fruitful  in  consequences  so  hurtful  to  the  hearty  administration  of 
the  law  and  injurious  to  the  cause  of  public  justice. 

While  the  earlier  decisions  in  this  State  very  greatly  restrict  the 
authority  of  the  court  to  discharge  a  disagreeing  jury,  impanelled, 
to  pass  upon  life,  and  deny  its  exercise  without  the  prisoner's  con- 
sent, except,  in  the  language  of  Chief  Justice  Ruffin,  ''  for  evident, 
urgent,  overruling  necessity  arising  from  some  matter  occurring 
during  the  trial,  which  was  beyond  human  foresight  and  control " 
{State  V.  Oarriguesj  1  Hay,  241;  Spier^e  case,  4  Dev.  491;  State  v. 
Ephraimy  %  Dev.  &  Bat.  163);  yet  the  doctrine  is  modified  in  later 
cases,  and  it  is  held  that  a  jury,  after  ample  time  for  deliberation, 
being  unable  to  come  to  an  agreement,  upon  the  fact  being  sutis- 
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factorily  shown,  may  be  diftoharged,  and  the  prisoner  be  again 
tried  upon  the  same  bill.  SMe  t.  Prince,  63  N.  G.  529;  SUti&^w. 
Jefferson,  66  id.  309;  Siaie  v.  Aimeyeutt,  74  id.  391^ 

But  besides  a  physical  necessity,  such  as  is  cieated  by  the  sick- 
ness of  the  judge  or  a  juror,  which  incapacitates  him  from  going 
on  and  performing  his  duties,  there  is  recognized,  as  equally  con- 
trolling, a  necessity  arising  *'  from  the  duty  of  the  court  to  guard 
the  administration  of  justice  against  fraudulent  practices.''  HUUe 
T.  Baihy,  65  N.  C-  426;  State  t.  Wiseman,  68  id.  203. 

But  a  case  in  its  facts  very  similar  to  the  present  is  found  in  Stats 
T.  BeU,  81  N.  0.  591,  to  which  we  shall  briefly  refer. 

After  the  jury  were  formed,  and  before  they  had  heard  any  eyi-r 
dence,  the  solicitor  asked  for  a  mistrial,  which  was  ordered,  the 
court  finding  from  the  testimony  that  a  juror  had  intruded  himself 
into  the  jury  box,  through  the  prisoner's  procurement  and  over  a 
yiolated  oath,  for  the  purpose*  of  bringing  about  anacquittaL  This 
ruling  was  upheld  in  this  court  as  a  proper  and  competent  exercise 
of  judicial  power,  and  the  prisoner  was  held  to  meet  the  charge.    ^ 

It  is  true  that  there  the  prisoner  was  personally  connected  with 
the  criminal  conduct  of  the  juror,  while  in  our  case  this  is  not 
proved ;  but  we  can  see  but  little  difference  between  the  cases  when 
his  agency  precedes  the  committal  of  the  fraud,  and  when  he  seeks 
afterward  to  secure  its  results  to  himself,  as  calling  for  the  direct 
and  prompt  interference  of  the  court  in  prevention. 

The  necessity  of  maintaining  the  dignity  and  integrity  of  the 
court  and  assuring  the  firm  and  impartial  administration  of  justiee 
is  the  necessity  which  calls  for  and  justifies  a  prompt  repression  of 
the  intended  fraud,  and  this  necessity  exists  in  either  case. 

Without  intending  in  any  manner  to  prejudice  this  defense  of 
the  prisoner  when  again  put  on  trial,  we  feel  constrained  to  refuse 
the  summary  relief  which  he  now  asks^  for  the  reasons  already 
given. 

Pu  OvBUOL  McHon  dmimL 
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TWqMMt — paB9$9aian — adfyn»  pommtion. 

tJndm  paper  title  appftrentlj  good,  actual  poMoarion  of  part  of  tlM  land  da^ 
'   scribed  la  faffldent  to  maintain  treapaaa  for  entij  upon  anj  part  of  H. 
Oceaaionallj  digging  aaad  on  the  land  and  selling  it  does  not  anurant  to 
ouster. 

TBESPASS  quare  etausum  /regit     The  opinion  states  the  case* 
Thei  plaintiff  had  judgment  below. 

Marion  Duekait  and  Daniel  B.  Magmderf  for  appellant. 
'    0.  0.  Magruder,  Jr.,  and  Frank  H.  ShekMn  for  appellee. 

'  Ibtiko,  J.  This  was  an  action  of  trespass  qiMre  etaueum 
fngit,  brought  by  the  appellee  against  the  appellant,  for  the  breach 
of  the  appeUee's  close,  which  is  described  in  the  declaration  as 
called  '' Taylorsburg/'  and  lying  in  Prince  George's  county,  and 
described  in  a  deed  from  Margaret  E.  Lowiie  and  Emmerliiia 
Sheriff,  dated  July  28,  1866,  duly  recorded. 
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The  defendant  pleaded  not  guilty.  Under  this  plea,  and  issue 
joined  thereon,  the  defe9dant  contended  that  the  plaintiff  was  re- 
mitted to  an  action  of  ejectment,  to  recoTer  the  possession  of  the 
land,  before  he  could  bring  trespass,  because  he  was  not  in  the 
actual  possession  thereof,  haying  been  ousted,  as  defendant  con- 
tended, by  him  who  had  entered  and  was  in  possession  by  title 
paramount  to  that  of  the  plaintiff.  If  the  appellant  was  able  to 
maintain  this  construction  by  satisfactory  proof,  there  can  be  no 
doubt  that  the  Terdict  should  have  been  in  his  favor.  In  fact,  it 
needs  the  citation  of  no  authority  for  the  further  position,  that  if 
the  defendant  could  show,  by  legally  sufficient  evidence,  that  the 
locus  in  quo,  alleged  to  have  been  ^invaded,  did  not  belong  to  the 
plaintiff,  and  he  was  not  in  the  actual  possession  of  it,  the  defend- 
ant would  not  be  liable  in  this  action,  although  he  failed  to  show 
title  in  himself.  In  other  words,  the  rule  is  undeniable  that  a  plaint- 
iff in  trespass  quare  clausum  /regit  must  recover  on  the  strength 
of  his  own  title,  or  actual  possession  against  a  wrong-doer.  JVor- 
wood  V.  Shipley,  1  H.  &  J.  295,  etc 

The  plaintiff  in  this  suit  holds  by  deed  set  out  in  his  declaration. 
His  deed  is  by  courses  and  distances,  and  he  traces  title  back  to> 
Benjamin  Lowndes,  who  took  deed  from  William  Stewart  on  the 
27th  of  July,  1804.  Both  the  Lowndes  and  the  Lowrie  deed 
called  the  land  '^  Taylorsburg,"  and  they  both  confessedly  covered 
the  same  land.  The  defendant  admitted  of  record  the  plaintiff^s 
title  to  '^  Taylorsburg,^^  and  his  own  witnesses  proved  as  a  matter 
of  fact,  that  the  locus  in  quo  was  within  the  lines  of  the  plaintiff's 
deed,  and  within  the  lines  of  ''  Taylorsburg."  This  was  testimony 
of  defendant.  lu  fact  there  seemed  to  be  no  contention  ou  that 
score,  but  both  below,  and  in  this  court,  the  contention  was  based 
on  the  ground  that  the  defendant  claimed  under  older  and  better 
title,  which  overlapped  upon  the  plaintiff's  paper  title,  and  took 
the  locus  in  quo  from  hinu 

It  was  admitted  that  the  plaintiff  was  in  possession  of  part  of  the 
land  covered  by  the  deed.  This  admission  was  made  at  the  hear- 
ing; but  independently  of  the  admission,  the  plaintiff  established 
by  proof  actual  possession  of  part  of  the  land  embraced  in  his  deed. 
But  the  defendant  as  a  matter  of  fact  denies  that  he  was  in  posses- 
sion of  that  part  of  it  whereon  was  the  locus  tn  quo.  The  plaint- 
iff does  not  contend  that  he  ever  cultivated  the  part  in  dispute,  or 
inclosed  it ;  but  rests  his  claim  to  (xtssession  on  the  actual  i^osses- 


OCTOBEK  TEKM,  1882.  7U5 

Pwker  ▼.  Wallk. 

jion  of  part,  and  certain  acts  with  reference  to  the  lociis  as  proving 
.actual  possession  which  acts^  or  the  evidence  of  them,  is  excepted 
to.  With  the  view  we  have  of  the  case  however  it  will  not  be 
important  to  decide  upon  the  admissibility  of  the  testimony  ob- 
jected to. 

Here  then  we  have  a  plaintifF  holding  under  paper  title  appar- 
ently good,  to  a  parcel  of  land  described  by  name,  courses  and 
distances,  and  in  the  actual  and  undeniable  possession  of  part  of 
the  land.  In  such  case,  possession  of  part  is  a  possession  of  the 
whole  of  the  land  covered  by,  or  embraced  in  his  title  papers.  Oib- 
son  V.  Martin,  1  H.  &  J.  545  ;  Casey's  Lessee  v.  Inloes,  1  Oill,  496  ; 
Oeni  V.  Lynch,  23  Md.  58. 

Such  title  with  such  possession  as  this  plaintifF  had  therefore 
was  sufBcient  to  maintain  this  action  against  a  trespasser,  un- 
less the  alleged  trespassing  defendant  had  paramount  title,  or 
had  acquired  such  actual  possession  as  amounted  to  an  ouster  of  the 
plaintiff  from  the  part  of  the  land  included  in  plaintiff's  deed, 
which  is   the  subject  of  dispute  against  him. 

We  are  all  clearly  of  opinion  that  there  was  no  such  disseisin  of 
the  plaintiff  by  the  defendant,  and  possession  of  the  same  by  him, 
as  to  defeat  the  action  of  trespass  by  one  having  title,  and  either 
actual  or  constructive  possession.  The  land,  of  which  the  defend- 
ant claims  to  have  obtained  possession  and  ousted  the  plaintiff,  is 
an  outlying  uninclosed  lot,  known  as  the  Sand  lot.  Since  this  ac- 
tion was  brought,  the  defendant  has  built  a  shop  on  it ;  but  when 
the  alleged  trespasses  were  committed,  the  defendant  did  not  occupy 
the  land,  did  not  cultivate  it,  and  had  not  inclosed  any  part  of  it. 
All  that  he  had  done  was  to  dig  sand  on  and  from  it,  from  time  to 
time,  and  to  sell  the  same.  The  entries  thereon  for  that  purpose 
were  but  successive  acts  of  trespass  against  the  true  owner,  if  he 
was  not  owner  himself.  We  are  unable  to  distinguish  it  from  the 
case  of  Oeni  v.  Lynch,  23  Md.  65,  in  this  respect.  It  appeared  thai 
the  defendant  had  at  one  time  obtained  injunction  against  some- 
body for  getting  sand  on  this  lot ;  but  the  plaintiff  was  not  a  party, 
and  not  in  any  way  affected  by  it.  The  statement  of  a  witness  that 
since  the  injunction  the  defendant  was  the  only  person  in  possession 
controlling  the  land,  does  not  establish  possession  without  indicat- 
ing the  acts  of  possession.  It  could  only  refer  to  his  acts  of  getting 
and  selling  sand  from  the  lot  in  question,  which  are  the  only  indica- 
tions he  gave  of  a  claim  to  the  land,  being  the  same  kind  of  acts  of 
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which  the  plaintiff  testi&ed  himaelf,  and  proTed  by  others  (he  plaint* 
iff)  was  doing,  selling  sand  therefronL  To  work  an  onster,  tha 
acts  most  be  such  as  indicate  to  the  world  a  claim  of  right  to  the 
land — acts  of  exclusiye  andcontinnoos  possession,  open  and  no- 
torious ;  and  unless  under  color  of  title,  must  have  continued  for 
twenty  years.  We  will  now  inquire  whether  the  defendant  had 
such  paramount  title  to  the  locus  in  quo^  that  the  alleged  acts  of 
possession  may  be  referred  to  a  lawful  possession  under  such  title. 
[Omitting  this.] 


OBOB01  Y.   AVBRBWa 

(»ifd.saL) 
Mortgage — gnmiee  ammiing — mttmuim^  ^tkm. 

iUi  ertonsioii  of  time  bj  a  mortgagee  to  a  grantee  of  the  premlsee 
payment  of  the  mortgage,  withoat  oonsent  of  the  mortgagor,  disohaiges  the 
mortgigor. 

INJUNCTION.    The  opinion  states  the  case.    The  injunotkia 
was  granted  below. 

Riekard  M.  Venable,  for  appellant 

J.  Upshur  Dmnis  and  Charles  Jfarshatt,  for  appellees. 

Ibyino,  J.  The  questions  in  this  case  arise  upon  a  bill  for  in- 
junction to  stay  certain  proceedings  at  law.  The  court  below  granted 
the  injunction,  and  the  plaintiff  in  the  proceedings  at  law  appealed. 
The  principal  facts  essential  to  the  determination  of  the  contro- 
versy are  undisputed,  and  the  rest  are  established  by  prool  The 
principal  contention  is  respecting  the  law  applicable  to  them. 

The  facts  are  as  follows  :  On  the  Slst  day  of  July,  1872,  the 
appellees  R  Snowden  Andrews  and  Mary  Lee  Andrews,  his  wife, 
executed  a  mortgage  to'  Archibald  George,  upon  certain  premises 
on  North  Calvert  street,  in  Baltimore  city,  belonging  to  Mrs. 
Andrews,  to  secure  the  sum  of  $5,000.  This  mortgage  was  after^ 
ward  in  December,  1872,  assigned  by  Archibald  (George  to  Samuel 
IL  George,  the  appellant. 
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In  October,  1871,  John  S.  Meredith  executed  a  mortgage  to  the 
appellant,  upon  certain  premises  belonging  to  the  mortgagor,  upon 
North  avenue,  in  Baltimore  city,  to  secure  the  payment  of  14,000. 

On  November  4,  1872,  John  S.  Meredith  and  Andrews  and 
wife  exchanged  properties,  and  Meredith  conveyed  the  North 
avenue  property  to  Mrs.  Andrews  subject  to  the  mortgage  from  him 
to  Oeorge ;  and  Andrews  and  wife  conveyed  the  North  Galvert 
street  property  to  Meredith  subject  to  the  mortgage  from  them  to 
Archibald  Oeorge,  and  which  was  the  following  month  assigned  to 
the  appellant.  In  this  exchange  Meredith  assumed  and  agreed  to 
pay  the  mortgage  debt  upon  the  North  Oalvert  street  property,  and 
Andrews  and  wife  agreed  to  pay  the  mortgage  debt  of  Meredith  on 
the  North  avenue  property.  In  addition  to  this  undertaking  on  the 
part  of  Andrews  and  wife,  they  agreed  to  pay  Meredith  13,500 
"  boot "  for  difference  in  value  in  the  exchanged  properties  ;  and  to 
secure  that  sum  Andrews  and  wife  executed  to  Meredith  a  mort- 
gage for  $3,500,  payable  m  three  years  from  date. 

After  this  exchange,  the  interest  notes  on  the  Galvert  street 
mortgage  debt  were  given  by  Meredith  to  Samuel  K.  Oeorge,  the 
appellant ;  and  the  interest  notes  upon  the  mortgage  on  the  North 
avenue  property  were  given  by  Andrews  and  wife  to  the  appellant 
who  collected  the  same,  generally  through  his  bank.  When  Mere- 
dith's mortgage  on  North  avenue  property  fell  due,  Andrews  and 
wife  secured  indulgence  for  a  while  and  then  paid  it  off,  taking  a 
release  under  seal  dated  19th  October,  1875.  When  the  13,500 
mortgage  to  Meredith,  on  same  property,  from  Andrews  and  wife 
fell  due  in  July,  1875,  it  was  extended  for  one  year  and  then  paid 
off.  The  appellant  collected  the  interest,  from  Meredith,  on  the 
Calvert  street  mortgage  until  July,  1875,  when  the  same  became 
due.  Then  at  the  request  of  Meredith,  and  without  consultation 
with  Andrews  and  wife  and  entirely  without  their  knowledge,  for  a 
bonus  of  $150  he  extended  the  period  for  payment  of  that  mortgage 
by  Meredith  for  three  years  ;  taking  interest  notes  from  Meredith 
on  the  mortgage  debt  for  that  period  and  marking  the  principal 
note  of  Andrews  and  wife  renewed  for  three  years.  When  it  again 
fell  due,  at  Meredith's  request  and  without  the  knowledge  of  appel- 
lees of  this  or  former  extension,  it  was  again  extended  for  a  con- 
sideration of  $50  for  one  year.  Interest  notes  were  again  taken  for 
the  year's  interest,  and  the  principal  note  was  again  marked  ex- 
tended for  one  year.     This  mortgage,  under  the  extension  agree- 
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ments,  became  payable  in  Jnly^  1879.  Default  then  having  been 
made,  proceedings  to  forecloee  were  inBtitated,  a  decree  was  ob- 
tained, and  the  property  sold.  After  paying  expenses  the 
proceeds  of  sale  did  not  pay  the  mortgage  debt.  Aboat 
$1,500  remained  unsatisfied.  To  recover  this  deficiency  a  suit 
was  instituted  by  the  appellant  against  the  appellee,  upon 
the  covenant  in  the  mortgage  given  to  Archibald  George,  which 
was  assigned  to  the  appellant  as  hereinbefore  stated.  This 
was  an  instrument  under  seal  and  a  bill  in  equity  was  neoessarj 
to  secure  to  appellees  the  benefit  of  the  equitable  defense,  sup- 
posed to  result  from  the  character  of  the  dealings  between  the 
appellant  and  John  S.  Meredith,  with  respect  to  the  mortgaged 
property  on  Calvert  street. 

In  addition  to  the  facts  already  stated,  the  bill  charged  that  the 
appellant  had  full  knowledge  of  the  exchange  of  property  made  by 
the  appellees  and  John  S.  Meredith,  and  of  the  undertaking  c^ 
each,  in  that  exchange,  to  pay  the  debt  of  the  other  to  the  appellant^ 
resting  on  the  property  respectively  transferred ;  and  that  he  as- 
sented thereto.  It  also  charges  that  the  action  of  the  appellant  in 
extending  the  time  for  Meredith  to  pay  the  mortgage  debt  on  the 
Calvert  street  house,  first  for  three  years  and  then  for  one  year, 
was  entirely  without  the  knowledge  or  consent  of  the  appellees,  and 
without  consultation  with  them  or  either  of  them ;  and  that  both 
the  appellant  and  Meredith  regarded  the  latter  as  the  sole  debtor 
for  the  $5,000  resting  on  the  Calvert  street  property,  and  that  ap- 
pellant and  appellees  acted  during  that  whole  period  in  their  trans* 
actions  on  that  understanding.  It  also  charges  that  acting  on  that 
understanding,  the  appellees  paid  off  the  whole  of  the  $3,500 
debt,  created  in  the  exchange  and  secured  by  mortgage  on 
North  avenue  property  to  Meredith;  whereas  if  it  had  been 
intimated  that  they  were  in  any  wise  to  be  held  responsi- 
ble for  the  debt  on  the  Calvert  street  property,  a  sufficient 
amount  of  the  $3,500  debt  to  Meredith  could  have  been  kept 
back  to  meet  the  ascertained  deficiency.  The  complainants  then 
charge  that  they  were  released  by  the  appellant  George  giving  di- 
rect assent  to  their  recited  agreement  with  Meredith  ;  but  if  they 
were  not,  still  the  appellant  after  the  exchange  could  only  look  to 
them  as  securities  for  Meredith,  and  that  the  giving  time  to  Mere- 
dith without  their  consent,  knowledge  or  acquiescence  operated  to 
release  them.     Injunction  was  accordingly  prayed. 
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The  appellant  by  his  answer  in  efFect  admitted  the  several  alle- 
gations of  the  bill  except  the  allegation  of  knowledge  on  his  part  of 
the  exchange  between  the  parties  alleged  in  the  arrangement  by  which 
each  of  his  debtors  was  to  become  answerable  for  the  other's  debt  to 
him,  which  he  denies,  and  also  denies  that  he  ever  assented  to  the  ar- 
rangement, or  released  or  intended  to  release  the  appellees  from  lia- 
bility for  the  debt  on  the  Calvert  street  property.  He  avers  that  the 
transactions  with  Meredith  for  extension  of  time  were  managed  en- 
tirely by  Mr.  Ouest  as  his  agent,  and  he  denies  he  ever  received  any 
bonns  for  the  same,  or  ever  knew  of  it.  He  also  avers  that  he 
has  brought  the  suit  for  the  benefit  of  John  C.  Oeorge,  his  essiui 
que  trust. 

The  case  having  been  brought  to  hearing  upon  the  proo&  in  the 
cause  before  the  Circuit  Court  for  Baltimore  city,  that  court  made 
the  injunction  against  prosecuting  the  suit  at  law  perpetual. 

In  his  opinion  the  learned  judge  placing  his  decree  upon  the 
equities  resulting  to  the  appellees  from  the  conduct  of  the  appel* 
lant  in  extending  the  time  for  Meredith  on  the  Calvert  street  prop- 
erty, most  forcibly  and  tersely  says  :  "  It  must  be  conceded  that 
when  Andrews  and  wife  sold  his  property  to  Meredith,  subject  to 
the  mortgage  to  George,  and  left  their  notes  for  the  princijMd  and 
interest  in  the  possession  of  Oeorge,  they  had  a  right  to  have 
the  property  immediately  sold  upon  any  default  by  Meredith 
in  the  payment  of  either  principal  or  interest.  This  right 
they  could  exercise  by  a  demand  upon  George  to  pursue  his 
remedy  against  the  property ;  a  demand  which  he  could  not 
disregard.  When  therefore  by  a  binding  agreement  between  him- 
self and  Meredith  he  deprived  himself  of  meeting  the  demand  of 
Andrews  and  wife,  he  released  them  from  a  liability  which  he  might 
have  averted  by  a  compliance  with  such  demand.  This  consequence 
eould  only  have  been  avoided  by  a  distinct  agreement  with  Mere- 
dith, that  the  suspension  of  the  remedy  against  the  property  was 
not  to  be  operative  if  Andrews  and  wife  should  require  the  prop- 
erty to  be  sold  for  their  protection  on  Meredith's  default.  But  I 
find  in  the  evidence  no  record  of  such  an  agreement." 

We  find  no  error  in  this  ruling  nor  in  the  reason  assigned  for  it. 
On  the  contrary,  we  think  it  is  fully  sustained  by  the  proof  in  the 
cause,  and  justified  by  the  most  approved  text-book  authority  and 
judicial  decision. 

[Omitting  an  unimportant  matter.] 
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In  1  Jones  on  Mortgages^  §§  740-741,  the  doctrine  is  most  clearly 
stated,  that  generally  one  purchasing  land  subject  to  mortgage  not 
only  purchases  the  equity  of  redemption,  but  purchases  the  whole 
estate,  and  ftssumes  the  payment  of  the  mortgage  as  part  of  the 
purchase-money.  (Generally  an  express  agreement  is  made  to  that 
effect  (as  was  done  here),  and  the  deed  drawn  subject  to  the  pay- 
ment of  the  mortgage.  In  such  case  as  between  the  parties  the 
purchaser  becomes  primarily  liable  for  the  debt  and  the  mortgagor 
only  security  ;  ''  and  as  between  them  the  mortgaged  property  be- 
comes the  primary  fund  for  the  payment  of  the  debt."  The  same 
author  says  the  mortgagee  may  by  his  dealings  with  the  purchaser 
and  mortgagor  recognize  the  purchaser  as  principal  and  the  mort- 
gagor as  only  security  toward  himself.  It  is  also  stated,  that  ^'aiiy 
material  alteration  of  the  mortgage  contract  wiU  discharge  the 
mortgagor/'  It  is  still  further  stated  in  section  742,  thus :  '^A 
purchaser  having  assumed  the  payment  of  an  existing  mortgage 
and  thereby  become  the  principal  debtor,  and  the  mortgagor  a 
surety  of  the  debt  merely,  an  extension  of  the  time  of  payment  of 
the  mortgage  by  an  agreement  between  the  holder  of  it  and  the 
purchaser,  without  the  concurrence  of  the  mortgagor,  discharges 
him  from  all  liability  upon  it." 

The  doctrine  as  thus  stated  comports,  we  think,  with  true  prin- 
ciples of  equity  and  fair  dealing  to  which  parties  ought  always  to 
be  held.  The  question  was  presented  in  Calvo  t.  DavieSy  78  N.  Y. 
211  ;  8.  c,  29  Am.  Rep.  130,  and  was  unequiyocally  decided  in  ac- 
cordance with  the  rule  as  we  have  extracted  it  from  Jones  on  Mort- 
gages. In  that  case  the  court  said,  that  in  such  a  case  as  this  we 
are  considering,  it  must  be  held  on  the  authorities  that  the  rights 
of  parties  must  be  determined  by  the  rules  governing  the  relation 
of  principal  and  surety.  We  find  that  decision  to  have  been  fre- 
quently followed  in  New  York,  ajid  have  discovered  no  case  to  the 
contrary  in  this  country,  except  Corhett  v.  WatermaAy  11  Iowa.  86^ 
The  weight  of  authority  is  strongly  in  favor  of  the  rule  laid  down 
in  Calvo  v.  DavieSy  which  we  think  adopts  the  truly  equitable  rule. 
It  is  very  clear  that  after  this  arrangement  between  the  appellant 
and  Meredith,  if  Andrews  and  wife,  who  were  the  original  debtors, 
had  tendered  the  amount  of  the  mortgage  debt  to  the  appellant 
and  demanded  an  immediate  assignment  to  them  that  they  might 
enforce  immediate  payment,  Meredith  could  not  have  complied,  ml 
as  to  enable  them  to  proceed.;  nor  could  he  have  proceeded  at  once 
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upon  the  demand  of  the  appellees  as  the  sureties  of  Meredith  under 
the  theoiy  of  the  law  as  stated^  for  he  had  bound  himself  to  wait 
or  a  definite  period.  It  may  be  possible  that  during  that  period 
such  depreciation  might  take  place  as  to  create  the  deficiency. 

The  appellant  complains  that  no  injury  in  fact  has  been  shown. 
The  authority  we  have  cited  says  that  no  inquiry  will  be  made  into 
that.  The  reason  is  that  the  law  presumes  a  man  to  have  been  in- 
jured by  such  dealing  to  his  possible,  if  not  probable,  prejudice. 
This  is  the  doctrine  of  Olaggeti  v.  Salmony  5  6.  &  J.  352,  in  which 
Judge  Stbphbn  says: ''  It  is  upon  the  principle  that  the  contract  is 
changed  or  varied  to  his  prejudice,  and  without  his  consent,  that 
the  surety  is  discharged.  It  is  because  the  creditor  has  disabled 
himself  from  fulfiUing  the  duties  and  obligations  which  he  owes  to 
the  surety,  that  he  is  released  from  his  responsibility.''  In  that  case 
there  was  an  express  reservation  of  rights  as  against  the  surety,  which 
under  the  circumstances  of  that  case  was  upheld.  But  in  this  case 
there  was  no  reservation  of  rights  as  against  the  surety,  nor  of  right 
to  proceed  at  the  sureties'  request,  to  throw  any  doubt  upon  the 
propriety  of  applying  the  general  rule  to  this  case.  The  doctrine 
that  any  dealing  with  the  principal  debtor  whereby  the  contract  is 
varied  or  changed,  operates  to  release  the  surety  is  also  fully  main- 
tained and  applied  in  Mayhew  v.  Bof/d^  5  Md.  102  ;  TaiM  v.  Dof^ 
aUban^  id.  889,  and  Ob&mdorff  v.  Union  Bank  of  BaUimore, 
81  id.  126. 

[Minor  matter  omitted.] 

It  follows  from  what  we  have  said,  that  the  decree  of  the  Cirouit 
Goarfe  must  be  affirmed. 

Deereo  affirmotL 


AnrAPOUB  avd  EuaaDoi  Railboad  Oompaitt  t.  Baldwot. 

(•OMd-tt.) 
JgltfUffmkM'^Mhoing  cattle  togtitim  rmUmmg. 

One  ulioie  cattle  stmj  npoii  a  nilwaj*  where  thej  are  ran  over  by  a  timli^ 
wbiefa  la  damaged  by  the  oollhrion,  ie  Uable  to  the  rmilwaj  oompany  theieioi 
if  be  WM  negligent  in  his  care  of  the  cattle,  but  not  otherwise. 
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ACTION  of  negligence.    The  opiiiion.stateB  the  case.    The  de- 
fendant had  judgment  below. 

Phil.  H.  Tuck  and  William  H.  Tuck,  for  appellant. 

Edward  C.  Oanii  and  Frank  ff.  IXockeii,  for  appellee. 

BoBiKSOK,  J.  The  second  and  third  counts  in  the  declaration, 
allege  that  the  plaintifPs  engine  and  cars,  while  TnAlriwg  one  of 
their  regular  trips  between  Annapolis  Junction  and  Annapolis, 
were  thrown  off  the  track  and  greatly  damaged  from  a  collision 
with  the  defendant's  ox,  which  was^  at  the  time,  on  the  track 
through  the  negligence  of  its  owner,  and  that  said  collision  oc- 
curred without  any  negligence  or  want  of  care  on  the  part  of  the 
company  or  its  agents. 

The  demurrer  admits  the  facts  thus  ayerred,  and  the  ques- 
tion is  whether,  upon  this  concession,  the  defendant  is  liable 
for  damages. 

This  is  the  first  case  in  this  court  in  which  a  railroad  com- 
pany has  sued  the  owner  for  damages  resulting  from  a  collision 
with  stock  trespassing  on  its  road;  but  upon  the  concession 
of  the  defendant  we  do  not  see  on  what  ground  he  is  to 
escape  liability. 

The  injury,  it  is  argued,  is  too  remote.     In  actions  of  this  kind^ 
the  damage,  it  is  true,  must  be  the  direct  consequence  of  the  de-: 
fondant's  negligence.     In  other  words,  as  it  is  put  in  the  books, 
the  negligence  must  be  the  proximate  cause  of  the  injury.     But 
here  the  plaintiff  was  entitled  to  the  unobstructed  use  of  its  road») 
and  the  defendant  admits  that  his  ox  was  upon  the  track  through 
his  negligence,  in  consequence  of  which  the  plaintiff's  cars  and  en- 
gine were  thrown  off  the  track  and  damaged.     The  injury,  then, 
was  the  direct  result  of  the  defendant's  negligence.     If  negligence 
is  once  admitted  or  established,  it  is  no  answer  that  the  defendant 
did  not  foresee  the  injury,  or  that  the  damage  was  greater  thain'^hb 
anticipated.     Suppose  the  defendant  could  not  have  foreseen  that 
the  ox  would  be  upon  the  track  at  the  time  the  plaintiff  was  mak- 
ing one  of  its  regular  trips,  and  did  not  anticipate  ^e  engine  and 
cars  would  be  thrown  from  the  track,  eyen  if  a  collision  did  occur. 
That  is  no  answer.    In  point  of  fact  the  ox  was  upon  the  tracks : 
and  there,  too,  through  the  defendant's  negligence,  and  the  engine 
and  cars  were  thi own  off  the  track  by  the  collision.     The  injury 


OCTOBEB  TEEM,  1882.  713 

AniMpolis  ADd  Elkiidge  B»lln»d  ComiMuii j  ▼.  Baldwin. 

was  the  direct  result  of  the  negligence,  and  if  so,  the  defendant 
was  clearly  liable. 

This  howerer  is  not  a  case  of  first  impression.  In  other  States 
where  the  qnestion  has  arisen,  the  courts  have  uniformly  held  the 
owner  liable  for  damages  resulting  from  a  collision  with  stock  tres- 
passing on  a  railroad  track  through  the  negligence  of  the  owner. 
Hoiisadonic  B,  Co.  y.  Knatolea,  30  Conn.  313  ;  Ban'l  and  Si.  Jo.  JS. 
Co.  v.  Kenney,  41  Mo.  272 ;  Sinram  y.  P.  F.  W.  and  C.  Railroad  Co., 
28  Ind.  244 ;  Railroad  Co.  v.  Skinnor,  19  Penn.  St  298-304,  and 
Drake  y.  P.  S  E.  R.  Co.,  61  id.  240. 

The  English  decisions  in  actions  of  negligence  fully  sustain,  we 
think,  this  yiew.  In  Child y.  Heam,  L.  B.,  9  Exch.  176,  the  plaint- 
ifl,  in  the  employment  of  a  railroad  company,  was  returning  from 
his  work  along  the  line  upon  a  trolley  propelled  by  hand,  and  ran 
oyer  the  defendant's  pigs,  which  had  escaped  from  the  defendant's 
land;  the  trolley  was  upset  and  the  plaintiff  injured.  In  an  action 
of  damages  by  the  plaintiff  against  the  owner  of  the  pigs,  it  was 
held  the  owner  was  not  liable,  because  the  proof  showed  that  the 
pigs  escaped  through  a  defect  in  the  fence,  which  belonged  to  the 
•company,  and  which  it  was  the  duty  of  the  company  to  keep  in  re- 
pair. The  liability  of  the  defendant  was  not  howeyer  questioned, 
if  the  pigs  had  in  fact  escaped  from  his  land  through  his  neg- 
ligence. 

So  in  Xm  y.  Rileg,  18  C.  B.  (N.  S.)  722,  where  the  plaintiff's  mare 
;8trayed  into  an  adjoining  close  through  defect  in  a  fence  which  it 
was  the  duty  of  the  defendant  to  keep  in  repair,  and  while  there 
kicked  and  injured  the  plamtifiTs  horse,  it  was  held  the  defendant 
yras  liable. 

And  in  Powell  y.  Salisbury,  2  Y.  &  J.  391,  where  the  plaintiff's 
horse  escaped  into  the  defendant's  close  through  a  defectiye  fence 
which  it  was  the  duty  of  the  defendant  to  keep  in  repair,  and  was 
killed  by  the  falling  of  a  haystack,  it  was  held,  eyen  in  such  a  case 
4u  that,  the  damage  was  not  too  remote. 

And  then  again,  in  the  still  later  case  of  Lawrence  y.  Jenkins, 
L.  B.,  8.  Q.  B.  274,  where  the  plaintiff's  cow  escaped  upon  the  de- 
fendant's land,  through  a  fence  which  the  defendant  was  bound  ta 
keep  in  repair,  and  while  there  ate  the  leayes  of  a  yew  tree,  in  con- 
sequence of  which  the  cow  died,  the  defendant  was  held  liable  for 
the  damage. 

In  all  theie  oaaes  the  court  held  the  injury  to  be  the  consequence 
VouXLV  — 90 
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of  the  defendant's  negligenoe,  and  such  being  the  case  he  was 
liable. 

The  fint  count  presents  quite  a  different  question.  It  merely 
alleges  that  the  oz'  was  trespassing  upon  the  road,  and  does  not 
allege  that  it  was  trespassing  through  the  negligence  of  the  defend- 
ant Every  one,  it  is  true,  is  obliged  to  keep  his  stock  within  his 
inclosures,  and  if  they  escape  upon  the  land  of  another,  whether 
through  the  negligence  of  the  owner  or  not,  and  tread  down  the 
grass  or  destroy  the  crops,  the  owner  is,  in  an  action  of  trespass, 
liable  for  the  damage.  The  common  law,  which  requires  every  one 
to  keep  his  stock  within  his  own  bounds  at  his  peril,  is  the  law  of 
this  State.  But  this  is  not  an  action  of  trespass  to  recover  for 
direct  and  immediate  injuries  resulting  from  an  estray.  It  is  an 
action  on  the  case  for  consequential  damages  resulting  from  the 
estray.  And  to  entitle  the  plaintiff,  in  such  an  action,  to  conse* 
quential  damages,  he  must  allege  and  prove  that  the  injury  was  the 
result  of  the  defendant's  negligence.  If  the  ox  escaped  from  his 
inclosures  without  the  knowledge  and  without  any  fault  of  the  de- 
fendant, we  are  of  opinion  he  would  not  be  liable  in  this  action  for 
consequential  damages. 

There  can  be  no  reason  for  extending  the  rigorous  rule  of  the 
common  law,  which  holds  the  owner  liable  in  an  action  of  trespass, 
whether  his  cattle  escape  through  negligence  or  not,  to  an  action 
on  the  case  by  a  railroad  company  seeking  to  recover  consequential 
damages.  It  is  the  privilege  of  such  companies  to  invade  every  one's 
property,  and  build  and  construct  its  road  wherever  they  may  see 
fit,  and  to  do  so  in  this  State  without  being  obliged  to  erect  and 
maintain  fences  along  the  line.  Even  with  the  best  care  cattle  will 
sometimes  escape  from  inclosures,  and  to  hold  the  owner  liable  for 
consequential  damages,  where  the  escape  is  without  his  fault  or 
negligence,  would  be  to  subject  every  one  along  the  line  of  a  rail- 
road to  the  peril  of  being  ruined,  and  ruined  too  without  any  fault 
on  his  part 

For  these  reasons  the  demurrer  to  the  first  count  ought  to  have 
been  sustained,  and  overruled  as  to  the  second  and  third  counts  in 
the  declaration. 

JudgmmU  reversed,  and  new  trial  awarded. 
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Nboust  y.  Fabpow. 

mUd.  IBB.) 

Ib  Muylftad,  in  a  dvil  ftetion»  the  question  whether  a  pahlicatioik  i«  liheUons 

or  not  is  for  the  oouri. 

LIBEL.     The  opinion  states  the  point.     The  plaintiff  had  jndg* 
ment  below. 

H.  H.  Keldy  and  H^mry  8iockbridg$y  for  appellants. 
John  F.  A.  Rwnly  and  H.  Kyd  Douglas^  for  appellee. 

BoBlirsoir,  J.  [Omitting  other  matters.  ]  The  defendants'  seo^ 
end  prayer  however  presents  a  question  of  interest,  and  which 
in  view  of  the  present  practice  in  England,  and  in  some  States  in 
this  country,  requires  more  than  a  passing  notice  ;  and  that  is,  in  a 
civil  action  whether  the  question  of  libel  or  no  libel  is  one  for  the  court 
to  determine,  or  whether  it  ought  to  be  submitted  to  the  finding  of 
the  jury.  Whatever  may  have  been  the  earlier  rule  on  this  subject, 
the  practice  seems  to  be  well  established  now  in  England,  for  the 
court  to  instruct  the  jury  as  to  what  in  law  amounts  to  a  libel, 
and  then  to  leave  it  for  them  to  find  whether  the  publication  be 
libellous  or  not.  Upon  an  examination  of  the  cases  however,  it 
will  be  found,  we  think,  that  this  practice  has  grown  out  of  the 
provisions  of  Mr.  Fox's  libel  Act  in  criminal  prosecutions  for  libel, 
and  it  is  somewhat  curious  to  note  some  of  the  results  to  which 
this  practice  has  led. 

In  Parmiter  v.  Ooupland^  6  Mees.&  Wels.  105,  decided  in  1840* 
OoLSBiDGE,  J.,  told  the  jury  that  there  was  a  difference  with  re- 
gard to  censures  on  public  and  on  private  persons ;  and  having  told 
tiie  jury  what,  in  point  of  law  constituted  a  libel,  he  left  it  to 
them  to  say,  whether  the  publications  in  question  were  calculated 
to  be  injurious  to  the  character  of  the  plaintiff.  The  jury  found  a 
verdict  for  the  defendants.  Motion  for  a  new  trial  was  then  made, 
on  the  ground  that  the  judge  ought  to  have  directed  the  jury  that 
the  publications  were  in  law  libellous.  When  this  motion  came  up 
for  hearing  in  the  Oourt  of  Exchequer,  Parks,  B.,  interrupting 
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the  counsel,  said:  ''  The  practice  used  to  be  as  yon  say  before  Mr. 
Fox's  Acf  ''  That  act,''  the  counsel  replied,  ''  is  expressly  con- 
fined to  criminal  cases.''  Pabkb,  B.  :  ''  It  is  true ;  but  it  has  been 
the  constant  practice,  in  recent  times,  for  the  judge  to  define  what 
is  a  libel,  and  then  leaye  it  to  the  jury  to  find,  first,  whether  the 
writing  complained  of  was  pubUshed  by  the  defendant ;  and  sec- 
ondly, whether  it  fell  within  the  definition  of  the  ofFense."  The^ 
^court  held  there  was  no  misdirection  on  the  part  of  the  judge  belowy 
but  granted  a  new  trial,  because  the  verdict  was  wrong.  In  other 
words,  having  decided  that  it  was  the  province  of  the  jury  to  find 
whether  the  publications  were  libellous,  and  the  jury  having  found 
they  were  not,  the  court  granted  a  new  trial,  because  the  jury  ought 
to  have  found  they  were  libellous. 

The  case  of  Parmiter  v.  Goupland  was  followed  in  the  same 
year  by  Baylis  v.  IxnorencBy  in  the  Queen's  Bench,  11  Ad.  &  filL 
920.  Lord  Chief  Justice  Abikgsb,  before  whom  the  case  was 
tried,  left  it  to  the  jury  to  find  whether  the  publication  was  libel ; 
and  on  motion  for  a  new  trial,  Lord  Dbnhak  said  he  had  always 
followed  the  practice  adopted  by  Lord  Abikgbb,  leaving  the  juiy 
to  find  under  all  the  circumstances,  whether  the  publication 
amounts  to  a  libeL  The  practice  is  analogous  to  the  enactments  of 
32  Geo.  Ill,  chap.  60,  ''  Fox's  Libel  Act."  This  act  is  not  in  force 
in  this  State,  and  here  the  court  has  always  decided  whether  the 
publication  is  in  law  a  libel,  leaving  to  the  jury  to  find  the  fact  of 
publication,  and  such  other  facts  as  may  be  pertinent  to  the  issue  \ 
and  we  see  no  good  reason  for  changing  the  practice.  In  actions 
of  slander,  the  question,  whether  the  words  spoken  are  in  them- 
selves actionable,  is  a  question  of  law  for  the  court,  and  for  the 
same  reason,  when  the  slanderous  words  are  published,  if  the  publi- 
cation be  free  from  ambiguity,  the  question  whether  they  are  libd« 
lous  is  a  question  of  law  for  the  court 
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MoOUSLBT  Y.  MoOUIKLBT, 
(60]ld.l8S.) 

Wbere  the  hnslNUid  dies  pending  the  wife's  setion  lor  di^orae,  hie  exeeator 
maj  not  be  enbetitnted  in  order  to  compel  him  to  pay  an  order,  made  during 
the  hoaband'e  life,  for  the  wife's  ooonsel  fees. 

DIVOBGE.    The  opinion  states  the  case.    The  order  of  sabsti- 
tntion  was  granted  below. 

Samuel  Snawd&n,  for  appeUant. 

John  H.  Handy,  for  appellee. 


BrroHiK  J.  The  appellee  having  filed  her  bill  for  a  diyoroe  a 
mensa  ei  tharo,  in  the  Circuit  Gonrt  of  Baltimore  city,  against  her 
husband,  James  McOurley,  followed  the  bill  with  a  petition  aUeg- 
ing  her  want  of  means  to  carry  on  her  suit,  and  praying  that  her 
said  husband  be  required  to  furnish  her  a  reasonable  sum  of  money 
to  be  paid  her  counsel  for  conducting  her  case. 

This  petition  was  resisted  by  her  husband ;  but  the  court  passed 
an  order  directing  him  to  pay  to  complainant's  counsel  of  record 
the  sum  of  tlOO  ''  as  a  retaining  fee  in  her  said  case.'' 

An  answer  to  the  bill  having  been  put  in  by  the  said  defendant, 
denying  the  complainant's  right  to  a  divorce,  exceptions  were  taken 
to  the  answer;  which  exceptions  were  overruled;  and  a  general 
replication  to  the  ionswer  having  been  filed,  a  commission,  by  agree- 
ment of  counsel,  was  issued  on  the  15th  of  March,  1880,  to  take 
testimony. 

Under  this  commission  a  large  amount  of  testimony  was  taken  ; 
but  before  a  decree  was  passed  the  defendant  died,  on  or  about  the 
8th  of  March,  1881,  having  appointed  the  appellant  executor  of  his 
last  will  and  testament,  who  duly  qualified  as  such.  Thereupon 
the  complainant  by  her  counsel  of  record  suggested  the  defendant's 
death  and  prayed  that  a  subpcma  might  issue  against  said  executor, 
that,  **  the  rights  which  survive  in  this  suit  may  be  determined." 

The  appeDant,  as  said  executor,  demurred  to  this  petition  to 
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make  him  a  party ;  but  his  demurrer  was  oyerruled,  and  prooeas  is- 
sued acoordingly. 

The  complainant  then  filed  her  second  petition  for  oounsul  fees, 
showing  the  character  of  the  seryices  rendered  by  her  counsel,  re- 
citing the  previous  action  of  the  court  directing  her  husband  to 
provide  a  retaining  fee  for  them,  and  praying  an  additional  aUow- 
ance  of  $900  to  pay  their  bill  for  that  amount,  as  a  reasonable 
charge,  looking  to  the  nature  of  their  services  and  the  estate  of  her 
husband,  alleged  to  be  worth  $100,000.  The  amount  of  this  fee 
was  certified  by  two  disinterested  members  of  the  bar,  of  weight 
and  experience,  to  be  fair  and  reasonable.  But  by  agreement  of 
the  respective  solicitors,  no  objection  is  made  to  the  amount  of  the 
fee  charged  ;  the  resistance  to  its  allowance  being  on  other  grounds. 

The  petition  having  been  set  for  hearing  by  order  of  the  court, 
and  notice  of  the  same  having  been  served  on  the  executor,  he  filed 
his  answer  objecting  thereto.  The  material  ground  of  defense,  in 
view  of  the  said  agreement  as  to  the  mere  amount  of  the  fee,  is,  as 
set  out  in  the  answer,  that  ^  the  matter  of  the  claim  being  wholly 
at  law,  and  there  being  no  fund  under  the  jurisdiction  of  this 
court  out  of  which  the  same  can  be  paid,  said  petition  should  be 
dismissed." 

After  hearing  upon  the  petition  and  answer,  and  considering  the 
papers  and  original  evidence  in  the  cause,  it  was  by  the  court  ad* 
judged,  ordered  and  decreed,  ^'  that  the  defendant  pay  to  the  com- 
plainant for  John  H.  Handy  and  Wm.  T.  Boberts,  her  solicitors, 
the  sum  of  $900,  as  and  for  the  counsel  fees  of  said  solicitors,  with 
all  the  costs  of  their  proceedings." 

From  this  order  and  the  order  overruling  his  demurrer  to  the 
petition  for  subpoena  against  him  as  the  executor  of  said  James 
McOurley,  deceased,  the  defendant  prayed  an  appeal  to  this  court 

The  simple  question  for  us  to  decide  is,  whether  the  husband  of 
the  appellee  having  died  before  decree  was  reached  upon  the  pro- 
ceedings for  divorce,  the  court  had  jurisdiction  to  make  the  executor 
a  party  to  the  suit  for  the  purpose  of  answering  the  appellee's  ap- 
plication for  an  allowance  to  pay  her  counsel  for  services  rendered 
in  the  cause  up  to  the  death  of  her  husband,  and  to  order  him  to 
pay  the  same. 

The  general  rule  in  regard  to  allowing  the  wife  temporary  alimony  * 
and  a  sum  of  money  to  carry  on  her  suit  in  divorce  proceedings,  is 
ihus  stated  in  the  note  to  section  99,  2  Kent  Com.,  where  a  number 
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of  authorities  are  cited  :  ''  Pending  a  suit  in  ohanoery  by  the  wife, 
or  in  the  Oonsistoiy  Oonrt  by  the  hoBband,  for  a  divoroe,  it  ifl  a 
general  rule  of  eoclesiaetial  law  that  the  court  mayy  under  proper 
oircumstances,  and  in  its  discretion,  allow  the  wife,  by  an  order  on 
the  husband,  a  sum  of  money  for  carrying  on  the  suit,  as  well  as 
for  immediate  alimony." 

Bishop  in  his  work  on  Marriage  and  Divorce,  volume  2,  section 
387,  thus  refers  to  the  nature  of  the  wife's  allowance  for  the  ex- 
penses of  the  suit :  ^  This  sustenance  is  in  fact  a  sort  of  alimony ; 
the  one  being  for  the  defraying  the  ordinary  expenses  of  the  wife 
in  the  matter  of  living ;  the  other  being  for  the  same  purpose  in 
respect  to  the  matter  of  the  suit.  The  husband,  who  has  the  con- 
trol of  the  money  out  of  which,  were  tiie  parties  dwelling  together, 
the  wife  would  be  entitled  to  draw  her  support,  while  the  wife  is 
without  means  which  she  herself  can  command,  should  not  only  be 
made  to  aliment  the  wife  as  to  her  food  and  the  like  while  the  suit 
is  going  on,  but  aliment  her  also  as  regards  the  suit ;  otherwise  she 
would  be  denied  justice." 

This  general  right  to  means  with  which  to  prosecute  her  suit  is 
however  subject  to  the  discretion  of  the  court,  as  to  whether  it 
shall  be  enforced  nnder  the  circumstances  of  the  particular  case, 
and  as  to  what  amount  shall  be  allowed  her.  As  the  author  just 
cited  remarks  in  section  406  of  the  same  volume  :  **  The  ad  inierim 
alimony  and  money  to  sustain  the  expenses  are  given  not  as  of  strict 
right  in  the  wife,  but  as  of  sound  discretion  in  the  court.  Yet  the 
discretion  is  a  judicial  not  an  arbitrary  one." 

But  the  chancery  practice  in  this  State,  resting  upon  adjudicated 
cases,  is  so  well  settled  that  recourse  to  other  authority  is  unneces- 
sary to  show  that  the  right  of  the  wife  to  require  her  husband,  when 
she  is  living  apart  from  him  and  without  means  pf  her  own,  to  de- 
fray the  expenses  of  prosecuting  her  suit  for  a  divorce,  is  almost  a 
matter  of  course,  independentiy  of  the  actual  merits  of  the  case ; 
the  court  exercising  its  sound  discretion  as  to  when  and  to  what 
extent,  as  it  may  be  advised  in  the  progress  of  the  case,  such  allow- 
ance shall  be  granted. 

The  case  of  Biek&Us  v.  RiekeUSy  4  Oill,  104,  and  the  cases  of 
Daiger  v.  Daiger,  ChUa  v.  ChUa,  and  Tayman  v.  Tagman,  in  2  Md. 
Ohan.  Dea,  are  leading  cases  to  this  e£Fect.  The  order  or  orders 
that  may  be  passed  upon  the  husband,  if  disregarded  by  him,  may 
not  only  be  enforced  by  the  court  granting  them,  by  tk  fieri  facias. 
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bat  ako  by  attachment  for  contempt ;  as  in  Ored0jf  t.  ChMiey^  31 
How.  Pr.  476,  and  in  46  Me.  381. 

Bat  the  paramount  question  to  be  decided  is,  this  being  a  suit 
for  divorce  by  the  wife,  and  the  husband  haying  died  before  a  final 
decree  was  passed,  could  the  court  after  the  death  of  the  husband, 
require  his  executor  to  become  a  party  to  the  suit,  to  answer  the 
demand  of  the  wife  for  an  additional  allowance  for  counsel  fees  for 
services  rendered  in  the  cause  during  the  life-time  of  the  husband, 
decree  in  favor  of  such  an  aUowanoe,  and  pass  an  order  upon 
him  to  pay  the  same. 

It  is  weU  settled  that  the  death  of  either  party  to  a  divoroe  suit 
before  decree,  it  being  a  personal  action,  abates  the  divoroe  proceed- 
ings ;  and  this  effect  must  extend  to  whatever  is  identified  with 
•those  proceedings.  The  allowance  of  money  to  pay  the  wife's  ooun* 
sel  fees  is  in  furtherance  of  the  procedure  to  obtain  or  prevent  the 
divorce.  When  therefore  the  jurisdiction  to  pass  a  decree  is  ended, 
no  jurisdiction  can  survive  as  to  matters  purely  ancillary  to  that 
object 

The  situation  of  the  wife  is  no  longer  the  same  after  that  it  was 
before  the  death  of  her  husband.  She  was  then  holding  the  pecu- 
liar relation  of  a  wife  seeking  or  resisting  a  separation,  subjected  to 
the  incidents  of  such  a  position,  and  requiring  means  to  defray  her 
expenses  pendente  lite.  Upon  his  death  before  decree  the  suit 
abates.  She  is  eo  instanh  simply  then  his  widow,  with  the  rights 
and  liabilities  as  to  his  property  which  spring  from  her  dower  and 
thirds  therein  ;  no  longer  impelled  to  subject  his  estate  to  her  ad- 
verse demands,  but  interested  now  in  its  preservation  as  liable  to 
contribute  to  whatever  claims  creditors  may  successfully  establish 
against  her  husband's  property.  Pending  the  suit  of  divorce  it  was 
her  interest  to  draw  upon  the  resources  of  her  husband  to  meet  the 
demands  of  her  counsel ;  upon  her  husband's  death  her  position  to- 
ward even  her  own  counsel  is  materially  varied.  Then  she  was 
proceeding  through  them  virtually  as  a  creditor  of  her  husband ; 
now  she  has  become  virtually  a  debtor  herself. 

Nor  do  we  preceive  how  the  executor,  from  the  nature  of  his 
special  character  and  functions,  can  be  substituted  for  the  husband 
in  a  proceeding  peculiar  to  him  as  aliusband,  and  where  the  order 
for  an  allowance  contemplates  his  personal  obligation  and  personal 
compulsion.  How  too  is  the  executor  to  be  informed  to  what  ex* 
tent  the  husband  has  or  has  not  furnished  his  wife  with  necessary 
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and  appropriate  means ;  or  whether  in  the  intimacy  of  the  marriage 
relation  he  has  deported  himself  properly  or  otherwise  ;  or  how  is 
he  to  be  prepared  with  the  proofs  that  might  demonstrate  the  in- 
stitution of  the  suit,  if  by  the  wife,  to  have  been  groundless,  or  if 
by  the  husband,  to  have  been  meritorious;  all  circumstances  whieh 
enter  into  the  determination  and  adjustment  of  alimentary  allow- 
ances. 

Another  difficulty  in  the  case  arises  from  the  nature  of  the  order. 
It  requires  the  peremptory  payment  of  a  specified  sum.  Having 
thus  the  nature  of  the  lien  or  preferred  claim,  it  might  work  great 
injustice  to  the  creditors  of  the  husband  whose  estate  might  not  be 
able  to  pay  all  claims  against  the  testator. 

It  seems  clear,  that  if  any  legal  and  provable  claim  has  accrued 
against  the  testator,  and  through  him  against  the  executor,  on  ac- 
count of  the  professional  services  rendered  the  wife,  it  should  be 
established,  as  in  the  case  of  other  creditors,  by  proper  proceed- 
ings in  the  Orphan's  Court  or  in  a. court  of  law. 

Whether  a  claim  for  services  rendered  by  counsel  for  the  wife  in 
a  divorce  suit  may  be  enforced  at  law  against  the  executor,  as  in 
the  nature  of  necessaries  for  which  the  husband  would  be  responsi- 
ble, is  a  question  not  now  strictly  before  us.  In  England,  under 
certain  circumstances,  the  hnsbuid  has  been  held  liable  for  his 
wife's  counsel  fees  for  their  services^  as  necessaries.  Wilson  v.  fbrd^ 
L.  R,  8  Exch.  68,  and  cases  there  cited.  But  there  are  also  de- 
cisions in  this  country  which  expressly  deny  the  right  to  sue  an 
executor  or  administrator  for  attorney's  services  rendered  a  wife  in 
a  case  like  the  present.  We  deem  it  unnecessary  however  to  ex- 
press an  opinion  on  this  point  in  the  present  controversy.  It  is 
sufficient  now  to  say,  that  we  think  the  court  erred  in  summoning 
the  executor  for  the  purpose  for  which  he  was  made  a  party,  and 
subjecting  him  to  the  order  to  pay  the  wife's  counsel  fees. 

Among  the  authorities  that  may  be  cited  as  sustaining  our  views 
as  to  this  order,  are  Shafer  v.  Shafer,  80  Mich.  164 ;  Dow  v.  Eyster^ 
79  HI.  254,  and  Pearson  v.  Damngion,  82  Ala.  254.  In  this  last 
case  a  number  of  authorities  are  collected  in  support  of  the  court's 
opinion  therein,  to  which  reference  may  also  be  made. 

Being  of  opinion,  as  already  indicated,  that  the  Circuit  Court 
was  withdut  jurisdiction  to  pass  the  order  of  the  15th  of  Novem- 
ber, 1881,  against  the  appellant,  his  appeal  must  be  sustained. 

Orders  reversed. 
Vol.  XL  V— 91 
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Ritchie,  J.  On  the  issues  submitted  to  the  juiy  in  this  case 
they  found  for  the  defendant  in  those  relating  to  the  execution  of 
the  several  alleged  ^lls  and  codicils  of  John  T.  Johns,  and  in 
those  presenting  the  question  of  undue  influence ;  and  found  for 
the  plaintifib  as  to  those  presenting  the  question  whether,  at  the 
time  of  their  execution,  the  said  Johns  was  of  sound  and  disposing 
mind,  and  capable  of  executing  a  valid  deed  or  contract 

After  the  verdict  was  rendered,  the  defendant,  discovering  that 
two  of  the  jurors  were  under  twenty-five  years  of  age,  on  the  ground' 
of  this  want  of  proper  age  and  his  previous  ignorance  of  it,  filed  a 
motion  for  a  new  trial,  and  also  a  petition  that  the  court  refuse  to 
certify  the  verdict  of  the  jury  to  the  Orphan's  Court,  because  void 
and  illegal. 

The  court  refused  to  grant  a  new  trial  and  also  to  grant 
the  petition,  which  it  treated  as  in  the  nature  of  a  motion 
for  a  new  trial  upon  the  ground  that  the  objection  was  not 
taken  in  time. 

In  the  course  of  its  opinion  upon  the  point  presented,  the  court 
forcibly  remarks  :  *''  It  was  competent  for  the  defendant  to  have 
made  the  proper  inquiries,  and  after  having  satisfied  himself  on 
the  subject,  to  have  made  the  objection  before  the  juror  was  sworn 
but  this  he  neglected  to  do.  He  waited  until  he  had  lost  his  case. 
If  a  party  to  a  suit  may  omit  to  make  such  inquiries  until  after  a 
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▼erdict  has  been  rendered  against  him^  and  may  then  set  it  aside 
on  discovery  and  proof  of  the  existence  of  a  good  cause  of  challenge 
against  any  one  of  the  jury,  it  would  introduce  an  additional  ele- 
ment of  uncertainty  in  the  administration  of  justice,  and  lead  in 
many  cases  to  great  and  unnecessary  delay  and  expense/' 

The  defendant  could  not  but  regard  the  court's  dealing  with  the 
petition  as  a  motion  for  a  new  trial,  as  giving  it  a  liberal  effect ; 
for  if  taken  to  operate  as  a  motion  in  arrest  of  judgment,  as  such  a 
motion  must  be  based  on  matter  appearing  in  the  record,  the  al- 
leged disqualification  not  appearing  therein,  it  could  not  have  been 
entertained. 

These  applications  to  the  court  being  an  appeal,  in  effect,  to  the 
discretion  of  the  court  to  grant  a  new  trial,  the  exercise  of  the 
court's  discretion  is  not  a  subject  of  review  in  this  tribunal. 

If  however  the  petition  not  to  certify  the  verdict  to  the  Or- 
phan's Court  was  a  proper  proceeding,  or  could  be  considered  a 
motion  in  arrest  of  judgment,  neither  of  which  we  concede,  we  are 
clearly  of  opinion  that  the  weight  of  authority,  especially  in  the 
modem  decisions,  is  that  disqualifications  in  a  juror,  of  the  nature 
of  that  in  the  present  instance,  must  be  taken  advantage  of  before 
the  rendition  of  the  Tcrdict.  The  usual  method  is  by  challenge 
before  the  juror  is  sworn  or  the  trial  begins.  When  this  course  is 
pursued,  if  the  court  improperly  refuses  to  sustain  the  objection, 
the  party  prejudiced  may  8ave  his  rights  by  proper  steps  on  appeal. 

It  is  true  that  circumstances  may  exist  which  might  justify  the 
court  in  setting  aside  a  verdict  for  a  disqualification  the  subject  of 
challenge,  but  at  that  stage  of  the  case,  as  a  general  rule,  the  mat- 
ter is  whoUy  within  its  sound  discretion. 

Under  our  present  jury  system,  while  the  law  aims  to  exclude 
persons  under  twenty-five  years  of  age  from  serving  on  juries,  from 
the  nature  of  the  methods  prescribed  by  the  statute  for  drawing  a 
jury,  no  certain  means  are  provided  for  the  absolute  exclusion  of 
such  persons.  The  presumption  arises,  therefore,  not  that  the  offi- 
cers charged  with  the  duty  of  preparing  the  lists  have  wholly  suc- 
ceeded in  securing  those  free  from  all  statutory  disability,  bat  that 
they  have  succeeded  so  far  as  diligence  and  good  faith  within  the 
scope  of  their  opportunities  have  enabled  them  to  do  so.  That  the 
officers  charged  with  the  selection  of  the  jury  will  endeavor  to  dis- 
charge that  duty  according  to  law,  is  an  obligation  not  peculiar  to. 
those  who  provide  the  jury  under  our  present  system  ;  but  has  been 
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incident  to  the  summoning  of  jnrors  from  time  immemorial.  But 
the  presumption  that  only  jurors  haye  been  prorided  who  have  the 
proper  legal  qualifications  has  not  been  of  that  character  as  to  ren- 
der needless  the  right  of  challenge.  The  right  of  challenge  itself 
is  a  safeguard  provided  by  law  in  contemplation  of  the  contingency 
that  the  officers  whose  duty  it  is  to  select  only  qualified  persons 
haye  failed  in  the  performance  of  that  duty.  It  is  a  means  speci- 
ally provided  by  which  a  party  to  a  suit  may  readily  and  effectually 
protect  himself  against  any  oversight  or  neglect  committed  in  the 
original  selection.  That  men  may  be  and  are  sununoned,  who  are 
not  contemplated  by  the  law  as  the  subjects  of  jury  duty,  is  com- 
mon experience.  And  as  the  consequences  of  such  an  error  can  be 
readily  obviated  by  inquiry  and  challenge  when  they  come  to  be . 
sworn,  it  is  laehsi  not  to  avail  of  so  simple  and  efficacious  a  means 
of  protection,  where  prejudice  is  apprehended  or  may  be  rendered 
impossible,  as  examination  and  challenge  before  the  jury  is  empan- 
elled. Not  to  exercise  this  right,  when  so  simple  a  matter  as  the 
age  of  the  juror  is  to  be  ascertained,  or  where  he  resides,  but  to . 
proceed  to  trial  uninformed,  and  then  endeavor  after  verdict  to 
avail  of  a  defect  in  these  respects,  would  be  not  only  to  entail  a  loss 
of  time,  labor  and  money  that  a  little  diligence  at  the  outset  would 
have  prevented,  but  to  offer  an  inducement  to  suitors  to  await  the 
yerdict  before  questioning  the  qualification  of  the  juror,  that  if 
favorable,  the  objection  may  be  suppressed,  and  if  adverse,  that  it 
may  then  be  called  into  requisition.  No  such  lottery  is  to  be  en- 
couraged. 

Among  the  numerous  cases  which  decide  that  what  is  cause  for 
challenge  cannot  be  relied  .on  to  set  aside  the  verdict,  if  the  right 
of  challenge  has  not  been  exercised,  are  Mima  Queen  v.  Hephumy 
7  Cr.  290 ;  HoUingsworth  v.  Duane,  4  Dall.  353  ;  Amherst  v.  Had- 
hff,  1  Pick.  38 ;  People  v.  Jewett,  6  Wend.  386 ;  United  States  v. 
Baker,  3  Benedict,  68 ;  Chrmhy  v.  Laramore,  40  Ga.  253 ;  Was- 
sum  V.  Feeney,  121  Mass.  93 ;  s.  c,  23  Am.  Sep.  258 ;  Bex  v.  [ 
Sutton^  8  Bam.  &  Oress.  417. 

The  fact  that  the  party  was  not  aware  of  the  disqualification 
when  the  jury  was  empanelled  is  not  material ;  because  he  might 
have  known  it.  In  the  cases  in  4  Dall.,  3  Benedict,  121  Mass.  and 
40  Qa.  just  cited,  the  disqualification  was  not  known  when  the 
juror  was  sworn.  The  case  in  121  Mass.  was  very  similar  in  its 
facts  to  those  relied  on  bv  the  appellant.    The  objection  was  to  the 
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infancy  of  the  juror,  which  was  unknown  to  the  defendant  until 
the  time  of  making  his  motion  to  set  aside  the  yerdict.  Orat,  G. 
J.,  in  delivering  the  opinion  of  the  court,  fuUy  reviews  the  deci- 
sions bearing  on  the  subject  Lord  Tbittbbdbn,  in  iZto  v.  Sutton, 
goes  so  far  as  to  say :  '*  I  am  not  aware  that  a  new  trial  has  ever 
been  granted  on  the  ground  that  a  juror  was  liable  to  be  challenged, 
if  the  party  had  an  opportunity  of  making  his  challenge." 

In  the  case  of  Ghreen  v.  State,  59  Md.  123  ;  s.  c,  43  Am.  Rep. 
542,  which  was  brought  up  on  writ  of  error,  a  motion  in  arrest  was 
made  because  two  of  the  jurors  were  over  seventy  years  of  age. 
The  court  there  say  :  ''According  to  all  the  authorities,  an  objec- 
tion of  this  character  should  ha?e  been  made  at  an  earlier  stage  of 
the  cause  to  be  of  any  avail ; "  citing  1  Bish.  Grim.  Ptoc  (8d 
ed.)  886,  and  a  number  of  adjudications  to  that  effect 
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Win.  Shepard  Bryan,  for  appellant 

Frederick  W.  Brune  and  Stewart  Brown,  for  apppellee. 

HiLLBB,  J.  William  H.  OoUins  died  on  the  Ist  of  June,  1881, 
leaving  a  will  by  which  he  appointed  his  widow,  Francis  0.  GoUins^ 
his  sole  executrix.  His  personal  estate,  according  to  the  inventory, 
amounted  to  a  little  over  $181,000,  and  consisted  mainly  of  Balti- 
more city  stock.  Besides  this  he  held  two  bonds  or  single  bills 
executed  to  him  by  B.  Johnson  Barbour,  of  Virginia,  the  brother 
of  his  wife,  one  for  $20,000  and  the  other  for  $6,000.  These  were 
the  only  debts  due  to  him,  and  the  debts  he  owed  were  few  and  of 
small  amount     By  his  will  he  gave  and  bequeathed  to  his  wife  the 
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two  **  bonds  or  single  bills  "  of  Barbour,  sundry  legacies  of  stock, 

furniture  and  money,  and  also  his  dwelling-house  and  lot  on  North 

Calvert  street.     Then,  after  giving  a  number  of  pecuniary  legacies 

to  other  persons,  he  devised  and  bequeathed  all  the  rest  and  residue 

of  his  estate  to  four  named  parties,  his  cousins,   of  whom  the 

appellant  is  one.    He  left  no  children  or  descendants  of  children 

surviving  him.     The  executrix  accepted  the  trust,  gave  bond,  and 
on  the  f5th  of  February,  1882,  she  propounded  to  the  Orphans' 

Court  her  first  administration  account.    To  the  passage  of  that 

account  the  appellant  interposed  a  number  of  exceptions,  and  from 

the  order  of  the  court  overruling  some  of  these  exceptions  and 

sustaining  others  this  appeal  is  taken.     It  becomes  then  our  duty 

(o  consider  such  parts  of  the  order  as  are  adverse  to  the  appellant, 

or  of  which  he  complains. 

[Omitting  other  considerations.] 

7th.  Exception  is  also  taken  to  the  account  because  the  execu- 
trix thereby  claims  commissions  upon  $26,000,  the  amount  of  the 
bonds  of  Barbour,  which  were  specifically  bequeathed  to  her  by  the 
will,  and  that  raises  the  most  important  question  in  the  case.  This 
debt  formed  no  part  of  the  inventory,  was  never  appraised,  and  in- 
deed was  not  the  subject  of  appraisement.  It  was  returned  as  a 
'^sperate'^  debt,  and  at  the  hearing  of  these  exceptions  it  was 
shown  that  the  debtor  had,  in  1878,  executed  a  deed  of  trust  con- 
veying to  a  trustee  certain  real  and  personal  property  in  Orange 
county,  Virginia,  to  secure  its  payment.  Proof  was  also  offered 
tending  to  show  that  this  property  was  sufficient  to  pay  the  debt. 
It  was  not  necessary  to  coUecfc  it  in  order  to  pay  creditors,  and  no 
part  of  the  money  was  ever  paid  to  her  by  the  debtor,  or  ever  came 
into  her  hands  as  executrix,  nor  was  a  cent  of  it  ever  for  a  moment 
under  the  protection  of  her  bond.  She  never  incurred  any  liability 
whatever  on  account  of  it,  and  in  fact  she  could  not  have  sued  the 
debtor  in  Virginia  to  recover  it  by  virtue  of  letters  testamentary 
granted  in  this  State.  In  the  account  she  charges  herself  on  one 
side  with  the  amount  of  this  debt,  and  on  the  other  takes  credit 
for  it  as  specific  legatee  thereof.  For  the  simple  acts  of  returning 
it  as  a  '^  sperate "  debt,  and  placing  the  sum  of  $26,000  on  both 
sides  of  her  administration  account,  she  claimed  and  was  allowed 
commissions  to  the  amount  of  nearly  $2,000,  which  to  that  extent 
diminishes  the  residue  of  the  estate.  This  is  so  unreasonable,  and 
so  unjust  to  the  residuary  legatees,  that  it  ought  not  to  be  allowed 
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unless  the  law  by  special .  mandate  or  just  construction  requires  or 
^rmits  it  to  be  done.  But  the  testamentary  law  of  the  State  will 
hfi  searched  in  vain  for  any  provision  which  commands  or  justifies 
such  an  allowance.  To  make  this  plain^  a  brief  review  of  the  sev- 
eral provisions  of  the  testamentary  law  bearing  upon  the  subject  is 
necessary. 

The  only  mention  made  of  commissions  is  in  section  5  (Code, 
art.  93),  and  it  is  there  declared  they  shall  be  allowed  "  on  the 
amount  of  the  inventory  or  inventories  excluding  what  is  lost  or 
perished."     Of  what  the  inventory  shall  consist  and  how  it  shall  be 
made  and  returned  are  the  subjects  of  minute  and  special  directions. 
It  is  made  the  first  duty  of  an  administrator  or  executor,  after  ob- 
taining his  letters,  to  see  that  an  inventory  is  taken  ''  in  order  that 
all  persons  interested  in  the  personal  estate  may  have  an  opportu- 
nity of  knowing  as  nearly  as  may  be  the  amount  of  the  same."    Sec. 
204.  For  the  purpose  of  making  such  inventory  two  discreet  and  dis- 
interested appraisers  must  be  appointed  by  the  court  *'  to  appraise 
the  goods,  chattels,  and  personal  estate  of  the  deceased  known  to 
then^  or  to  be  shown  by  the  executor  or  administrator."    §  205. 
These  appraisers  must  act  under  oath,  and   in  discharge  of  their 
duty  must  '*  set  down  each  article  with  the  yalue  thereof  in  dollars 
and  cents.     §§  208,  209.     This  constitutes  the  inyentory  which  th^ 
administrator  is  required  to  return  within  three  months  from  the 
date  of  his  letters.     §  210.     In  such  an  inventory  debts  due  the 
deceased  are  not  included,  and  in  §  220,  which  defines  what  ''shall 
be  deemed  and  taken  for  assets  in  the  hands  of  an  admininistrator," 
they  are  not  mentioned.      On  the  contrary,  his  duty  and  liability 
with  respect  to  debts  are  prescribed  in  subsequent  sections.     By 
§  221,  he  is  required  to  return  '*  a  list  of  the  debts  due  to  the  de- 
ceased which  have  come  to  his  knowledge,  specifying  the  nature  of 
each  debt,  and  setting  down  such  as  he  shall  deem  sperate,  dis- 
tinct and  separate  from  those  which  he  shall  deem  desperate  or 
doubtful. "     By  §  222,  it  is  declared  that  he  shall  not  be  answer- 
able at  all  events  for  a  debt  which  he  shall  return  sperate,  and  that 
such  return  is  required  ''  merely  to  enable  the  court  and  all  parties 
concerned  to  form  a  just  estimate  of  the  circumstances  of  the 
deceased."     By  §  223,  it  is  made  his  duty  to  bring  suit  for  every 
debt  which  the  court  shall  not  mark  in  the  list  as  desperate,  or  im- 
proper to  be  put  in  suit,  unless  the  debt  be  paid  within  six  months 
after  such  marking,  ''  or  unless  the  debtor  be  out  of  the  State, "  or 
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anless  he  shall  show  a  reasonable  excuse  within  one  month  after 
the  lapse  of  the  six  months,  and  for  a  failure  to  bring  such  suit  his 
bond  is  made  liable  for  the  amount  of  the  debt,  but  for  ''  such 
damages  as  shall  be  found  by  the  jury  "  in  a  suit  thereon.  By  § 
224,  it  is  provided  that  if  a  debt  be  due  the  deceased  by  the  execu- 
tor, it  shall  be  his  duty  ''to  give  in  such  claim  in  the  list  of  debts,'' 
and  if  he  fails  to  do  so  a  mode  is  provided  for  ascertaining  the 
amount  due,  **  and  if  the  executor  shall  give  m  such  claim,  or  any 
part  thereof  be  established  as  aforesaid,  he  shall  account  for  the 
sum  due  in  the  same  manner  as  if  it  were  so  much  money  in  his 
hands,  and  on  failure  his  bond  may  be  put  in  suit."  This  makes 
a  clear  distinction  as  to  his  responsibility  between  a  debt  due  by 
himself,  and  a  debt  due  by  a  third  party.  But  to  make  it  more 
plain  that  debts  form  no  part  of  the  inventory,  and  that  an  adminis- 
trator cannot  charge  himself  with  the  face  amount  of  such  debts  in 
order  to  sweU  his  commissions,  it  is  provided  in  §  4,  that  in  his 
first  account,  which  must  be  rendered  within  twelve  months  bom 
the  date  of  his  letters  (g  1),  he  shall  charge  himself  with  the  assets 
which  have  come  to  his  hands  according  to  the  inventory  or  inven- 
tories returned  to  the  court,  and  that ''  all  moneys  received  for 
debts  due  the  decedent  shall  be  included  in  said  account."  Such 
are  the  provisions  and  requirements  of  the  law.  Now  how  have 
they  been  construed  by  the  courts  ? 

The  case  of  McKim  v.  Duncan  ^  4  Oill,  72,  has  been  strongly 
relied  on  as  sustaining  this  allowance  of  commissions.  In  thatcaae 
the  testator  by  his  will  bequeathed  to  his  son  David  (who  was  one 
of  his  executors),  and  to  his  sons  John  and  Richard,  to  be  equally 
divided  between  them,  the  whole  of  his  capital  used  in  the  copper 
business  that  may  be  standing  to  his  credit,  ''after  payment  of  all 
debts  and  claims  upon  or  growing  out  of  that  business,"  and  by  his 
codicil  he  revoked  the  devises  and  bequests  in  favor  of  David,  and 
gave  the  same  to  him  in  trust  for  his  wife.  From  an  examination 
of  the  record  in  that  case  it  appears  the  testator  was  a  partner  with 
his  sons  in  the  business  referred  to,  and  in  the  list  of  debts  re- 
turned by  the  executors,  this  capital  is  stated  as  a  debt  thus : 
"  David  T.  McEim  and  John  S.  McKim,  surviving  partners  of 
John  McKim  &  Sons,  for  amount  of  capital  of  late  John  McKim, 
Jr.,"  (the  testator)  "in  Oopper  Go.,  subject  to  bad  debts  and 
collections,  $99,025.85."  In  their  first  account  the  executors  charge 
themselves  with  this  sum,  "  being  the  amount  of  the  decedent's 
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interest  in  the  firm  of  John  SCoKim,  Jr.  ft  Sona  as  returned  in  the 
list  of  debts  due  to  the  deceased/'  but  in  their  second  aooount  they 
take  credit  therefor  upon  the  ground  that  the  firm  *'  was  not  yet 
settled  up  and  the  actual  amount  due  to  the  deceased  for  his 
interest  in  said  Arm  is  not  yet  received."  In  their  third  ac- 
count, rendered  some  time  thereafter,  the  same  amount  is  re- 
stored, and  the  executors  again  charge  themselyes  with  it.  There 
is  enough  in  the  record  to  show,  or  to  warrant  the  inference,  that 
between  the  date  of  the  first  and  third  accounts  David  T.  McKim, 
who  was  one  of  the  surviving  partners,  as  well  as  one  of  the  execu- 
tors, settled  up  the  business  of  the  firm,  ascertained  the  amount 
due  his  testator,  and  actually  received  it,  or  had  it  under  his  con- 
trol ;  and  it  is  beyond  dispute  that  he  paid  it  over  to  the  legatees 
respectively  and  took  their  several  releases  therefor.  In  allowing 
the  executors  commissions  on  this  sum  the  Oourt  of  Appeals  evi- 
dently considered  it  as  a  debt  actually  collected  and  received  by  one 
of  them,  and  paid  over  by  both  to  the  legatees  named  in  the  will 
and  codicil.  This  is  manifest  from  what  is  said  upon  the  subject 
in  the  court's  opinion.  ''The  money,"sayB  the  court,  ''was  un- 
questionably a  part  of  his  personal  estate,  and  when  paid  to  them 
(the  executors)  constituted  a  part  of  the  assets  in  their  hands  to  be 
by  them  accounted  for  in  their  settlements  with  the  Orphan's 
Oourt ;  the  testator  could  not  by  his  will  prevent  the  executors 
from  coUecting  and  accounting  for  this  portion  of  his  estate,  or 
authorize  any  other  person  to  receive  it  from  the  debtors."  The 
most  that  can  be  made  of  this  decision  is  that  it  authorizes  the 
idlowance  of  commissions  on  money  actually  collected  and  received 
by  an  executor  on  account  of  debts  due  the  testator  and  which  he 
disburses  in  payment  of  the  claims  either  of  creditors  or  legatees. 
Viewed  in  this  light  the  decision  does  no  violence  to  the  provisions 
of  the  testamentary  law  referred  to,  but  places  a  reasonable  con- 
struction upon  them  ;  for  if  an  executor  receives  or  collects  money 
on  such  debts  his  bond  immediately  becomes  responsible  for  its 
safe  custody  and  due  application  as  directed  by  the  law  or  the  will, 
And  it  is  reasonable  he  should  be  allowed  for  such  services  and 
liability.  But  in  the  present  case  the  facts  are  very  different. 
There  is  here  no  pretense  or  ground  for  assuming  that  the  execu- 
trix had  ever  received  or  coUected  any  money  whatever  on  account 
of  this  Barbour  debt. 

The  case  of  McPherson  v.  Israsl,  5  0.  &  J.  60,  is  also  relied  on 
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bjr  coapsel  for  the  iBzecutrix.  In  tliat  case  the  qaestiOQ  imniA- 
diat^l;  before  jbbe  ooart  was,  what  oommiflsion  should  be  allowed  an 
admijiistra^r  who  had  dle4  before  completing  his  administratioiiybiU 
ia  the  court's  opinion  the  remark  is  made  that  '^  the  inventory  of 
the  deceased's  estate,  and  in  an  enlarged  construction  of  this,  all  the 
assets  accounted  for  by  the  administrator,  is  the  true  standard  by 
which  to  ascertain  the  commissions."  But  by  this  the  court  surely 
did  not  mean  to  say  that  an. administrator  can  charge  himself  in  his 
accounts  with  debts  returned  in  the  list  of  debts,  and  receive  com* 
missions  on  the  amount  appearing  due  on  their  face.  It  is  hardly 
possible  to  conceive  that  the  court  intended  so  to  construe  the  law, 
or  to  lay  down  the  doctrine  that  the  debts  thus  treated  were  *'  as- 
sets accounted  for  by  the  administrator,"  so  as  to  become  the  basia 
for  an  allowance  of  commissions,  whether  they  were  ever  actually 
collected  or  not.  If  that  were  so  the  doctrine  would  apply  to, 
doubtful  and  desperate  as  well  as  to  sperate  debts,  and  by  thia 
process  of  administration  many  solvent  estates  would  be  made 
bankrupt  ^  the  great  prejudice  of  creditor^  as  well  as  of  legatees 
or  distiibuteesu  It  is  evident  no  such  construction  can  be  plaoed, 
upon  this-  ezpressiQn  of  the  court,  in  that  case. 

In  the  inore  recent  case  of  Siraitan^s  EskUe,  46  Md.  551,  the  ap- 
praisers returned  thirteen  railroad  bonds  for  $1,000 each  ''at  their 
face  value,  we  having  no  mean3  of  ascertaining  their  market  value." 
They  were  embraced  in  the  inventory,  and  the  administrators,  in 
their  first  account,  charged  themselves  with  the  bonds,  and  claimed 
and  were  allowed  commissions  thereon  at  their  face  ojr  par  value. 
A  second  account  was  also  passed  in  which  this  allowance  was  rec- 
ognized ;  but  afterwards,  upon  objection  made  by  a  party  interested 
in  the  distribution  of  the  estate,  this  court  held  that  it  was  manifest 
error  to  allow  commissions  on  those  bonds  at  their  par  value ;  that 
they  had  not  in  fact  been  appraised  and  could  not,  as  they  stood  in 
the  inventory,  be  considered  as  forming  such  part  of  it  as  required 
the  court  to  allow  a  commission  upon  them  under  the  5th  section 
of  article  93  of  the  Code;  and  that  the  Orphans'  Court  was  right  in 
directing  another  warrant  to  issue  for  their  appraisement,  and  re- 
serving the  right  of  adjusting,  upon  the  passage  of  their  final 
account,  the  amount  of  comDoiission  to  be  allowed  the  administrators 
upon  them.  In  this  case  the  inventory  itself  was  looked  into  for 
the  purpose  of  detecting  and  eliminating  from  the  administration 
account  an  unauthorized  allowance  of .  commissions.    And  it  is  a 
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yery  strong  authority  to  show  how  far  the  oourt  is  inclined  to  go  in 
keeping  commissions  strictly  within  a  proper  construction  of  the  law. 
It  shows  that  an  administrator  cannot,  simply  by  charges  against 
himself  in  his  accounts,  obtain  commissions  which  the  statute  does 
not  allow. 

It  seems,  then,  that  the  allowance  to  the  executrix  of  commis- 
sions  on  the  face  amount  of  these  Barbour  bonds  is  not  authorized 
by  any  provision  of  the  testamentary  law,  as  construed  by  the  de- 
cisions of  this  court.  If  the  exigencies  of  the  estate  had.  required 
their  collection  in  order  to  pay  creditors,  or  general  pecuniary  lega- 
cies, it  would  have  been  her  duty  to  have  brought  suit  upon  them,. 
if  the  debtor  had  resided  in  this  State,  and  her  bond  would  have 
been  responsible  for  the  faithful  performance  of  that  duty,  as  well 
as  for  the  safe-keeping  and  proper  disbursement  of  the  money  col- 
lected. In  that  case  she  would  hare  been  entitled  tp  commissions, 
but  only  upon  the  amount  actually  collected  and  received  by  her, 
though  that  amount  might  have  been  but  a  small  part  of  the  sum 
due  by  the  debtor.  Where  there  is  a  specific  legacy  of  a  personal 
chattel  the  case  is  different.  The  chattel  has  a  market  value,  is 
the  subject  of  appraisement,  is  required  to  be  appraised,  and  prop- 
erly forms  part  of  the  inventory  of  the  estate,  upon  the  amount  of 
which  the  law  expressly  declares  commissions  shall  be  allowed. 
Moreover,  the  executor's  bond  is  responsible  for  the  safe  custody  of 
the  chattel  until  he  gives  his  assent  to  the  legacy  and  passes  it  over 
to  the  legatee.  Bonds  and  obligations  of  the  United  States,  aQ4 
of  the  several  States,  as  well  as  of  corporations,  municipal  or  prir 
vate,  which  Are  payable  to  bearer,  and  pass  by  delivery,  and  have  a 
market  value,  are  also  properly  appraised  and  go  into  the  inven- 
tory. The  same  thing  may  be  said  of  shares  of  stock  in  banks  and 
other  corporations,  but  a  bond  or  note  for  the  payment  of  money, 
given  by  an  individual  to  the  testator,  is  simply  a  debt,  in  respect 
to  which  the  duties  of  the  executor,  as  already  shown,  are  speciaUy 
defined  by  distinct  provision  of  the  testamentary  law.  Such  debt 
has  no  market  value,  is  not  the  subject  of  appraisement,  and  con- 
stitutes no  part  of  the  inventory.  But  upon  money  received  by  the 
executor,  or  collected  by  him  from  such  debts  he  is  entitled  to 
commissions,  as  was  decided  in  the  case  of  McKim  v.  Duncan: 
Money  thus  received  or  collected  is  placed  on  the  same  footing, 
with  respect  to  commissions,  as  money*  in  bank  or  in  the  possession 
of  the  deceased  at  the  time  of  his  death,  or  as  money  received  by 
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aa  administrator  for  land  sold  by  the  deoedent  and.conyeyed  by  the 
administrator  after  his  death,  which  he  is  lequired  to  retam  as  a 
separate  debt  due  the  estate  of  the  decedent.  Oode,  art  dS,  §  236. 
As  was  said  in  the  case  of  McPherwn  t.  Itrmdy  an  enlarged  con- 
stmction  of  the  term  ''  inventory "  properly  includes  snch  money 
as  ^'  assets  accounted  for  by  the  adininistrator."  But  where  there 
is  a  specific  bequest  of  such  individual  bond  or  note,  the  sole  duty 
of  an  executor  in  regard  to  it,  where  the  money  due  upon  it  is  not 
needed  for  other  exigencies  of  the  estate,  is  to  give  his  assent  to 
the  legacy  and  deliver  the  instrument  to  the  legatee.  By  such  as- 
sent and  delivery  the  legatee  is  vested  with  the  right  to  sue  upon 
the  obligation  in  his  own  name.  A  bequest  by  the  obligee,  of  a 
single  bill,  is  an  inchoate  transfer  of  the  bill  in  writing  by  the  po^ 
son  authorized  to  make  it,  and  when  that  transfer  is  perfected  by 
the  assent  of  the  executor,  there  is  a  complete  assignment  of  the 
same  under  section  1,  article  9,  of  the  Code.  KofU  v.  SomervQU,  7 
6.  &  J.  265.  Here  there  was  not  only  a  specific  bequest  of  such 
bonds,  but  it  was  made  to  the  executrix  herself.  There  is  nothing 
in  the  law,  nor  in  any  decision  construing  it,  which  justifies  the 
allowance  to  her  of  commissions  on  the  amount  represented  by 
these  bonds,  and  it  follows  there  was  error  in  that  part  of  the 
court's  order  which  overrules  the  first  exception  to  the  account.  In 
other  respects  the  order  will  be  affirmed.  The  account  must  be 
corrected  by  striking  out  the  commissions  on  the  $26,000.  Baoh 
party  will  be  required  to  pay  his  own  costs  both  in  this  court  and 
in  the  Orphan's  Court,  and  the  remanding  order  will  so  provide. 
(Mkr  ofiffMd  in  part,  andrmwrsed  in  pari,  amd  caum 
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One  who  has  psid  the  funeral  expenses  of  an  intestate  is  entitled  to  Isttsts  «l 
sdministiation  in  the  sboenee  of  relatlyes  or  other  eredttois. 

APPLICATION  for  letters  of   administration.     The   opinion 
states  the  case.     The  application  was  refused  below. 
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W.  Bums  Trundle,  for  appellant 

William  Ghrason  and  Richard  CHramm,  for  appellee. 

Ibtikg,  J.  It  appears  from  thia  record  that  on  the  16th  day  of  Feb- 
mary,  1883,  a  certain  Margaret  Heinlein  died  intestate  in  Baltimore 
oonnty.  Four  days  thereafter,  viz. :  on  the  20th  day  of  February, 
the  appeUee  filed  in  the  Orphans'  Oourt  of  Baltimore  county  an  ap- 
plication for  letters  of  administration.  That  application  is  in  the  fol- 
lowing language  :  ^'  Whereas,  on  the  16th  day  of  February,  1883,  a 
certain  Margaret  Heinlein  died  without  leaying  a  will,  and  to  the 
best  of  my  knowledge  and  information,  no  relatives  in  this  country; 
I  therefore  make  application  to  your  honorable  oourt  the  grant  of 
letters  of  administration  to  me."  This  petition,  it  will  be  observed, 
does  not  aver  that  the  intestate  left  any  personal  estate  to  be  ad- 
ministered, and  does  not  state  that  the  intestate  died  in  Baltimore; 
county.  Before  the  Orphans'  Oourt  had  acted  on  that  petition,  the 
appellant  filed  her  petition  in  the  same  court  stating  the  death  of 
the  intestate  in  Baltimore  county,  on  the  16th  of  February,  1883, 
and  that  she  left  personal  property  amounting  to  $3,000,  in  said 
county,  and  also  valuable  real  estate.  It  further  stated  that  Mar- 
garet Heinlein  left  ^'  no  child  nor  descendant,  nor  father  nor  mother, 
nor  other  next  of  kin,  either  of  the  whole  or  half  blood,  nor  any 
relations  within  this  State;"  but  that  the  petitioner  was  a  niece 
of  Oeoi^  Heinlein,  the  intestate's  husband,  who  had  died  several 
years  before  his  wife,  and  that  as  such  niece  she  was  entitled,  by  the 
law  of  this  State,  to  the  one-fourth  interest  in  the  real  estate.  The 
appellant's  petition  further  alleged,  that  on  request  Joseph  B.  Cook, 
an  undertaker,  had  furnished  'Hhe  burial  case,  carriages,  hearse, 
and  other  requisites  for  the  proper  and  decent  interment  of  the  re- 
mains of  the  said  deceased,  and  that  said  funeral  expenses,  amount- 
ing to  $88.66,  are  a  preferred  claim  against  the  estate  of  said 
deceased  ;  that  said  bill  has  been  duly  proved  by  said  Cook,  and 
your  petitioner  has  paid  the  said  Oook  the  full  amount  thereof,  and 
has  taken  from  him  an  assignment  of  the  same."  The  bill  and  aa- 
signment  arc  filed  with  the  petition.  By  virtue  of  these  alleged 
facts  the  petitioner  claims  that  she  is  the  largest  creditor  of  the 
estate  of  the  deceased  and  entitled  by  law  to  the  administration  of 
the  estate,  and  prayed  for  letters  to  be  granted  to  her.  Upon  this, 
petition,  on  the  day  of  its  presentation,  the  Orphans'  Court  passed 
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an  order  refusing  its  application  and  granting  letters  of  administia- 
tion  to  the  appellee.  On  the  same  day  the  appeUant  filed  a  petition 
praying  leaye  to  introdaoe  testimony  in  support  of  her  petitioD, 
which  prayer  was  also  rejected  and  appeal  was  taken  from  each 
order  of  the  Orphans'  Court  in  the  premises. 

The  petition  of  the  appellant  praying  for  letters  and  stating  the 
facts  of  the  case  was  yerified  by  petitioner's  oath.  The  petition 
of  the  appellee  was  not.  Inasmuch  as  the  court  refused  to  hear 
testimony  and  haye  the  same  written  down  that  the  petitioner 
might  use  the  same  on  appeal,  we  must  and  wiU  assume  that  the 
Orphans'  Court  considered  the  facts  established  by  the  oath  of  the 
appellant  attached  to  her  petition,  and  that  further  testimony  was 
unnecessary.  The  court  regarded  the  facts  alleged  as  insufficient 
to  giye  the  appellant  any  legal  right  to  claim  administration,  and 
re^urding  both  applicants  as  entire  strangers,  committed  letters  to 
the  appellee ;  and  if  the  appellant  has  no  superior  right  by  reason 
of  her  haying  defrayed  the  expenses  of  burial,  the  Orphans'  Court 
exercised  but  a  rightful  discretion  which  is  not  reyiewable.  The 
appellant  claims  that  being  the  niece  of  the  intestate's  husband, 
she  was  her  niece  by  affinity,  and  that  whilst  she  was  not  bound  to 
furnish  burial  for  the  deceased  at  her  own  cost,  in  the  absence  of 
all  others,  the  duty  did  deyolye  upon  her  to  order  the  requisites  for 
proper  burial,  and  that  haying  done  so,  and  haying  paid  the  bill, 
she  is  a  creditor  of  the  estate,  and  the  **  largest  creditor,"  and 
therefore,  by  the  Code,  entitled  to  haye  letters  upon  the  estate  to 
the  exclusion  of  the  appellee,  who  has  no  interest  in  or  claim  on 
the  estate.  Section  30  of  article  93  of  the  Code  proyides,  ''if 
there  be  no  relations,  administration  shall  be  granted  to  the  'larg- 
est creditor'  applying  for  the  same."  The  appellant  relies  on  this 
section  of  the  Code  as  establishing  her  right  to  letters  of  adminis- 
tration ;  and  her  solicitor  contends  that  whether  the  word  "  credi- 
tor" used  in  this  section  be  understood  to  mean  one  who  became 
such  in  the  life-time  of  the  deceased,  or  whose  claim  arose  against 
the  estate  after  the  testator's  or  intestate's  death,  it  makes  no  differ- 
ence ;  that  in  either  case  the  appellant  is  a  creditor  in  the  sense  of 
the  statute.  Because  the  law  holds  the  estate  in  the  hands  of  the 
executor  or  administrator  bound  to  such  person  who,  from  the 
necessity  of  the  case,  has  proyided  for  deceased's  burial,  for.  the 
expense  incurred,  he  argues  that  the  law  implies  a  promise  from 
the  deceased  while  liying  to  pay  for  such  necessaries  proyided  him 
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after  death.  Baron  Aldbbsout  giyes  countenance  to  such  doctrine* 
in  ChappU  y.  Ck^per^  13  M.  &  W.  253  ;  and  in  a  note  to  Hare  and 
Wallace's  Oomments  on  Sogers  y.  Price,  3  Y.  &  J.  28^  the  same* 
theory  of  implied  contract  on  the  part  of  the  decedent  is  deduced 
and  suggested.  The  exigencies  of  this  case  do  not  require  us  either 
to  accept  or  pronounce  against  that  theory.  It  is  not  the  ordinary 
way  in  which  such  allowances  from  the  estate  of  a  deceased  person 
haye  been  justified.  Numerous  cases  exist  where  the  person  who 
has  proyided  the  funeral  has  been  allowed  to  recoyer  from  the 
executor  or  administrator  to  the  extent  of  a  reasonable  outlay,  in 
yiew  of  the  rank  and  estate  of  the  deceased,  notwithstanding  the 
executor  may  haye  giyen  no  orders.  In  such  case  because  proper 
burial  was  indispensable,  and  somebody  must  take  the  responsibility 
•of  haying  it  attended  to,  the  law  has  generally  been  understood  to 
accord  payment  from  the  estate  on  an  implied  promise  on  the  part 
of  the  executor  or  administrator  to  pay  it.  Ghitty  Gont  296 ; 
Ch'een  y.  Salmon,  8  A.  &  E.  348 ;  Tugwell  y.  Hegman,  3  Oamp. 
298 ;  Rogers  y.  Price,  3  Y.  &  J.  28. 

The  facts  of  the  cases  cited  illustrate  the  propriety  of  this  ap- 
pellant, being  next  of  kin  by  affinity  in  the  absence  of  persons 
standing  in  closer  attitude,  assuming  to  proyide  for  the  proper  in- 
terment of  the  deceased.  It  was  necessary,  as  Lord  Ellek- 
BOBonoH,  said  in  Tugwell  y.  Heyinan,  that  somebody  should  see  to 
it,  amd  as  this  appellant  was  niece  by  marriage  to  the  deceased,  it 
was  eminently  proper,  if  not  her  absolute  duty,  that  she  should 
haye  giyen  the  orders.  Haying  done  so,  and  haying  paid  the  ex- 
penses incurred,  she  is  certainly,  according  to  the  authorities  cited, 
entitled  to  reimbursement  from  the  estate.  She  is  therefore  a 
creditor  of  the  estate  ;  and  if  she  be  the  *^  largest  creditor ''  so  as 
to  meet  that  requirement  of  the  statute,  we  see  no  good  reason  why 
ahe  shall  not  be  entitled,  as  a  matter  of  right,  to  the  administration. 

By  the  statute  of  the  State,  funeral  expenses,  to  a  reasonable  ex- 
tent, are  made  a  preferred  charge  upon  the  estate,  because  of  the 
indispensable  necessity  for  proper  burial.  Inasmuch  therefore  as 
the  person  who  incurs  that  expense  is  a  creditor  of  the  estate,  we 
oannot  perceiye  why  such  creditor  was  rejected  as  not  being  within 
the  meaning  of  the  law,  which  accords  administration  as  a  matter 
of  right  to  the  ''largest  creditor, '*  in  the  absence  of  kindred  who 
are  regarded  as  haying  prior  right.  The  only  reason  why  a  creditor 
ahould,  in  such  case,  be  entitled  to  administer,  is  because  he  haa 
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an  interest  in  the  estates  being  administered,  and  being 
tered  properly  and  promptly.  The  larger  the  demand  against  the 
estate  the  greater  the  interest ;  and  therefore,  without  regard  to 
respeotiye  fitness  for  the  duty,  the  law  of  our  State  gives  the 
''largest  creditor''  the  prior  right.  A  creditor  who  becomes  sach 
after  the  death  of  the  decedent,  and  whose  claim  is  entitled  to 
priority  of  payment,  even  over  the  claims  of  those  whose  claims  ac- 
crued in  the  decedent's  life-time,  has  equal  interest  with  any  other 
creditors  in  the  proper  and  prompt  settlement  of  the  estate. 
Being  a  creditor  who  is  preferred  in  payment,  he  certainly  ought 
not  to  be  denied,  when  he  is  the  largest  creditor  also,  the  same 
right  and  privilege  in  respect  to  administration  which  is  accorded 
creditors  of  inferior  degree  as  to  payment  He  is  clearly  within 
the  reason  of  the  rule.  He  is  not  excluded  by  the  letter  of  the 
law,  for  there  is  no  qualifying  word  prefixed  or  added  to  the  word 
''creditor"  except ''largest/'  which  only  indicates  the  order  of 
preference.  In  this  case  it  does  not  appear  that  there  is  any  larger 
creditor  applying ;  and  we  are  told  that  in  fact  she  is  the  only 
creditor.  We  do  not  find  that  the  question  has  ever  arisen  directly 
in  this  State  before ;  but  we  are  not  without  precedent  and  au* 
thority  for  such  construction  in  England,  whence  our  statutory 
provision  is  borrowed.  By  the  common  law  it  was  the  practice  for 
the  Ordinary  to  grant  letters  to  the  nearest  friend.  Braoton,  60. 
This  was  afterwards  regulated  by  statute  in  the  time  of  Edward 
III ;  and  subsequently  by  21  Henry  VIII,  chapter  5.  By  the  last 
statute  it  was  directed  that  if  the  executor  refused,  or  the  person 
died  intestate,  administration  should  be  committed  "to  the  widow 
of  the  same  person,  or  to  his  next  of  kin."  Thereafter  it  seems  to 
have  been  fully  established  and  practiced  in  England,  that  letters 
should  be  granted  in  a  particular  order  of  priority  among  kindred, 
very  similar  to  our  own  statutory  provisions.  In  Viner's  Abridg- 
ment, vol.  11,  2d  ed,,  p.  86,  we  find  the  English  law  on  the  subject 
thus  stated  :  "  1st.  To  the  husband  of  the  wife's  (separate)  goods 
and  chattels.  2d.  To  the  wife  of  the  husband's  goods  and  chattels; 
but  an  administration  may  be  granted  to  the  father  before  the 
widow,  and  a  residuary  legatee  ought  to  be  preferred  before  the 
widow  in  an  administration  cum  testamento  annexo  ;  if  there  is  no 
husband  or  wife  living,  then  3d,  to  the  children,  sons  or  daugh- 
ters. 4th.  If  the  children  die  first,  to  the  father  or  mother  ;  then 
5th,  to  a  brother  or  sister  of  the  whole  blood.     6th.  To  a  brother 
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or  sister  of  the  half  blood,  for  they  are  all  next  of  kin  in  equal  de- 
giree ;  and  if  none  of  the  half  blood,  then  7th,  to  the  next  of  kin, 
uncle,  aunt  or  cousin  ;  and  if  none  of  these  desire  the  administra- 
tion, then  8th,  to  a  creditor ;  for  want  of  all  these,  9th,  to  any 
other  person  or  persons  at  the  discretion  of  the  Ordinary."  The 
right  of  a  creditor  to  administration  in  the  absence  of  next  of  kin, 
in  England,  is  fully  recognized  in  all  the  books  on  the  subject.  1 
Comyn's  Dig.  Adm'r,  B.  6  ;  4  Bac.  Ab.  G,  p.  68.  The  Eng- 
lish courts  have  construed  the  term  ''  creditor  "  in  such  connection 
to  embrace  persons  having  claims  for  funeral  charges,  and  such 
who  in  any  way  became  actually  creditors  of  the  estate  after  the 
death  of  the  person  whose  estate  is  charged.  In  Wtlliams  v.  Jukes, 
34  L.  J.  (Probate)  60,  the  plaintiff  had  become  security  for  the 
deceased  in  his  life-time.  After  his  death  he  paid  the  money.  It 
was  held,  that  though  the  plaintiff  did  not  pay  the  money  in  the 
life-time  of  the  testator  so  as  to  become  his  creditor  before  his 
death,  the  payment  afterward  made  him  such  creditor  of  the  es- 
tate as  entitled  him  to  grant  of  letters. 

In  Newoombe  v.  Beioe,  45  L.  J.  (P.  &  M.)  37,  it  appears  that 
the  deceased  left  a  wiU  appointing  executors.  The  deceased  also 
left  a  daughter,  who  employed  a  linen  draper,  Newcombe,  to  take 
charge  of  and  provide  for  the  funeral.  He  did  so,  on  her  assur- 
ance he  should  be  paid  from  the  estate.  The  daughter,  in  default 
of  the  executors  to  take  letters,  would  have  been  entitled.  She 
became  insane,  and  Newcombe  caused  the  executors  to  be  cited  to 
take  letters,  or  show  cause  why  letters  should  not  be  committed  to 
him.  The  executors  having  been  served  and  not  appearing,  the 
court  granted  letters  to  Newcombe.  The  judge.  Sir  J.  P.  Wilde, 
said,  ''  I  see  no  reason  under  the  circumstances  of  the  present 
case,  why  Mr.  Newcombe  should  not  be  considered  a  creditor,  and 
I  therefore  make  a  grant  of  administration  to  him  in  that  charac- 
ter.*' The  judge,  in  his  opinion,  refers  to  the  case  of  Ibwlerf 
wherein  the  undertaker  was  regarded  as  a  creditor,  and  letters  were 
granted  him.    Fawhr^s  Case,  16  Jur.  894. 

The  same  view  of  the  law  was  taken  by  Dr.  Lushington  %n  &oodi 
of  Spittyt  16  Jur.  92.  There  the  wife  had  a  separate  estate. 
The  person  who  had  paid  the  funeral  expenses  of  the  wife,  took 
proceedings  against  the  husband,  and  caused  him  to  be  cited  to 
show  cause  why  he  should  not  administer.  The  husband  appeared 
and  contended  that  he  could  only  be  sued  personally  :  but  the  court 
You  XL V— 93 
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adjudged  that  the  plaintiff  was  a  creditor  of  the  wife's  estate,  en- 
titled to  be  heard  in  that  capacity.  In  that  case  it  is  proper  to 
note  that  it  was  done  notwithstanding  the  plaintiff  had  forseyeral 
years  been  endeavoring  to  get  the  husband  to  pay  the  bilL 

Manifestly  the  same  reason  underlies  the  rule,  existing  in  England 
and  established  by  our  statute,  which  accords  administration  to  some 
creditor  when  kindred  fail  or  neglect.  There  is  no  language  in  the 
law  of  either  place  restricting  its  application  to  persons  becoming 
creditors  in  the  life-time  of  the  decedent.  Each  class  has  the  same 
kind  of  intere8t,and  there  seems  to  be  both  wisdom  and  equity  in  the 
English  construction  of  the  word  creditor  in  that  connection,  and 
no  good  reason  appears  to  exist  why  we  should  not  adopt  the  same 
view.  The  appellee's  counsel  in  his  brief,  assumes  that  the  appel- 
lant occupies  the  position  of  a  bare  purchaser  of  the  undertaker's 
bill,  and  as  having  intruded  herself  thus  into  the  position  of  hold- 
ing a  claim  against  the  estate.  Whatever  might  be  the  legal 
status  of  a  stranger  holdmg  such  a  position,  his  equity  might  De 
regarded  as  diminished  by  his  seeking  administration  rights  in  that 
way ;  but  this  appellant  seems  to  have  assumed  the  natural  and 
praiseworthy  responsibility  of  providing  the  requisites  for  so  sad  an 
occasion.  She  may  have  made  herself  personally  liable.  She  has 
paid  the  bills  and  taken  an  assignment  and  occupies  the  relation  of 
creditor.  If  she  had  not  taken  an  assignment,  but  had  been  sued  and 
judgment  had  been  recovered,  according  to  Lord  Denmak,  in 
Chreen  v.  Salmon  ( already  cited ),  which  was  a  case  of  that  kind, 
she  wonld  have  been  a  creditor  of  the  estate  and  entitled  to  re- 
imbursement 80  far  as  the  judgment  recovered  was  for  expenses 
suitable  to  the  condition  and  estate  of  the  deceased.  Whether  the 
expense  incurred  in  this  instance  was  in  keeping  with  the  estate 
and  situation  of  the  deceased  is  a  matter  still  with  the  Orphans' 
Oourt.  We  have  no  concern  with  that  in  this  case.  From  what 
we  have  said  it  is  apparent  that  the  order  of  the  Orphans'  Court 
appealed  from  must  be  reversed.  For  ought  that  appears  to  us 
this  appellant  in  the  largest  creditor.  She  only  has  applied  as  such 
creditor,  and  we  think  she  is  entitled  to  have  letters. 

Order  rmmned,  and  cau9$  remanded. 
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GouirrT  OoMMissioiirBBs  of  Harpobd  Ooitktt  y.  Hamilton. 

(IOlld.810.) 

Partmi  and  ehSUL  —  moCAar'f  riglU  of  action  for  ii^r^  to  ekUd, 

Tbm  father  being  dead,  the  mother  has  a  right  of  aetion  for  injury  to  bar 
minor  child  llTing  with  her  and  supported  by  her. 

ACTION  for  injury  to  an  infant.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 

Henry  W.  Archer ,  for  appellants. 

William  Young y  for  appellee. 

MiLLBB,  J.  This  suit  was  brought  by  the  mother  of  a  minor 
child  whose  father  had  died  before  the  injury  complained  of.  The 
declaration  charges  that  the  defendants  were  bound  to  keep  the 
public  roads  of  the  county  in  repair;  that  one  of  said  roads  was 
negligently  suffered  by  them  to  be  out  of  repair^  whereby  George 
H.  Hamilton,  the  minor  son  of  the  plaintiff,  in  travelling  over  the 
same  with  due  care,  was  hurt  and  injured;  that  the  father  of  said 
Oeorge  is  dead,  and  the  plaintiff,  his  mother,  was  and  is  entitled  to 
his  services,  and  by  reason  of  said  negligence  of  the  defendants, 
and  the  hurt  and  injury  to  her  son  occasioned  thereby,  she  was 
deprived  of  his  services,  and  suffered  great  loss  in  being  so  deprived 
thereof,  and  was  put  to  great  expense,  cost  and  trouble  in  watching, 
nursing  and  waiting  on  him,  and  in  medical  attendance,  which  she 
had  to  procure  and  pay  for,  and  which  was  rendered  necessaiy  by 
the  hurt  and  injury  aforesaid.  The  defendants  pleaded  nan  eul. 
and  the  case  was  tried  on  issue  joined  on  this  plea. 

At  the  trial  the  plaintiff  proved  she  was  the  mother  of  Oeorge 
H.  Hamilton  named  in  the  declaration,  and  that  his  father  died  in 
the  year  1878.  She  also  offered  evidence  to  prove  that  the  road 
mentioned  in  the  declaration,  was  one  of  the  public  roads  of  Har- 
ford county,  and  at  the  time  of  the  alleged  injury  was  out  of  re- 
pair and  unsafe  for  public  travel ;  that  her  son  was  then  seventeen 
years  of  age,  able  to  do  the  work  of  a  man,  was  a  good  farm  hand, 
and  was  living  with  and  working  for  her  ;  that  on  the  night  of  the 
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6th  of  August,  1880,  while  riding  over  the  road  referred  to,  on  a 
gentle  and  sure-footed  horse,  he  was,  by  reason  of  the  bad  condition 
of  the  road,  and  without  any  negligence  on  his  part,  thrown  from 
his  horse  and  severely  injured,  from  the  effects  of  which  he  was 
confined  to  his  bed  for  eight  or  nine  months,  requiring  constant 
nursing,  care  and  attention,  and  medicine  and  medical  attendance, 
all  of  which,  were  furnished  by  the  plaintiff,  and  that  during  all 
that  time,  and  ever  since,  he  has  been  unable  to  do  any  work. 

The  defendants  then  offered  evidence  to  prove  that  at  the  time 
of  the  injury  the  road  was  in  good  condition  and  repair ;  that  there 
was  no  unsafe  or  dangerous  place  in  it  at  or  near  where  the  accident 
happened,  and  that  it  was  then  and  there  in  safe  condition  for 
public  travel.  They  also  offered  evidence  to  prove  that  at  the  time 
of  the  alleged  injury  the  son  was  not  in  the  service  or  employment 
of  his  mother,  but  was  working  as  a  farm  hand  with  his  brother, 
on  a  farm  the  latter  had  leased  from  one  Vail,  and  was  earning  his 
own  support. 

This  was  all  the  evidence,  so  far  as  the  record  shows,  offered  on 
either  side.  Several  prayers  were  then  offered  on  both  sides,  and 
to  the  rulings  of  the  court  upon  these,  the  single  exception  in  the 
case  was  taken.  The  appellant's  counsel  have  mainly  relied  upon 
two  objections  to  these  rulings  : 

1.  They  insist  that  a  mother  is  not,  by  law,  bound  to  support  her 
minor  son  after  the  death  of  his  father,  nor  is  she  entitled  to  his 
services,  and  hence  there  was  error  in  allowing  a  recovery  for  such 
services  under  the  plaintiff's  first  and  third  prayers  which  were 
granted.  In  the  case  of  Keller  v.  Donnetly,  5  Md.  217,  which  was 
an  action  by  a  mother  for  the  seduction  of  her  minor  daughter, 
per  quod  servitium  amisit,  the  court  say ;  *^  The  policy  of  the 
legislation  of  this  State  in  regard  to  females  is,  that  until  they  are 
eighteen  years  of  age  they  are  to  be  considered  minors,  and  where 
the  mother  is  left  the  natural  guardian  she  is  entitled  to  her  ser- 
vices, unless  under  the  law  the  girl  be  apprenticed  to  serve  at  some 
trade  or  employment  until  she  arrive  at  age  The  act  of  1834, 
chapter  228,  expressly  recognizes  the  mother  as  the  natural  guar- 
dian of  her  children,  making  no  distinction  between  males  and 
females."  And  in  Cmghlan's  case,  24  Md.  107,  which  was  an  ac- 
tion under  the  statute,  in  the  name  of  the  State  for  the  use  of  a 
mother,  against  a  railroad  company  for  the  killing  of  her  infimt 
son,  it  is  expressly  stated,  that  'Hhe  law  entitles  the  mother  to  the 
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serrices  of  her  child  during  his'  mioority^  the  father  being  dead.'^ 
But  assuming  these  expressions  are  obUer  dicta  and  not  adjudica- 
tions of  this  question,  still  the  appellants'  counsel  concede,  as  they 
must,  that  the  mother  may  recover  for  his  services,  provided  the 
son  was,  at  the  time  of  the  injury,  actually  living  with,  supported 
by,  and  working  for  her,  and  was  not  living  with  and  working  for 
his  brother,  and  gaining  his  own  support.  Now  the  plaintiff's  first 
prayer,  as  we  understand  it,  allows  a  recovery  for  his  services  only 
upon  the  finding  by  the  jury  that  he  was  so  living  with  and  sup- 
ported by  his  mother.  It  states  that  the  plaintiff  is  entitled  to 
recover  if  the  jury  find,  among  other  facts,  that  the  son,  ^  at  the 
time  of  the  injury  lived  with  the  plaintiff,  and  was  supported  by 
her,  and  has  ever  since  so  lived  with  and  been  supported  by  her." 
Under  this  instruction  the  jury  could  not  have  found  for  the 
plaintiff  unless  they  believed  these  facts  to  have  been  proved,  and 
believing  them,  and  so  finding,  they  must  have  believed  the  testi- 
mony on  that  subject  offered  by  the  plaintiff,  and  not  that  offered 
by  the  defendants. 

[Omitting  minor  points.] 

Judgment  affirmed. 


Lyvk  v.  Baxtdcobe  and  Ohio  Railroad  Oompajtt. 

(00  Xd.  404.) 

Oonliraet — afnU  w^eot  to  approval  of  third  -^fraudulent 


On  a  oontraci  by  a  oorporation  to  porchaae  certain  goods  aubjeet  to  inspeetioa 
and  approTal  by  its  agent,  the  corporation  is  liable  if  the  agent  f randnlentlj  or 
In  bad  flaith  disapproves  the  goods. 

ACTION  for  breach  of  contract.    The  opinion  states  the  ease. 
The  defendant  had  judgment  below. 

J.  W.  TT^amas,  and  WiSiofn  Walshy  for  appellant. 

W.  Irvine  Oross,  A.  Hunter  Bw/d^  and  John  K.  Otnoen,  for  ap* 
pellee. 

MiLUR,  J.     This  action  was  brought  by  the  appellant  against 
the  appellee,  to  recover  damages  for  breach  of  a  written  agreement 
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by  which  the  plaintiff  engaged  to  fniiiish  a  certain  quantity  of  ioe 
to  the  defendant  for  the  use  of  its  road  generally,  and  for  its  hotel 
in  Oumberland.  The  contract  is  embodied  in  a  letter  from  X.  S. 
Hilly  the  general  purchasing  agent  of  the  company,  to  the  plaintiff, 
dated  the  7th  of  December^  1880,  which  contains  this  provision : 

"  The  ice  is  to  be  good,  clear,  solid  stock,  not  less  than  six  inches 
thick,  clear  of  snow,  and  subject  to  the  inspection  and  approval  of 
an  agent  of  the  company  selected  by  me. "  In  pursuance  of  this 
contract.  Hill  appointed  J.  F.  Legge,  the  station  agent  of  the  com- 
pany in  Oumberland,  to  inspect  and  approve  the  ioe,  and  the  plaint- 
iff, at  sundry  times  after  the  ice  season  commenced,  sent  specimens 
of  the  ice  he  proposed  to  furnish,  to  Legge,  who  rejected  the  same, 
and  no  ice  was  ever  in  fact  delivered.  In  his  amended  declaration, 
the  plaintiff  after  setting  out  the  contract  avers,  that  relying  upon 
the  same,  he  made  all  necessary  arrangements  for  full  and  com- 
plete performance  thereof,  in  the  way  of  leasing  land  to  work  upon,i 
and  purchasing  tools,  which  involved  the  expenditure  of  a  large' 
sum  of  money,  and  that  at  the  first  favorable  ioe  season,  which  was, 
sometime  in  December,  and  from  time  to  time  thereafter,  he  ire- 
quested  the  defendant  to  allow  him  to  proceed  to  furnish  and  de- 
liver the  ice  as  he  had  contracted  to  do,  and  submitted  samples  of 
the  ice  to  be  inspected  by  the  agent  appointed  by  Hill,  but  said 
agent  fraudulently  rejected  the  same;  that  he  was  willing  and  ready, 
and  offered  to  perform  his  said  contract  in  each  and  every  particu- 
lar, and  was  fully  prepared  and  able  so  to  do,  but  the  defendant 
wholly  neglected  and  refused  to  allow  him  to  perform  the  same,  or 
to  accept  the  ice  it  had  agreed  to  accept,  and  which  the  plaintiff 
had  agreed  to  and  was  willing  and  ready  to  deliver  as  he  had  con- 
tracted to  do.  ^ 

It  appears  that  besides  the  general  issue,  the  defendant  filed  a 
number  of  special  pleas  to  the  original  declaration,  and  that  to 
several  of  these  demurrers  were  interposed,  some  of  which  were 
sustained,  and  the  pleas  thus  overruled  were  allowed  to  be  amended, 
but  it  does  not  appear  that  any  amended  pleas  were  ever  filed.  It 
also  appears  that  demurrers  were  sustained  to  several  replications 
to  the  original  pleas,  but  as  no  amended  pleas  were  filed,  the  rulings 
upon  none  of  these  demurrers  are  presented  for  review.  In  fact 
the  record,  upon  this  point  is  very  confused,  and  as  counsel  are  un- 
able or  unwilling  to  enter  into  an  agreement  setting  forth,  what 
ought  to  be  its  tnie  state,  in  this  respect  we  must  take,  it  as  it; 
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BtandSy  and  in  the  absence  of  the  amended  pleas  we  assume  (as  coun- 
sel for  the  appellee  have  stated)  that  after  the  amended  declaration 
wasfiled^  charging  that  Legge  fraudulently  rejected  the  ice,  there 
were  no  demurrers,  and  consequently  no  rulings  upon  them.  The 
apparent  inconsistency  therefore  between  the  ruling  sustaining  the 
demurrer  to  the  replication  to  the  second  plea  (the  e£Fect  of  which 
was  to  decide  that  the  fact  that  Legge  did  not,  in  good  faith,  in- 
spect the  ice,  but  fraudulently  rejected  the  same,  would  not  entitle 
the  plaintiff  to  recoyer),  and  the  instructions  given  by  the  court  to 
the  jury  upon  the  same  subject,  in  the  only  exception  taken  at  the 
trial,  does  not  in  fact  exist,  and  therefore  affords  no  ground  for  re- 
yersing  the  judgment  rendered  upon  the  yerdict  in  fayor  of  the  de- 
fendant. It  is  manifest  the  case  was  tried  upon  the  assumption 
that  fraud  upon  the  part  of  Legge  in  rejecting  the  ice  offered  by 
the  plaintiff,  if  found  by  the  jury,  would  enable  him  to  recover  in 
the  action.  But  before  considering  whether  there  is  any  error  in 
the  instructions  to  the  jury  upon  this  subject,  we  propose  to  state 
the  general  principles  of  law,  which  in  our  opinion,  govern  the 
case. 

Inspection  and  approval  by  the  agent  appointed  for  that  purpose, 
is,  in  this  contract,  a  condition  precedent.  This  is  so  plainly  ap-: 
parent  from  the  face  of  the  contract  itself,  that  no  authorities  to 
sustain  the  position  need  be  cited.  If  therefore  ice  had  been 
actually  furnished  and  delivered,  it  would  have  been  incumbent 
upon  the  plaintiff  to  prove  that  it  had  been  thus  inspected  and 
approved,  or  to  show  some  legal  excuse  therefor,  before  he  could 
recover  the  stipulated  price.  So,  if  he  seeks  to  recover  damages  for 
a  breach  of  the  contract,  and  founds  his  right  upon  the  fact  of  a 
refusal  by  the  agent  to  approve,  he  must  show  that  the  contract 
was,  in  law,  broken  by  such  refusal ;  in  other  words,  that  complin 
ance  by  him  with  this  condition  had  been  unlawfully  prevented. 
There  are  several  modes  in  which  the  performance  of  a  conditiop. 
precedent  may  be  dispensed  with  which  the  case  does  not  requim 
us  to  notice.  If  Legge's  refusal  to  approve  was  brought  about  at 
the  instigation,  or  by  the  procurement  of  the  defendant  company, 
this  would  undoubtedly  have  dispensed  with  the  condition  and 
allowed  a  recovery  ;  but  it  is  conceded  no  such  state  of  facts  exists,; 
and  the  plaintiff's  counsel  admit  they  can  furnish  no  proof  that  this 
refusal  was  procured  by  the  company  through  any  action  of  its 
directors,  or  by  any  order  or  direction  of  any  of  its  superior  offioersy 
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or  that  tliere  was  any  collusion  between  them  and  Legge  to  have 
the  contract  broken  up  and  the  plaintiff  deprived  of  its  benefit. 
It  is  averred,  however,  that  Legge  frandnlently  rejected  the  ice  sub- 
mitted to  him  for  inspection,  and  it  is  insisted  that  such  fraudulent 
conduct  on  his  part  alone  renders  the  company  liable.  This  propo- 
sition was,  to  some  extent,  the  subject  of  controversy  in  argument, 
and  a  large  number  of  cases,  having  a  bearing  more  or  less  direct 
upon  the  question,  have  been  cited  by  counsel  on  either  side.  We 
do  not  propose  to  review  these  authorities  at  length,  and  shall  re- 
fer to  but  very  few  of  them.  In  some  of  them  the  contracts  are 
altogether  unlike  the  one  now  before  us,  and  in  many  others  the 
analog}'  is  very  remote.  In  the  present  case  the  party  to  inspect 
and  approve  was  in  fact,  and  by  the  agreement  was  required  to  be, 
an  agent  of  the  company,  and  his  sole  duty  was  to  determine 
whether  the  ice  which  the  plaintiff  proposed  to  deliver,  corresponded 
in  size  and  quality  with  the  specifications  contained  in  the  contract. 
We  are  all  of  opinion  that  if  the  jury,  upon  sufficient  evidence, 
should  find  that  this  agent  rendered  a  fraudulent  judgment,  or 
what  is  the  same  thing,  rejected  the  ice  in  bad  faith,  the  company 
would  be  responsible;  and  this  position  is  supported  by  the  weight 
and  current  of  authority. 

In  the  case  of  Bait.  &  Oh\o  R.  Oo.  v.  Po%,  14  Gratt,  447,  the 
decisions  upon  this  subject  are  reviewed  in  a  very  able  opinion  de- 
livered by  MoNCURB,  J.  In  that  case  suit  was  brought  by  a  con- 
tractor under  a  construction  contract  which  contained  the  usual 
clause,  to  the  effect  that  the  final  estimate  of  the  company's  engi- 
neer, as  to  the  quantity,  character,  and  value  of  the  work  done,  shall 
be  conclusive  between  the  parties,  and  the  court  said:  ''  By  the  ex- 
press contract  of  the  parties  the  final  estimate  of  the  defendant's 
engineer  is  made  the  condition  precedent  of  the  defendant's  obliga- 
tion to  pay  for  the  work;  and  there  is  nothing  unlawful  in  the  con- 
tract. But,  while  the  defendant  is  bound  only  to  pay  the  amount 
of  the  final  estimate  of  its  own  engineer,  that  estimate  must  be 
valid  in  equity  as  well  as  at  law.  If  it  be  a  fraudulent  estimate^ 
tlie  defendant  cannot  take  advantage  of  it  To  do  so  would  be,  in 
a  manner,  taking  advantage  of  the  defendant's  own  wrong.  A 
principal  cannot  take  advantage  of  the  fraud  of  his  agent,  even 
though  he  did  not  actually  participate  in  the  perpetration  of  the 
fraud."  The  doctrine  that  fraud  in  the  engineer  in  making  bucIi 
estimates  will  vitiate  them,  and  allow  the  contractor  to  recover 
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■against  the  defendant  company,  upon  other  proof  of  the  quantity 
and  value  of  the  work  done,  was  conceded  by  this  court  in  the 
cases  of  Wilson  v.  Tork  and  Maryland  Line  Railroad  Company, 
11  G.  &  J.  58,  and  BalL  £  Ohio  Jt.  Co.  v.  Besleyy  7  Md.  297. 
And  in  fact  it  seems  to  have  been  recognized  as  well-settled  law  in 
all  the  adjudications  in  which  the  question  has  arisen. 

The  inquiry  then  is,  is  there  any  error  in  the  instructions  given 
to  the  jury  upon  this  subject  by  granting  the  defendant's  first, 
second,  third,  fourth  and  fifth  prayers? 

The  substance  of  the  first  instruction  is  that  it  was  incumbent 
on  the  plaintiff  to  prove  that  Legge  did  approve  of  the  ice  sub- 
mitted for  his  inspection  and  approval,  unless  the  jury  find  that  he 
rejected  it  fraudulently  or  in  bad  faith.  If  we  are  right  in  the 
construction  of  the  conti'act,  and  in  the  views  already  stated  as  to 
the  law  governing  the  case,  there  can  be  no  possible  objection  to 
this  instruction. 

The  juiy  were  then  told  by  the  second  instruction  that  the  onus 
of  establishing  the  fraud  or  bad'faith  mentioned  in  the  preceding 
prayer,  is  on  the  plaintiff  ;  that  the  presumption  is  always  against 
fraud,  and  that  it  is  not  to  be  assumed  on  doubtful  evidence,  but 
the  facts  constituting  it  must  be  clearly  and  satisfactorily  estab- 
lished. This  is  simply  the  statement  of  an  elementary  principle 
everywhere  conceded,  and  recognized  in  all  the  authorities.  There 
was  clearly  no  error  in  announcing  it  to  the  jury  in  this  case,  and 
indeed  no  objection  was  made  to  it  by  the  appellant's  counsel  in 
their  arguments. 

By  granting  the  fourth  prayer,  the  jury  were  instructed  that  it 
was  not  sufficient  for  them  to  believe,  from  the  evidence,  that  Legge 
unreasonably  rejected  the  ice,  unless  they  find  that  his  action  in 
this  respect  was  fraudulent  or  done  in  bad  faith  ;  and  by  the  fifth 
instruction  they  were  told  that  it  is  not  enough  to  establish  the 
fraud  charged ;  that  they  may  believe,  from  the  evidence,  that 
Legge  rejected  ice  which  they  may  believe  he  ought  to  have  ac- 
cepted, or  that  he  rejected  ice,  which  in  their  opinion  or  that  of 
others,  corresponded  in  all  particulars  with  that  described  in  the 
agreement ;  but  in  order  to  maintain  the  charge  of  fraud  under 
the  pleadings  and  evidence  m  this  case,  they  must  find  that  his 
judgment  and  action  was  the  result  of  fraud  or  bad  faith,  us  de- 
scribed in  the  preceding  prayers.  While,  as  we  Imve  already  said, 
the  condition  precedent  in  this  contract  will  be  dispensed  with  hf 
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proying  that  the  judgment  of  the  agent  to  whom  the  parties  en-, 
trasted  the  dntj  of  inspection  and  approval  was  the  result  of  hia 
fraud  or  malafidesy  it  is  plain  that  nothing  less  will  sufBce.  Thia 
is  well  illustrated  by  the  case  of  Clarke  y.  Watsany  18  Com.  Bench 
[N.  S.]  278.  In  that  case  there  was  an  agreement  by  which  the 
plaintiffs  contracted  to  do  certain  works  according  to  certain  phina 
and  specifications,  and  were  to  be  paid  for  the  same  upon  the  pro- 
duction of  the  certificate  of  the  defendants'  surveyor  that  the  con* 
tractors  have  duly  and  efiSciently  performed  and  completed  the 
work  to  his  satisfaction.  The  declaration^  to  which  there  was  a 
demurrer,  averred  that  the  plaintiffs  had  done  all  things  under  the 
contract  necessary  to  entitle  them  to  have  this  certificate  of  the 
surveyor,  but  he  had  **  wrongfully  and  improperly  neglected  and 
refused  "  to  give  the  same.  The  court  held  that  this  was  not  suflS- 
cient.  ERLEy  C.  J.,  said  :  ''  If  it  had  been  alleged  that  the  defend-, 
ants  wrongfully  colluded  with  the  surveyor  to  cause  the  certificate 
to  be  withheld^  they  could  not  have  sheltered  themselves  by  their 
own  wrongful  act.  But  the  word  *  wrongfully/  as  used  here,  doea 
not  intimate  any  thing  of  that  sort.  If  the  plaintiffs  had  intended 
to  rely  on  the  withholding  of  the  certificate  as  a  wrongful  act  oa 
the  part  of  the  defendants,  they  should  have  stated  how  it  was 
wrongful.  This  is,  in  effect,  an  attempt  on  the  part,  of  the  plaint* 
iffs  to  take  from  the  defendants  the  protection  of  their  surveyor, 
and  to  substitute  for  it  the  opinion  of  a  jury.  That  is  not  the 
contract  the  defendants  have  entered  into.  The  allegations  on 
the  part  of  the  plaintiffs  are  not,  in  my  judgment,  such  as  to  en-* 
title  them  to  succeed."  Willes,  J.,  was  of  the  same  opinion,  and 
said:  ''Consistently  with  the  allegations  of  this  declaration  the 
only  wrong  the  surveyor  has  been  guilty  of  may  be  an  error  of 
judgment ;  or  he  may  have  refused  to  exercise  any  judgment,  in 
which  case  the  proper  course  would  have  been  to  call  upon  the 
defendants  to  appoint  some  other  surveyor  who  will  do  his  duty." 
Again,  in  the  case  already  referred  to  in  11  O.  &  J.  58,  this  court 
held  that  a  prayer  that  gross  negligence  on  the  part  of  the  engineer 
in  making  the  estimate,  would,  in  contemplation  of  law,  amount 
to  fraud  or  want  of  bofiafidesy  was  properly  rejected,  because  such: 
negligence  does  not,  in  construction  of  law,  amount  to  fraud,  but 
ii^  only  evidence  to  be  left  to  the  jury,  from  which  they  might  infer 
fraud  or  want  of  good  faith.  So,  in  the  case  before  us,  it  was  not 
eppugti;  that  the  ,  jury  might^hclicve. from  the  evidence  that  Legge 
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unreasonably  rejected  the  ice,  or  that  he  was  grossly  wrong  in  his 
jadgment  as  stated  in  the  plaintiff's  third  prayer;  they  must  go 
farther,  and  actuaDy  infer  and  find  fraud  or  bad  faith.  By  this 
contract,  which  is  perfectly  lawful,  the  parties  expressly  agreed  t(> 
submit  the  question  whether  the  ice  to  be  supplied  was  ''good, 
clear,  and  solid,"  to  the  judgment  of  this  third  party,  and  his  judg- 
ment, no  matter  how  erroneous  or  mistaken  it  may  be,  or  how  un- 
reaisonable  it  may  appear  to  others,  is  conclusive  between  the  par- 
ties, unless  it  be  tainted  with  fraud  or  bad  faith.  Ih  substitute  for 
it  the  opinions  and  judgments  of  other  persons,  whether  judge, 
jury  or  witnesses,  would  be  to  annul  the  contract,  and  make  another 
in  its  place. 

There  is  therefore  no  error  in  either  the  fourth  or  fifth  instruc- 
tion, unless  it  be  in  the  reference  which  the  fifth  makes  to  fraud 
or  bad  faith  ''as  described  in  the  preceding  prayers/*  which  in- 
eludes,  of  course,  the  third  ;  and  that  brings  us  to  the  consideration 
of  this  third  instruction,  which  is  as  follows:  ''That  it  is  not 
enough  to  establish  fraud  that  the  evidence  tends  to  show  that 
Legge  rejected  ice,  which  in  the  opinion  of  the  jury  he  ought  to 
have  approved  of,  but  it  is  incumbent  on  the  plaintiff  to  establish 
his  charge  of  fraud,  by  clear  and  satisfactory  evidence,  that  Legge 
disapproved  of  ice.submitted  to  him,  either  by  the  procurement  of 
and  in  collusion  with  the  defendant,  or  from  a  design  to  injure^ 
deceive  or  defraud  the  plaintiff." 

The  first  portion  of  this  instruction  is  covered  by  the  views  we 
have  already  expressed.  Objection  has  been  taken  by  the  plaintiff's 
counsel  to  the  second  clause,  upon  the  ground  that  there  is  no 
evidence  of  the  *'  procurement "  and  "  collusion  "  referred  to.  This 
however  is  a  question  which  cannot  arise  in  this  court,  it  not  ap- 
pearing from  the  record  that  any  such  point  was  made  to  and 
decided  by  the  court  below.  Rule  4  in  29  Md.  2.  But  assuming 
there  was  no  such  evidence,  we  are  unable  to  perceive  how  this  part 
of  the  instruction  was  in  any  way  prejudicial  to  the  plaintiff.  It 
allows  a  verdict  in  his  favor,  if  the  jury  found  the  disapproval  to 
have  been  brought  about  "  by  the  procurement  of  and  in  collusion 
with  the  defendant."  And  if  there  was  no  evidence  to  warrant 
the  jury  in  so  finding,  clearly  that  is  an  error  to  the  prejudice  of 
the  defendant  and  not  of  the  plaintiff.  But  it  is  against  the  con- 
cluding clause  of  this  instmction  that  the  most  earnest  and  serious 
iTiticisms  of  counsel  have  been  directed,  and  it  is  obvimm  that 
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affirmance  or  reversal  of  the  judgment  depends  upon  the  question 
whether  in  this  part  of  the  prayer  any  substantial  or  fatal  error  is 
to  be  found.  The  argument^  in  brief,  is  that  by  it,  the  jury  were 
instructed  that  to  constitute  a  fraud  they  must  find  tliat  Legge  dis- 
approved the  ice  ''  from  a  design  to  injure,  deceive  or  defraud  the 
plaintiff/'  and  that  this  gives  too  narrow  a  definition  of  fraud ;  that  it 
makes  no  difference  from  what  motive  he  may  have  acted  provided 
the  effect  of  his  fraudulent  conduct  was  to  injure  the  plaintiff ; 
that  if  intent  *was  necessary  to  constitute  the  fraud,  an  intent  to 
advance  some  interest  of  his  own,  or  to  benefit  the  company  of 
which  he  was  agent,  or  any  other  motive,  would  answer  just  as  well, 
whereas  this  clause  excludes  all  possibility  of  fraud,  unless  it  arose 
from  the  particular  design  there  specified  ;  and  that  the  instruction 
therefore  was  not  only  erroneous,  but  inevitably  tended  to  mislead 
the  jury.  There  is  apparently  great  force  in  this  argument,  and  at 
first  we  were  inclined  to  the  opinion  it  was  unanswerable,  and  that 
the  judgment  must  be  reversed,  but  upon  careful  consideration  of 
the  question  we  have  reached  a  different  conclusion.  The  clause  in 
controversy  must  be  considered  in  connection  with  the  other  in- 
structions upon  the  same  subject,  and  we  must  determine  whether 
upon  the  whole  the  law  was  correctly  announced  to  the  jury,  in 
view  of  the  character  of  the  action,  the  conceded  facts  of  the  case, 
and  the  presumption  that  the  jury  was  composed  of  men  of  ordinary 
intelligence.  Courts  ought  not  to  give  mere  legal  abstractions  as 
instructions  to  juries,  but  should  state  the  law  applicable  to  the 
pleadings  and  facts  of  each  case.  In  the  present  case,  Legge  acted 
under  a  contract  by  which  both  parties  agreed  that  he  should  decide 
whether  the  ice  came  up  to  the  requirements  which  that  contract 
prescribed.  When  he  accepted  the  appointment  it  became  his  plain 
duty  to  act  honestly,  and  impartially.  An  honest  judgment  from 
him  is  what  both  parties  contracted  for,  and  what  he  was  bound  to 
render.  Now  the  fraud  complained  of  necessarily  consisted  in  a 
fraudulent  judgment  upon  the  question  submitted  to  his  determina- 
tion, and  upon  the  assumption  that  it  was  committ)ed,  he  must 
have  decided  against  the  plaintiff,  by  rejecting  ice  which  in  his 
conscience  and  honest  judgment  he  knew  it  was  his  duty  to  approve. 
In  other  words  he  must  have  told  the  plaintiff  a  willful  and  deliber 
ate  lie,  and  it  is  quite  impossible  he  could  have  done  this  without 
having  a  design,  at  least,  to  deceive,  if  not  to  injure  or  defraud 
him.     Such  a  judgment,  so  far  as  the  question  in  controversy  is 
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concerned,  differs  in  no  respect  from  the  fraudulent  judgment  of  a 
judge  whose  duty  it  is  to  decide  cases  honestly  and  fairly.  If  a 
judge,  in  a  given  case,  renders  a  fraudulent  judgment  in  favor  of 
one  party  to  a  suit,  and  against  the  other,  he  cannot  do  so  without 
the  design  to  injure,  or  to  deceive,  or  to  defraud  the  latter,  though 
he  may  also  have,  at  the  same  time,  an  intention  to  benefit  the 
former,  or  to  promote  some  interest  of  his  own.  If  therefore  the 
jury  had  found  that  Legge's  decision  was,  from  any  cause  or  motive 
whatever,  in  point  of  fact  dishonest  and  fraudulent,  they  would 
not  only  have  been  justified,  but  it  would  have  been  their  duty  to 
find  that  in  so  acting  he  had,  in  the  words  of  this  instruction,  ''  a 
design  to  injure,  deceive,  or  defraud  the  plaintiff."  Indeed,  taking 
all  the  instructions  together,  it  appears  to  us  that  the  question  of 
fraud  was  fairly  submitted  to  the  jury.  In  short,  we  think  that 
under  these  instructions  they  could  not  have  rendered  a  verdict  for 
the  defendant  if  they  were  satisfied,  from  the  evidence  before  them, 
that  Legge's  conduct  and  judgment  in  the  premises  were  in  any 
manner,  or  in  any  way,  tainted  with  fraud  or  bad  faith. 

No  objection  has  been  made  in  argument  to  tlic  rulings  upon  the 
other  prayers  contained  in  the  exception,  and  it  is  sufficient  to  say 
we  discover  no  error  therein. 

The  four  judges  before  whom  the  case  was  argued  orally,  all  con- 
curred in  the  views  expressed  in  the  foregoing  opinion,  except  as 
the  propriety  of  granting  this  third  prayer  of  the  defendant,  and 
upon  that  question  they  were  equally  divided.  The  necessary  result 
was  the  ordering  of  a  re-argument  on  this  point.  Upon  the  re- 
argument  another  judge  has  participated  in  the  decision,  and  a 
majority  of  the  court  thus  constituted  are  of  opinion  there  was  error 
in  granting  this  instruction  for  the  reasons  stated  by  counsel  for  the 
appellant,  as  set  out  in  this  opinion,  and  the  result  is  that  the  judg- 
ment must  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  awarded. 
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MaBTUUTD    FlBIILUEIKa    AND    MAHUFAOnrRUTO    OOMPAVT   T« 

Nbwmah. 

(60Md.6M.) 

A  ptafUkm  in  *  note  to  pay  all  oosui  and  ehargM  lor  ooUeoUog  it  randafB  It 

non-negotiable. 

ACTION  on  an  alleged  promissory  note.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Charles  H.  Oibaon,  for  appellant 
Wittiam  R.  Martin,  for  appellee. 

Alybt,  J.  The  plaintiff  in  this  case  sues  as  indorsee  of  what  is 
alleged  to  be  a  negotiable  promissory  note  made  by  the  defendant, 
and  the  question  is  whether  the  instrument  sued  on  is,  in  legal 
contemplation,  a  negotiable  instrument  or  not.  The  question  was 
raised  in  the  court  below  by  a  demurrer  to  the  declaration  ;  and  the 
declaration  avers  that  the  defendant,  on  the  29th  of  September, 
1880,  by  his  promissory  note,  payable  two  months  after  date,  prom- 
ised to  pay  David  G.  Avery,  or  order  t93  ;  payable  at  the  Easton 
National  Bank  of  Maryland ;  and  if  not  paid  when  due,  promised 
and  agreed  to  pay  all  costs  and  charges  for  collecting  the  same, 
with  interest ;  and  that  the  said  Avery  indorsed  the  said  note  to 
the  plaintiff,  and  the  same  was  duly  presented  when  due  for  pay- 
ment, and  was  dishonored,  etc.  The  court  below  ruled  the  demurrer 
good,  and  entered  judgment  for  the  defendant,  from  which  the 
plaintiff  appealed. 

A  promissory  note  may,  m  brief,  be  defined  to  be  a  written 
promise,  not  under  seal,  to  pay  a  certain  sum  of  money  nncondi- 
tionally.  At  common  law  such  note  was  not  transferable,  and  by 
the  decision  of  the  courts  it  was  not  allowed  to  acquire,  by  custom 
among  merchants,  the  quality  of  negotiability.  BuUer  v.  Cripps^ 
6  Mod.  29  ;  CWi  v.  Martin,%  Ld.  Raym,  757.  But  by  the  statuted 
and  4  Anne,  chapter  9,  it  was  provided  ''that  all  notes  in  writing  that 
shall  be  made  and  signed  by  any  person,  etc.,  whereby  such  person, 


OCTOBER  T£RM,  1883.  751 

HsrjlaDd  Fertiliiiiig  and  Hanufaetaring  Company  ▼.  Newman. 

•etc.,  shall  promise  to  pay  to  any  other  person,  his,  her,  or  their 
order,  or  unto  bearer,  any  sum  of  money  mentioned  in  such  note, 
«hall  be  taken  and  construed  to  be,  by  virtue  thereof,  due  and  pay- 
Ikble  to  any  such  person,  etc. ,  to  whom  the  same  is  made  payable ; 
imd  also  eyery  such  note  payable  to  any  person,  etc^,  his,  her,  or 
their  order,  shall  be  assignable  or  indorsable  oyer,  in  the  same 
manner  as  inland  bills  of  exchange  are  or  may  be,  according  to  the 
custom  of  merchants.''  The  statute  further  provides  that  actions 
may  be  maintained  on  such  notes  by  the  payees,  or  the  indorsees 
thereof,  *'\n  like  manner  as  in  cases  of  inlaid  bills  of  exchange." 
By  the  statute,  therefore,  such  promissory  notes  are  made  com- 
mercial instruments,  and  when  they  are  made  payable  to  order  or  to 
bearer,  they  are  indorsable  and  transferable  as  commercial  paper, 
«nd  are  placed  upon  the  same  footing  of  inland  bills  of  exchange. 
BautU  y.  Duvally  1  G.&  J.  175. 

It  is  true,  no  particular  form  of  words  is  essential  to  constitute 
«  valid  promissory  note  or  bill  of  exchange.  But  there  are  certain 
essential  elements  that  every  valid  promissory  note  must  contain^ 
and  the  principal  among  these  is  a  promise  to  pay  a  certain  sum  of 
money  unconditionally.  If  the  note  be  wanting  in  this  respect, 
while  it  may  be  a  valid  specific  agreement,  and  assignable  under  the 
provisions  of  the  Oode,  it  cannot  be  treated  as  a  valid  negotiable 
promissory  note  to  be  passed  by  indorsement.  It  is  of  great  im- 
portance to  the  use  and  office  of  such  commercial  negotiable  instru- 
ments as  bills  and  notes,  that  they  should  be  kept  free  of  all 
conditions  and  singular  and  unusual  stipulations,  such  as  we  find 
on  the  face  of  the  note  in  question,  whereby  their  negotiability 
might  be  seriously  clogged  or  impeded.  It  would  appear  to  be  the 
requirement  of  the  statute,  as  well  as  of  the  long  established 
custom  of  merchants,  that  the  note,  to  be  negotiable,  should  be 
certain  and  unconditional,  and  not  be  trammelled  by  conditions  or 
contingencies  of  any  kind.  In  the  note  declared  on  in  this  case, 
the  stipulation  for  the  payment  of  all  costs  and  charges  incurred  in 
the  collection  of  the  note,  introduces  an  element  of  uncertainty 
quite  inconsistent  with  the  degree  of  certainty  required  as  to  the 
sum  to  be  paid.  The  costs  and  charges  of  collection  could  never, 
with  accuracy,  be  known  until  the  collection  had  been  made  com- 
plete ;  and  hence  by  coupling  the  certain  sum  mentioned  in  the 
note  with  that  which  is  uncertain,  and  treating  the  note  as  an  en- 
tire contract,  it  is  for  an  unascertained  sum,  and  therefore  un- 
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certain  on  its  face  as  to  the  amount  promised  to  be  paiil.     This,  as 
we  have  seen,  is  not  allowable  in  notes  intended  to  be  negotiable. 

Notes  of  similar  import  to  that  declared  on  in  this  case  have  been 
under  consideration  in  several  of  the  State  courts  of  the  country ; 
but  it  would  appear  that  the  decided  preponderance  of  authority  is 
against  holding  such  notes  to  be  negotiable. 

In  Woods  v.  North,  84  Penn.  St.  407,  the  note  sued  on  contained 
a  promise  to  pay  to  the  order  of  the  payee  a  certain  sum  of  money 
'*  and  five  per  cent  collection  fee,  if  not  paid  when  due; "  and  in 
that  case,  it  was  held  that  the  note  was  not  negotiable,  and  that 
the  indorser  thereon  was  not  liable.  That  was  greatly  more  certain 
as  to  the  sum  to  be  paid  than  the  promise  in  this  case ;  for  there 
the  rate  of  percentage  for  collection  was  fixed.  The  same  doctrine 
is,  in  express  terms,  affirmed  in  the  recent  case  of  Johnston  v.  Speer, 
92  Penn.  St.  227  ;  s.  c,  37  Aul  Eep.  675. 

In  the  case  of  First  NattofuU  Bank  of  New  Windsor  y.  Bynumy 
84  N.  0.  24 ;  s.  c,  37  Am.  Bep.  604,  the  same  principle  was  main- 
tained, and  the  case  of  Woods  y.  North,  84  Penn.  St.  407,  applied 
and  affirmed.  And  in  the  case  of  fhrst  National  Bank  of  Trenton 
y.  Gay^  63  Mo.  33  ;  8.  c,  21  Am.  Bep.  423,  where  the  note,  in  ad- 
dition to  a  sum  certain  promised  to  be  paid,  contained  a  stipulation 
to  pay  ten  per  cent  as  attorney's  fee,  if  the  note  was  not  paid  at 
maturity  and  was  placed  in  the  hands  of  an  attorney  for  collection, 
it  was  held,  that  such  note  was  not  a  negotiable  instrument.  See, 
also,  Morgan  y.  Edwards,  53  Wis.  599 ;  s.  c,  40  Am.  Bep.  781,  and 
Mahoney  y.  Pitzpatrick,  133  Mass.  151 ;  s.  c,  43  Am.  Bep.  502. 
We  might  refer  to  several  other  cases  holding  the  same  proposition, 
but  we  deem  it  unnecessary. 

In  some  few  States  different  views  have  prevailed,  and  notes  of 
similar  import  and  character  to  that  declared  on  this  ease  have  been 
held  to  be  negotiable,  notwithstanding  the  stipulation  to  pay  all 
costs  and  charges  of  collection  ;  as  in  the  cases  of  Stoneman  v. 
Pyh,  35  Ind.  103 ;  8.  c,  9  Am.  Bep.  637 :  Wyani  v.  PottorJ,  37 
Ind.  512  ;  Sperry  v.  fforr,  32  Iowa,  184,  and  Seaton  v.  Scovitte,  18 
Kans.  433  ;  s.  o.,  26  Am.  Bep.  779.  We  cannot  however  adopt 
the  reasoning  of  those  cfues. 

In  two  or  three  States  the  stipulation  in  the  note  for  the  payment 
of  costs  and  expenses  of  collection,  on  default  of  payment,  has 
beeii«  treated  as  a  stipulated  penalty,  and  as  such  has  been  declared 
void,  as  in  the  cases  of  Bullock  v.  Taylor,  39  Mich.  137  ;  s.  c,  3$ 
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Am.  Kep.  356,  and  Witherspoon  y.  Mussetmati,  14  Bush.  214 ;  6. 
c,  29  Am.  Bep.  404.  But  to  declare  such  stipulation  void,  in 
order  to  maintain  the  negotiable  character  of  the  note,  is  certainly 
a  strong  thing  for  the  court  to  do,  unless  it  clearly  contravened 
some  established  principle  of  law.  Parties  have  the  right  to  make 
their  contracts  in  what  form  they  please,  provided  they  consist  with 
the  law  of  the  land  ;  and  it  is  the  duty  of  the  courts  so  to  construe 
them,  if  possible,  as  to  maintain  them  in  their  integrity  and  entirety. 
While  the  instrument  under  consideration  may  not  be  a  valid  nego- 
tiable promissory  note,  it  does  not  by  any  means  follow  that  it  is 
not  a  valid  e()iUract  of  another  description. 

In  the  CHse  of  SmiiA  v.  Nightingahy  2  Stark.  K.  P.  Oas.  375,  by 
the  instrument  declared  on  the  party  promised  to  pay  a  sum  cer- 
tain, ''and  also  all  other  sums  that  should  be  found  to  be  due  ; " 
and  it  was  held,  that  the  instrument  could  not  be  declared  on  as  a 
promissory  note,  even  for  the  sum  certain,  and  Lord  Ellbk- 
BOBOUOH  said  :  ''  The  instrument  is  too  indefinite  to  be  considered 
as  a  promissory  note,  for  it  ccditains  a  promise  to  pay  interest  for  a 
gum  not  specified,  and  not  otherwise  aficertained  than  by  reference 
to  the  defendant's  books ;  and  since  the  whole  constitutes  one 
entire  promise,  it  cannot  be  divided  into  parts."  Byles  on  Bills,  70. 
And  to  the  same  effect  is  the  case  of  A^w  v.  Feanmdes,  4  M.  & 
W.  168.  Here  all  the  terms  of  the  instrument  have  been  treated 
as  an  entire  promise,  and  so  declared  on  by  the  plaintiff,  suing  as 
indorsee  of  the  note. 

;   The  judgment  of  the  court  below  must  be  affirmed  ;  but  as  the 
plaittUff  may  desire  to  amen^,  and  to  declare  on  the  special  agree 
ment  as  assignee  thereof,  we  shall  remand  the  cause  to  that  end. 

Judgtneni  affirmedf  and  eaum  remandsd. 
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(19  8.  CiO.) 

▲  raUroad  company  is  not  liable  for  the  death  of  one,  who  while  walkiiii^  om 
ite  track  without  right,  intermeddled  with  a  torpedo  which  had  been  placed 
there  as  a  danger  signal,  and  was  killed  by  its  ezploeion. 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.     Thii 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Oanner  A  CheveSy  for  appellant. 

SiHPSONy  C.  J.  The  plaintiff's  intestate,  while  walking  on  the 
track  of  defendant's  railroad,  picked  up  a  small  torpedt)  which  he 
saw  lying  on  the  track.  While  he  was  examining  this  instrument 
(the  character  of  which  it  seems  was  wholly  unknown  to  him)  it 
exploded^  causing  his  death  almost  instantly.  This  action  was 
brought  by  the  plaintiff,  his  administrator,  to  recoyer  damages,  for 
the  benefit  of  himself  and  of  his  wife,  the  father  and  mother  of  the 
deceased.     The  basis  of  the  action  is  negligence  on  the  part  of  the 
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defendant,  and  this  is  charged  in  the  complaint  as  follows,  to-wit : 
''That  defendant  wrongfully,  neglectfully  and  carelessly  placed  on 
their  track  an  explosive  and  dangerous  instrument,  commonly 
called  a  torpedo,  and  wrongfully,  neglectfully  and  defaultingly  left 
the  torpedo  on  the  track  ''  etc. 

The  testimony  of  the  plaintiff  showed  that  the  torpedo  had  been 
placed  on  the  track  on  the  morning  of  November  5th,  1881,  the  day 
on  which  the  accident  occurred,  as  a  danger  signal  to  guard  against 
collisions,  and  in  accordance  with  the  rules  of  the  company  prescrib- 
ing and  regulating  such  matters  ;  that  the  deceased,  with  another 
person,  who  were  on  their  way  to  Columbia  from  some  point  above, 
in  order  to  save  distance  had  left  the  highway,  and  was  on  the  track 
at  a  point  where,  for  years  all  persons  who  desired  to  do  so  had 
been  accustomed  to  walk  the  track  or  along  a  path  on  its  margin ; 
that  at  this  point  he  discovered  this  torpedo,  when  he  picked  it  up, 
saying  to  his  companion,  ''  We  had  better  keep  this,  it  might  have 
money  in  it ; ''  that  the  deceased  had  two  axes  on  his  shoulder, 
«nd  while  his  companion  was  looking  the  other  way  an  explosion 
took  place,  the  deceased  falling  with  his  head  outside  the  rail,  and 
one  of  the  axes  just  in  front  of  him.  The  companion  was  unable  to  say 
whether  the  deceased  was  kneeling  down  examining  the  torpedo  with 
his  axe,  or  how  or  why  the  explosion  took  place. 

Upon  the  close  of  this  testimony  the  defendant  moved  for  a  non- 
suit on  the  ground  of  want  of  evidence  to  sustain  plaintiff's  alleged 
<iaae  because  first  there  was  no  testimony  to  support  the  charge  of 
negligence ;  and  second,  even  if  there  was,  yet  plaintiff's  testimony 
^owed  contributory  negligence  by  the  deceased  ;  and  therefore 
the  alleged  cause  of  action  was  wholly  without  foundation  in  evi- 
•dence.  This  motion  was  refused,  and  the  trial  proceeded  to  a  con- 
clusion, the  jury  rendering  a  verdict  for  the  plaintiff. 

The  defendant  requested  the  presiding  judge  to  charge  certain 
legal  propositions  found  below,  which  he  declined,  and  the  defend- 
lint  has  appealed,  assigning  error  because  the  judge  refused  the 
motion  for  nonsuit,  and  also  declined  to  charge  the  propositions 
requested.     These  propositions  were  as  follows  : 

1.  '*  That  the  use  of  a  railroad  track  is  for  its  owners,  and  those 
lusting  under  them,  its  employees;  and  except  at  crossings  where  the 
public  have  a  right  of  way,  the  man  who  walks  upon  a  railroad 
track  does  so  at  his  peril  If  deceased  was  upon  the  track  of  the 
defendant  without  lawful  authority  and  using  it  simply  for  his  own 
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couyenience,  he  was  a  trespasser,  and  the  company  was  under  no 
obligation  to  take  precautions  against  possible  injuries  to  tres- 
passers. 

2.  ''That  to  entitle  the  plaintiff  to  recoyer  he  must  proye 

negligence  in  the  defendant,  and  no  want  of  ordinary  care  on  the 
part  of  the  deceased;  and  eyen  when  there  is  negligence  on  the  part 
of  the  defendant,  if  the  deceased,  by  the  exercise  of  ordinary  care, 
could  haye  ayoided  injury,  and  did  not,  he  is  the  author  of  his  own 
wrong  and  cannot  recoyer. 

3.  *'  That  if  the  jury  belieye  that  the  accident  was  caused  by  the 
effort  of  the  deceased  to  open  the  torpedo,  then  he  was  the  author 
of  his  own  injury  and  cannot  recoyer,  and  the  yerdict  must  be  for 
the  defendant." 

The  defendant  also  elcepted  ''because  his  honor  did  instruct 
the  jury  that  '  want  of  due  care  upon  the  one  side  does  not  relieye 
the  other; '  and  also  *  if  plaintiff  exercised  due  care,  and  defendant 
did  not,  he  is  entitled  to  recoyer ;  if  defendant  exercised  due  care, 
and  plaintiff  did  not,  he  is  not  entitled  to  recoyer,'  and  failed  to 
instruct  the  jury  that  if  there  was  mutual  negligence  the  plaintiff 
ooi^ld  not  recoyer. 

2.  "Because  his  honor,  in  the  final  clause  of  his  chaige,  in 
effect  limited  the  jury  to  the  two  issues  only,  of  negligence  on  the 
part  of  the  defendant  and  no  negligence  on  the  part  of  the  de- 
ceased on  the  one  hand,  and  of  no  negligence  upon  the  part  of  the 
defendant  on  the  other,  and  did  not  instruct  the  jury  that  there 
was  a  third  issue,  and  that  if  there  was  negligence  by  the  defend- 
ant, but  that  neyertheless  the  deceased,  by  the  exercise  of  ordi- 
nary care,  could  haye  ayoided  the  injury,  then  that  the  plaintiff 
was  not  entitled  to  recoyer." 

We  will  consider  first  the  exceptions  founded  upon  the  refusal 
of  his  honor  to  grant  the  motion  of  nonsuit.  A  nonsuit  is  not 
only  proper  but  it  is  the  legal  right  of  the  defendant  where  there 
is  a  total  failure  of  eyidence  to  sustain  the  plaintiff's  case,  as  alleged 
in  the  complaint.  If  the  plaintiff  has  introduced  any  testimony, 
the  force  and  effect  of  which  has  to  be  considered,  then  the  case 
must  go  to  the  jury,  because  under  our  system  of  judicature  the 
jury  is  the  only  constitutional  tribunal  authorized  to  weigh  testi- 
mony. But  in  eyery  case  there  may  be  a  preliminary  question, 
which  is  addressed  to  the  judge,  to- wit:  Has  any  testimony  been 
Uitioduoed  bearing  upon  the  points  at  issue?    If  so,  there  is  noth- 
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ing  left  for  the  judge  but  the  legal  points  in?ol?edy  and  the  fiicts 
must  be  submitted  to  the  jury;  if  not  however  a  nonsuit  is  proper. 
ffoUey  v.  Walker,  7  S.  C.  144;  Miller  y.  BoU,  16  id.  636;  Baykm  y. 
WaltSy  6  id.  76. 

Now  the  gist  of  this  action  is  negligence  on  the  part  of  the  de- 
fendant. This  was  alleged  in  the  complaint,  and  to  entitle  the 
plaintiff  to  go  to  the  jury  on  that  question  it  was  necessary  before 
the  defense  was  put  to  proof,  for  the  plaintiff  to  make  out  at  least 
a  prima  facie  showing.  The  defendant  denies,  first,  that  suck 
showing  was  made;  and  second,  that  if  made  it  was  overthrown  by 
the  additional  testimony  of  the  plaintiff  proving  contributory  neg- 
ligence by  the  deceased. 

We  do  not  think  that  this  second  ground  could  have  been  con- 
sidered by  the  judge.  That  involved  a  question  of  fact,  the  truth 
of  which  depended  upon  the  force  and  effect  of  the  evidence 
touching  that  question,  and  before  the  judge  could  have  reached 
the  conclusion  that  contributory  negligence  by  the  deceased 
appeared,  he  would  have  been  compelled  not  to  consider  simply 
whether  any  testimony  had  been  offered  upon  that  subject,  but 
whether  the  fact  had  been  made  out  that  the  testimony  was  suffi- 
cient in  its  force  and  effect  to  establish  it.  This  would  have  been 
invading  the  province  of  the  jury,  and  therefore  unwarranted  in 
this  State  under  our  Oonstitution.  Elsewhere  the  cases  are  con- 
flicting. 

This  exception  then  must  stand  or  fall  upon  the  first  ground. 
Was  there  a  total  failure  by  plaintiff  to  make  out  a  prima  fade  case 
of  negligence  by  defendant?  It  may  be  said  in  general  terms  that 
negligence,  legidly  understood,  is  the  **  absence  of  due  care.''  The 
presiding  judge  thus  defined  it  below,  and  the  doctrine  is  so  famil- 
iar that  this  definition  may  be  adopted  without  citing  authorities. 
In  a  special  case  it  is  the  absence  of  such  care  as  the  business  or 
matter  producing  the  injury  may  demand,  and  the  party  in  charge 
bound  to  bestow,  out  of  due  regard  to  the  rights  of  others.  This 
being  a  material  fact,  indeed,  the  essential  fact  in  all  actions  like 
the  present,  it  must  be  proved  affirmatively  by  the  plaintiff. 

Now  let  us  examine  the  evidence  introduced  by  the  plaintiff  in  this 
case,  under  the  the  light  of  these  principles,  with  the  view  to  deter- 
mine whether  there  was  any  testimony  bearing  upon  this  point.  The 
testimony  offered  by  the  plaintiff  has  been  briefly  stated  above,  and 
there  is  no  controversy  as  to  the  points  to  which  it  was  directed.     It 
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was  intended  to  show^  and  did  show,  that  the  torpedo  was  placed  on 
the  railroad  track  by  the  defendant;  it  showed  that  this  railroad  track 
was  the  exclusive  property  of  the  defendant;  that  this  torpedo  was 
placed  at  the  i>oint  where  the  deceased  discoyered  it,  as  a  danger  sig- 
nal, under  established  regulations  made  deliberately  by  the  company; 
that  the  deceased,  while  travelling  through  the  country,  made  use  of 
the  track  as  a  road  upon  which  to  walk,  not  by  any  express  permission 
of  defendant,  but  by  its  sufferance,  arising  from  the  fact  that  others 
had  for  years  been  in  the  habit  of  thus  using  it ;  that  he  found  this 
torpedo,  of  the  nature  of  which  he  was  entirely  ignorant,  loose  upon 
the  track ;  that  he  picked  it  up  and  examined  it,  saying  that  *'  there 
might  be  money  in  it."  His  mode  of  examination  is  unknown, 
whether  by  striking  it  with  an  axe  or  otherwise,  but  it  exploded 
and  caused  his  death. 

This  is  the  testimony  as  admitted  by  both  sides.  Is  any  portion 
of  it  pertinent  to  the  issue  of  negligence  ?  or  do  the  facts  thus 
proved  evolve,  as  a  legal  conclusion,  this  negligence  ?  There  is 
certainly  no  affirmative  testimony  that  there  was  an  absence  of  due 
care  by  the  defendant  in  placing  this  torpedo  upon  its  own  track. 
There  was  none  directed  to  the  point  that  due  care  required  the 
company  to  place  it  at  one  point  more  than  another,  or  that  it 
should  be  left  at  the  one  side  more  than  another,  or  loose  upon  the 
track,  so  far  as  outsiders  were  concerned.  The  defendant  did 
nothing  but  place  a  torpedo  upon  its  track,  and  as  it  appears,  for 
a  commendable  purpose.  We  do  not  find  a  particle  of  affirma- 
tive testimony  reported  in  the  '^  case  "  tending  to  show  that  this 
was  done  without  due  care.  The  remaining  testimony  was  intended 
to  show  what  part  the  unfortunate  deceased  took,  and  it  has  no 
direct  reference  to  the  negligence  of  the  defendant. 

Now  take  the  facts  as  a  whole  of  the  plaintiff's  showing,  and 
should  negligence  by  defendant  follow  prima  facie  as  a  legal  conclu- 
sion therefrom,  independent  of  any  direct  testimony  upon  this 
question  ?  We  think  not.  The  railroad  track  belonged  to  the 
defendant  ;  it  certainly  had  the  right  to  take  every  reasonable  pre- 
caution to  prevent  collisions.  There  was  no  evidence  that  the  tor- 
pedo was  extraordinarily  explosive  ;  no  evidence  that  an  accident 
had  ever  occurred  before  in  the  use  of  such  instruments ;  no  evi- 
dence that  the  company  might  have  anticipated  a  fatal  result  like 
this;  no  evidence  that  the  torpedo  was  so  explosive  and  so  dangerous 
as  reasonably  to  require  of  the  defendant  a  notice  to  the  public  that 
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it  was  being  used  ;  no  evidence  that  the  deceased  had  been  author- 
ized by  the  company  to  make  use  of  its  track  as  a  highway,  or  that 
they  positively  knew  that  it  was  being  so  used.  In  fine^  no  evidence 
except  the  naked  facts  that  the  defendant  had  placed  the  torpedo 
upOn  its  track  for  a  good  purpose,  and  that  the  deceased,  by  inter- 
meddling with  it  for  a  bad  purpose,  had  brought  upon  himself  the 
terrible  calamity  which  resulted  from  its  explosion. 

We  think,  at  the  close  of  plaintiff's  case  below,  there  was  a  total 
want  of  testimony  as  to  the  defendant's  negligence,  the  gist  of  the 
action,  and  therefore  the  nonsuit  should  have  been  granted  ;  and  in 
such  case  under  the  ruling  of  Sampson  v.  Sitiffer  Manufacturing  Co.y 
5  S.  G.  465,  and  Willis  v.  Knox^  id.  476,  a  new  trial  is  proper. 

[Omitting  minor  points.] 

The  last  matter  to  be  considered  is,  the  refusal  of  his  honor  to 
charge  the  three  propositions  requested  by  the  defendant,  and  found 
above.  We  do  not  think  that  the  refusal  of  the  judge  to  charge 
these  propositions  as  stated,  was  such  error  as  to  constitute  substan- 
tial ground  for  exception.  No  doubt  that  the  use  of  a  railroad 
track  is  for  its  owners,  and  those  acting  under  them,  except  at 
crossings,  where  the  public  have  a  right  of  way,  as  stated  in  the 
first  part  of  the  first  request.  Miilherrtn  v.  Delaware  R.  R.  Co.y  81 
Penn.  St.  366 ;  Philadelphia  &  Reading  R.  R.  Co.  v.  Hummett,  44 
id.  375;  1  Thomp.  Neg.  457.  But  it  does  not  follow  universally, 
and  in  every  case,  that  a  man  who  walks  upon  a  railroad  track,  does 
so  at  his  peril,  as  to  all  danger  which  he  may  encounter  and  under 
all  circumstances. 

As  an  illustration:  Suppose  in  this  instance,  the  defendant, 
knowing  that  its  track  was  being  trespassed  upon  by  parties  unau- 
thorizedly  appropriating  it  as  a  track  or  road  to  walk  upon,  and  to 
break  up  this  use,  had  placed  a  dangerous  explosive  instrument 
thereon,  likely  to  explode  from  mere  contact,  which  was  concealed 
from  view,  with  no  notice  or  advertisement  to  the  public  of  the 
facts,  and  a  traveller,  though  technically  a  trespasser,  had  been 
injured  thereby,  could  it  be  claimed  as  a  legal  proposition,  that 
under  such  circumstances,  the  company  would  be  exempt  from  lia- 
bility?   We  think  not. 

So,  too,  although  the  second  part  of  the  request  may  have  been 
good  technical  law,  to-wit:  ''That  if  the  deceased  was  upon  the 
track  of  the  defendant  without  lawful  authority,  and  using  it  for 
his  own  convenience,  he  was  a  ti-espasser.  anrl   the  company  were 
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under  no  obligation  to  take  precautions  against  possible  injuries  to 
trespassers^  *'  yet  this  principle  could  not  have  shielded  the  defend- 
ant from  such  injury  as  may  have  been  produced  by  its  negligence, 
if  any,  in  every  case  without  exception.  It  would,  no  doubt,  re- 
quire a  much  stronger  case  to  make  out  negligence  as  to  a  trespasser 
than  is  required  in  ordinary  cases,  but  we  have  found  no  case  which 
goes  to  the  extent  of  declaring  that  a  trespasser,  has  no  protection. 
3  Thomp.  Neg.  1162,  in  naiis. 

The  general  rule  is  perhaps  as  defendant  requested,  but  it  is 
subject  to  several  modifications.  It  does  not  exempt  from  liability 
the  owners  of  lands  who  permit  pitfalls  and  obstructions  to  remain 
on  them  so  near  the  highway,  that  when  combined  with  the  ordi- 
nary accidents  of  travel,  they  result  in  injury  to  travellers.  There 
is  a  class  too  of  cases  where  such  proprietors  are  held  liable  for 
injuries  to  children,a  Ithough  trespassing  at  the  time,  because  from 
the  peculiar  nature  and  open  and  exposed  position  of  the  danger- 
ous defect  or  agent,  the  owners  should  reasonably  anticipate  such 
an  injury.  And  there  are  other  similar  cases  where  the  general 
doctrine  above  does  not  apply  in  full.  1  Thomp.  Neg.  304,  and 
the  cases  cited  in  the  notes.  In  such  cases  the  question  of  negli- 
gence is  still  open,  and  it  is  for  the  jury.  We  think  therefore  it 
would  have  been  error  in  the  judge  to  have  charged  broadly,  and 
without  the  proper  qualification,  the  proposition  requested. 

I  Omitting  other  considerations.  ] 

For  the  reasons  given,  we  think  the  nonsuit  should  have  been 
granted,  and  its  refusal  below,  under  the  cases  of  Sampson  v. 
Singer  Manufacturing  Co.,  5  S.  G.  465  ;  and  WiBiM  v.  JTnoa;,  id. 
476,  supra^  now  rendering  a  new  trial  proper ;  to  this  end  it  is  the 
judgment  of  this  oourt  that  the  judgment  of  the  Oircuit  Court  be 
reversed. 

Jmigmmi  reversetL 
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Jokes  v.  Fttllbr. 
a9S.o.  fsj 

RMtnee — opiniem  —  of  amount  of  damage. 

In  *n  aefclon  of  IneMsh  of  promiee  of  marriage  the  plaintiiTs  neighbora  and 
intimate  friends  may  testify  as  to  their  opinion  of  the  amount  of  damage 
she  had  sustained. 

ACTION  of  breach  of  promise  of  marriage.     The  opinion  statoB 
the  point     The  plaintiff  had  judgment  below. 

B.  D.  Oaningham  and  Z>.  R.  Duncan^  for  appellant. 
R.  C.  WaUSy  contra. 

MoIyer,  J.  Thifl  was  an  action  to  recoyer  damages  for  a  breach 
of  promise  of  marriage.  The  contract  and  the  breach  thereof  were 
fully  established^  not  only  by  the  admission  in  the  pleadings,  but 
also  by  testimony  adduced  at  the  trial,  and  the  only  question  for 
the  jury  was  as  to  the  amount  of  the  damages. 

The  plaintiff,  after  adducing  testimony  as  to  the  contract  and  its 
breach,  offered  evidence  tending  to  show  the  damages  which  she 
had  sustained.  Among  other  witnesses  offered  for  this  purpose, 
Dr.  E.  G.  Simpson  was  examined,  who  testified  ^*  that  he  had' 
known  the  plaintiff  from  her  infancy,  haying  been  the  family 
physician  ;  that  the  social  standing  of  the  family  was  as  good  as  any 
in  the  county ;  that  the  plaintiff  was  particularly  bright  and  attract- 
ive, and  that  she  was  well  educated ;  that  her  engagement  to 
FuUer  was  well  known  in  the  community,  and  also  the  treatment 
which  she  had  received  from  Fuller,  that  he  thought  she  had  been 
seriously  damaged.*' 

This  witness  then  asked  the  following  question  :  ''  From  what 
you  know  of  all  the  facts  and  circumstances,  how  much  was  the 
plaintiff  damaged  ?"  To  this  question  the  defendant  objected,  and 
his  objection  bemg  overruled,  the  witness  answered  as  follows : 
''That  he  thought  the  plaintiff  had  been  seriously  —  somewhere 
from  $5,000  to  tlO,000."  The  next  witness  offered  was  Col.  John 
G.  Williams,  who  after  testifying  substantially  as  Dr.  Simpson  had 
done,  was  asked  the  same  question,  as  to  what  he  thought  was  the 
Vol.  XLV  — 96 
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amount  of  the  damages  sustained  by  plaintiff,  to  which,  after 
objection,  which  was  overruled,  he  replied  :  **  Her  damages  are 
incalculable  in  dollars  and  cents  —  certainly  not  less  than  $10,000.** 

No  testimony  was  offered  on  the  part  of  the  defense,  auid  the 
Circuit  judge,  after  instructing  the  jury  that  the  only  question  for 
them  to  determine  was  the  amount  of  damages,  the  contract  and  its 
breach  having  been  admitted  by  the  pleadings,  proceeded  to  chaige 
the  jury  in  these  words  :  ''  In  considering  the  damages,  it  would 
be  their  duty  to  consider  all  the  facts  as  brought  out  in  the  evi- 
dence, and  that  they  were  not  bound  to  take  the  amounts  stated 
by  the  witnesses,  but  could  find  their  verdict  regardless  of  any  sum 
mentioned  or  named  by  any  witness.  That  the  amount  of  the 
damages  belonged  exclusively  to  them,  and  must  be  reached  from 
the  facts  ;  that  they  could  find  from  the  smallest  coin  to  $10,000,'^ 
that  being  the  amount  demanded  in  the  complaint. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  t9,000  ;  and 
a  motion  for  a  new  trial  on  the  minutes  having  been  refused,  the 
defendant  appealed  from  the  judgment  entered  on  the  verdict  ou 
the  following  ground  .  **  Because  his  honor  erred  in  allowing  the 
witnesses.  Dr.  £.  Q.  Simpson  and  Col.  John  G.  Williams,  to  state 
to  the  jury  their  opinions  as  to  the  damages  inflicted  upon  plaintiff 
by  breach  of  contract  of  marriage  by  the  defendant." 

While  much  has  been  wntten  by  elementaiy  writers,  and  in  the 
(pinions  of  the  courts,  as  to  the  admissibility  of  the  opinions  of 
witnesses  as  evidence,  we  are  not  aware  of  any  case  in  which  the 
precise  question  raised  by  this  appeal  has  been  determined.  We 
must  therefore  resort  to  the  general  principles  of  evidence,  and 
from  them  deduce  the  rule  applicable  to  this  particular  case. 

There  can  be  no  doubt  that  as  a  general  rule  a  witness  is  not  at 
liberty  to  express  an  opinion,  but  must  confine  himself  to  the  state- 
ment of  facts  ;  but  there  is  as  little  doubt  that  this  rule  is  subject 
to  many  exceptions.  This  will  be  seen  by  reference  to  the  care  of 
OommonweaUh  v.  SiurtivatU,  117  Mass.  122,  and  the  note  to  that 
case  as  reported  in  19  Am.  Bep.  410,  as  well  as  to  the  case  of  Stat4 
V.  Pik$,  49  N.  H.  399  ;  s.  o.,  6  Am.  Bep.  533  ;  especially  the  dis- 
senting opinion  of  DoB,  J.,  which  afterward  received  the  sanction 
of  the  same  court  in  Hardy  v.  Merrill,  56  N.  H.  227  ;  s.  c,  22  Am. 
Rep.  441,  where  the  case  of  State  v.  Pike,  was  overruled.  In 
these  cases  will  be  found  elaborate  discussion  of  the  subject  and 
very  full  collections  of  the  authorities. 
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In  1  Whart  By.^  §  511,  the  writer,  m  discussing  this  subject, 
after  mentioning  many  instances  in  which  exceptions  to  the  general 
rule  have  been  allowed,  lays  down  the  following  principle  : 
**  Whenever  a  condition  of  things  is  such  that  it  cannot  be  re- 
pi*oduced  and  made  palpable  in  the  concrete  to  the  jury,  or  when 
language  is  not  adequate  to  such  realization,  then  a  witness  may 
describe  it  by  its  effect  on  his  mind,  even  though  such  effect  be 
opinion."  Again,  in  section  450,  the  same  author,  in  showing 
that  the  exception  to  the  general  rule  is  not  confined  to  the 
case  of  the  testimony  of  an  expert,  speaks  of  the  admissibility  of 
opinions  as  to  the  amount  of  the  damages  caused  by  another's  act 
in  these  words:  *^  When  the  thing  damaged  is  one  of  every  day  use, 
whose  depreciation  an  ordinary  observer  can  estimate,  then  such 
an  observer  may  be  called  to  express  his  opinion  of  the  extent  of 
the  damage  sustained.  If  the  facts  which  form  the  basis  of  such 
an  opinion  can  be  specified,  then  they  must  be  stated  ;  if  the  con- 
clusion IS  one  which  the  jury  can  draw,  then  to  the  jury  must  be 
left  the  drawing  the  conclusion.  But  when,  as  is  often  the  case, 
these  facts  can  be  best  expressed  by  the  damage  they  dause,  then 
this  damage  and  its  extent  may  be  testified  to  by  the  witness." 

In  Commonwealth  v.  Siurtivant,  supra,  it  is  said:  *'  The  exception 
to  the  general  rule,  that  witnesses  cannot  give  opinions,  is  not  con- 
fined to  the  evidence  of  experts,  testifying  on  subjects  requiring  spe- 
cial knowledge,skill  or  learning, but  includes  the  evidence  of  common 
observers,  testifying  to  the  result  of  their  observation  made  at  the 
time,  in  regard  to  common  appearances  or  facts,  and  a  condition  of 
things  which  cannot  be  reproduced  and  made  palpable  to  a  jury. 
Such  evidence  has  been  said  to  be  competent  from  necessity,  on 
the  same  ground  as  the  testimony  of  experts  as  the  only  method  of 
proving  certain  facts  essential  to  the  proper  administration  of  jus- 
tice." 

In  Hardy  v.  Merrill,  it  is  said :  ''  Opinions  of  witnesses,  de- 
rived from  observation,  are  admissible  in  evidence,  when  from  the 
nature  of  the  subject  under  investigation  no  better  evidence  can 
be  obtained." 

The  case  of  SeiblM  v.  Blaekwell,  1  McJtull  66,  referred  to  in  the 
argument,  is  not  in  confiict  with  these  authorities.  There  the 
question  was,  whether  non-professional  witnesses  could  express  an 
opinion  as  to  the  existence  of  disease  in  a  slave  ;  and  the  point 
really  decided  was,  that  they  could  do  so,  inasmuch  as  it  appeared 
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tlmt  they  had  first  stated  the  facts  upon  which  they  based  their 
opinions.  It  is  true^  O'Nball,  J.,  did  say,  that  if  they  had  marely 
expressed  their  opinions  without  stating  the  facts,  their  testimony 
ought  to  have  been  rejected ;  but  that  was  said  in  reference  to  a 
case  where  the  facts  could  have  been  reproduced  before  the  jury. 

From  these  authorities  we  deduce  the  following  conclusions: 
First.  That  the  exception  to  the  general  ruk,  that  the  opinions  of 
witnesses  are  not  competent  evidence,  is  not  confined  to  the  case  of 
expert  testimony.  Second.  That  while  it  is  necessary  that  the 
witness  should  firat  state  the  facts  upon  which  he  bases  his 
opinions,  where  the  facts  are  such  as  are  capable  of  being  repro- 
duced in  language,  it  is  not  necessary  to  do  so  where  the  fiicts 
are  not  capable  of  reproduction  in  such  a  way  as  to  bring  before  the 
minds  of  the  jury  the  condition  of  things  upon  which  the  witness 
bases  his  opinion.  Third.  That  such  evidence  is  competent  from 
the  necessity  of  the  case. 

Now,  to  apply  these  principles  to  the  case  under  consideration  : 
The  only  question  for  the  jury  was  as  to  the  amount  of  damages 
sustained  ^y  the  plaintiff,  and  this  question  was  to  be  determined 
by  the  evidence  adduced.  The  witnesses  whose  testimony  was  ob- 
jected to,  were  not  strangers,  who  were  called  upon  to  express  an 
abstract  opinion  as  to  the  amount  of  damages  which  a  lady  would 
sustain  by  the  breach  of  promise  of  marriage,  but  they  were  inti- 
mate acquaintances,  who  knew  well  the  social  position  of  the 
plaintiff,  her  temperament  and  dispoeition,and  all  her  surroundings, 
and  from  the  knowledge  thus  acquired  they  formed  their  estimate 
of  the  damages  which  she  had  sustained.  It  is  difficult  to  conceive 
how  it  would  have  been  possible  for  these  witnesses  to  state  all  the 
various  facts,  or  reproduce  in  language  the  condition  of  things, 
upon  which  they  based  their  estimates,  so  as  to  make  the  same  pal- 
pable to  the  minds  of  the  jury.  How  could  they  express  in  lan- 
guage the  degree  of  sensibility  of  the  lady,  or  the  numerous  other 
impalpable  things  which  went  to  make  up  their  estimate  of  the 
amount  of  damages  which  she  had  sustained  ?  We  think  it  was 
just  one  of  those  cases  where,  in  the  language  of  that  eminent 
author,  Wharton,  the  '^  facts  can  be  best  expressed  by  the  damage 
they  cause." 

In  our  judgment  therefore  there  was  no  error  in  admitting  the 
testimony  of  these  witnesses,  especially  where,  as  in  this  case,  the 
jury  were  carefully  instructed  that  they  were  not  bound  to  adopt 
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the  estimates  made  by  the  witnesses,  but  they  were  to  be  considered 
along  with  all  the  other  testimony  in  the  case,  from  which  the  juiy 
were  to  make  their  own  estimate  as  to  the  amount  of  damages. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Ooort  be  affirmed. 


PnroKKiT  y«  Wbstbrn  Union  Tblbob^fh  OoKPAjrr. 

(19  8.  C.  71.) 

TBlegraph  —  n<yft>«Mfl. 
n  UFFIOIENTLY  reported,  ante,  499. 


Magbe  y.  O'Nbhii. 
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WUl^une&rtaini^^eandUion  for  MetaHan  ^dtuoH&m, 

A  Mqaett  on  cooditloii  that  the  benefldary  shall  be  educated  In  the  Bomaa 
OathoUe  ftdth  Is  not  onoertein,  imporaible,  against  pabUo  poliejr  nor  nneon. 
•titntSonal. 

ACTION  for  a  legacy.     The  opinion  states  the  case.  The  plaint* 
iff  had  judgment  below. 

BimowUm  A  BarkWy  for  appellants. 

A.  0.  Jlagraih,  contra. 

McOowAK,  J.  John  Magee,  of  Charleston,  by  a  clause  of  his 
will,  devised  as  follows  :  ''Item.  I  bequeath  one-twentieth  part  of 
the  remaining  collections  and  proceeds  arising  from  the  debts  col- 
lected and  the  sales  of  all  my  personal  property  and  real  estate  to 
my  friends  John  F.  O'Neill  and  Thomas  O'Brien,  to  them  and 
their  heirs,  in  trust,  to  invest  the  same  in  property  yielding  a  cer- 
tain interest,  which  said  income  or  interest  shall  be*  ap])ro]>rint(Ml  to 
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the  maintenanoe  and  education  of  my  grandchild  Elizabeth  Magee, 
daughter  of  my  deceased  Bon,  the  late  Captain  Arthur  Magee,  until 
her  day  of  marriage  or  when  she  attains  the  age  of  twenty-one 
years,  proyided  she  is  educated  in  some  Roman  Catholic  female 
seminary  or  school,  and  is  reared  as  a  Roman  Catholic  in  the  com- 
manion  and  faith  of  her  deceased  father,  the  said  Arthur  Magee ; 
and  on  her  day  of  marriage  or  attaining  the  age  of  twenty-one 
years,  the  bequest  —  the  whole  amount  —  shall  be  paid  oyer  to  her 
and  her  heirs,  foreyer  freed  from  all  trusts  whateyer.  But  if  the 
said  Elizabeth  Magee  is  not  educated  at  a  Catholic  seminary  or 
school,  and  reared  as  a  Roman  Catholic  in  the  faith  of  the  Roman 
Catholic  Church,  then  it  is  my  intention,  will  and  direction  that 
the  bequest  shall  accumulate,  the  interest  or  income  as  it  arises 
shall  be  added  to  the  principal  until  the  said  Elizabeth  Magee's 
death  or  marriage  or  attaining  the  age  of  twenty-one  years,  when, 
on  the  happening  of  either  of  these  eyents,  the  whole  amount  — 
principal  and  interest  —  shall  be  diyided  and  paid  oyer  to  the  trus- 
tees of  my  daughter  Elizabeth  West,  the  wife  of  Preston  West,  and 
Mary  Brown,  the  wife  of  Isaac  Brown,''  etc.,  and  then  specifying 
the  limitations  and  conditions  to  which  the  said  property  should  be 
subject. 

When  the  said  Elizabeth  Magee  arriyed  at  the  age  of  twenty-one 
years  (she  is  now  the  wife  of  J.  E.  Harris),  she  filed  the  complaint 
in  this  case  against  the  trustees  named  in  the  will,  asking  that  they 
should  account  for  the  said  bequest,  with  -the  accumulated  interest, 
and  upon  that  accounting  pay  oyer  the  same  to  her  under  the  will 
of  her  grandfather,  John  Magee.  The  trustees  of  Elizabeth  West 
and  her  children,  and  of  Mary  Brown  and  her  children,  were  also 
made  parties,  and  they  all  answered,  claiming  that  the  bequest 
should  be  paid  to  them,  for  the  reason  that  the  express  terms  and 
conditions  upon  which  the  legacy  had  beengiyen  to  the  trustees  for 
the  plaintiff  had  not  been  complied  with — that  Elizabeth  Magee 
was  not  **  educated  at  a  Roman  Catholic  female  seminary  or  school 
and  reared  as  a  Roman  Catholic  in  the  faith  of  the  Roman  Catholic 
Church,"  as  expressly  proyided  by  the  will. 

The  cause  was  referred  to  Isaac  Hayne,  Esq.,  as  special  referee 
to  take  the  testimony  and  report  on  the  law  and  facts  inyolyed  in 
the  case,  who  took  the  testimony  and  reported  among  other  things 
as  follows  :  ^*  That  when  the  said  Elizabeth  Magee  was  about  four 
years  old,  and  while  her  father  was  still  aliye,  she  was  baptized  in 
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the  Roman  Catholic  Church,  but  she  had  not  been  '  educated  at  a 
Roman  Catholic  seminary  or  school/  and  the  evidence  does  not 
-establish  that  she  was  *  reared  in  the  faith  of  the  Roman  Catholic 
Church.'  That  nothing  was  said  or  done  either  by  her  mother  or 
the  said  trustees  prior  to  the  year  1869  in  regard  to  a])propriating 
the  interest  and  income  of  the  trust  estate  to  the  iiiiiintciuince  and 
education  of  the  said  Elizabeth  Magee.  About  that  time  Mrs.  Magee 
(the  widow  of  Arthur  Magee),  who  was  then  living  with  her 
daughter  at  Greenville,  South  Carolina,  applied  to  the  trustees  and 
requested  them  to  assist  her  from  the  trust  estate  in  the  education  of 
her  daughter.  Mr.  O'Neill  referred  her  to  Mr.  O'Brien,  who  stated 
that  the  interest  and  income  of  the  estate  was  inadequate  to  main- 
tain and  educate  Miss  Magee  at  a  Roman  Catholic  institute  or  school 
He  proposed  however  that  Mrs.  Magee  should  furnish  Miss  Magee 
with  the  necessary  clothing  and  defray  her  travelling  expenses  in 
.going  to  such  an  institution  or  school  (there  being  no  such  school 
located  in  Greenville),  and  that  the  trustees  should  then  pay  her 
expenses  at  the  institute  or  school  for  a  limited  period,  say  for 
ihbout  six  months.  This,  he  said,  was  as  much  as  the  tnistees 
could  undertake  to  do,  in  view  of  the  small  income  which  the  trust 
estate  yielded,"  etc. 

And  the  referee  concluded  his  report  as  follows  :  "It  would 
seem  then,  that  the  continuance  of  the  estate,  bequeathed  to  Miss 
Magee,  having  been  made  to  depend  upon  a  condition  which  is, 
in  its  nature,  too  vague  and  uncertain  to  be  made  the  subject  of 
judicial  investigation,  the  condition  is  void  for  uncertainty,  *  my 
-conclusion  being  that  it  cannot  be  judicially  ascertained  whether 
Miss  Magee  was  or  was  not  *  reared  in  the  faith  of  the  Roman 
Catholic  Church ; '  and  further,  that  she  cannot  be  deprived  of 
her  legacy,  unless  the  court  shall  decide  that  this  condition,  as 
well  as  the  condition  which  required  her  to  be  'educated  at  a 
Roman  Catholic  school,'  has  or  has  not  been  performed.  I 
report,  as  my  conclusion  of  law,  that  her  estate  and  interest  in 
the  legacy  continues  as  if  no  such  condition  had  been  attached 
thereto,  and  that  she  is  entitled  to  have  the  trust  estate  hereinbefore 
mentioned  transferred  and  paid  over  to  her  absolutely." 

Exceptions  were  filed  to  this  report,  and  the  cause  came  on  to  be 
heard  by  Judge  Hudsok,  who  decided  that  the  plaintiff  was  entitled 
to  the  legacy  given  under  the  will  of  John  Magee  ;  that  she  took 
therein  a  vested  interest,  that  the  condition  annexed  is  a  condition 
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gubsequenty  that  the  non-perfonnaiioe  thereof  does  not  affect  her 
interest,  because  its  subsequent  non-performance,  if  it  be  valid,  was 
owing  to  no  &ult  of  the  infant,  nor  of  those  having  control  of  the 
income  and  of  her  education,  as  we  have  before  stated,  but  chiefly 
because  the  condition  is  void  and  inoperative  as  against  public  policy ; 
and  that  the  legacy,  with  the  accumulation  of  the  interest  thereon, 
be  paid  over  to  the  plaintiff  by  the  special  depositaries  with  whom 
it  has  been  placed  under  and  subject  to  the  order  of  the  court 

From  this  decree  the  defendants  appeal  to  this  court  upon  ihe 
following  grounds : 

1.  ''That  his  honor  was  mistaken  in  his  apprehension  of  the 
testimony  as  to  the  attitude  of  the  trustees  to  the  plaintiff  and  her 
mother,  and  of  their  reply  to  her  application  in  1869  ;  neither  of 
the  trustees,  in  their  written  reply,  having  stated  that  the  fund 
was  not  sufficient  to  maintain  her  at  a  Roman  Catholic  school  for 
more  than  six  months. 

2.  *'  That  the  statements  of  Mrs.  Magee  bore  on  their  face  the 
evidence  of  bias,  and  were  wholly  insufficient  to  support  or  justify 
any  conclusion  of  fact  in  the  case. 

3.  '*  That  his  honor  erred  in  holding  that  *  the  testimony  of  the 
trustees  is  very  explicit  on  this  point ;  that  the  provision  made  for 
the  grandchild  did  not  admit,  in  itself,  of  the  performance  of  the 
condition,  and  that  in  reply  to  the  letter  of  the  mother,  the  trustees 
plainly  state  that  the  income  was  not  sufficient  to  admit  that  to  be 
done,  which  it  is  contended,  should  have  been  done,  or  if  not  done, 
that*  the  legacy  should  be  lost  to  the  plaintiff.'  That  on  the  contrary 
the  letter  of  Mr.  O'Brien  shows  that  the  fund  had  increased  from 
$1,500  to  $4,000  in  1869,  and  says  not  a  word  of  its  insufficiency. 

4.  '^  That  his  honor  erred  in  holding  that  '  compliance  with  the 
conditions  was  impossible,  because  the  provision  made  for  it  was 
wholly  inadequate,'  and  that  the  testator  himself  made  the  condi- 
tions of  the  will  impossible  of  performance. 

5.  ''  That  his  honor  erred  in  holding  that  the  plaintiff  took  in 
tlie  legacy  under  the  will  a  vested  interest  and  that  as  a  conse- 
quence, the  conditions  attached  were,  in  their  nature,  subsequent 
and  not  precedent. 

6.  ''  That  his  honor  erred  in  holding  that  the  conditions  of  the 
bequest  are  void  as  against  public  policy. 

7.  **  That  his  honor  erred  in  holding  that  the  condition  annexed 
is  a  condition  subsequent,  and  thiit  tlio  uon-performance  thereof 
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doefi  not  affect  her  interest  because  the  condition  is  Toid  and  in- 
operatiye  and  against  public  policy." 

The  Circuit  judge  held  that  the  referee  committed  error  in  de- 
ciding as  matter  of  law,  that  '^  it  could  not  be  judicially  ascertained 
whether  Elizabeth  Magee,  the  plaintiff  was  not  reared  in  the  faith 
of  the  Roman  Catholic  Church/'  and  in  this  we  concur  with  the 
Circuit  judge.  We  think  the  phrase  alluded  to  in  the  testator's 
will  meant  no  more  than  that  Elizabeth  should  be  reared  within 
the  circle  and  under  the  influences  of  the  Roman  Catholic  Church, 
in  which  she  had  already  been  baptized,  and  that  was  susceptible 
of  proof  like  any  other  fact  So  that  it  is  clear  that  the  proviso  m 
the  will  of  her  grandfather  was  not  carried  out,  and  the  only 
question  is  one  of  law,  whether  under  all  the  circumstances  of  the 
case,  the  court  will  adjudge  the  plaintiff,  notwithstanding  the  con* 
dition  in  the  will  was  not  performed,  to  be  entitled  to  the  legacy^ 
or  that  it  goes  over  to  the  defendants,  her  aunts,  by  way  of  substi-^ 
tution  or  limitation. 

As  the  legacy  was  not  giyen  directly  to  Elizabeth,  but  to  trus- 
tees with  directions  to  pay  it  oyer  to  her  "on  the  day  of  her  niar- 
riage  or  attaining  the  age  of  twenty-one  years,"  provided  certain 
conditions  were  complied  with,  it  is  insisted  that  she  had  no  vested 
interest  in  the  legacy,  but  it  remained  contingent  until  the  time 
arrived  for  its  payment,  and  as*  a  consequence  that  the  conditious 
which  were  imposed  were  conditions  precedent  in  their  character, 
and  their  non-performance,  from  any  cause  whatever,  prevented 
the  interest  in  the  legacy  from  ever  attaching.  All  the  authorities 
agree  that  conditions  precedent  must  be  strictly  construed,  and  that 
nothing  vests  until  the  thing  happens,  whotlxM*  it  be  possible  or  im- 
possible, legal  or  illegal,  or  in  conformity  to  public  policy  or  against 
it.  And  in  this  regard  we  confess  that  we  do  not  clearly  see  the 
distinction  contended  for  between  this  case  and  that  of  Drayton  v. 
Gfrimke,  Rich.  Bq.  Oas.  321  ;  24  Am.  Dec.  419,  where  it  was 
held  that  a  bequest  to  two  grandsons  **  on  their  arrival  at  the  age 
of  twenty-one  years  and  assuming  testator's  name  at  that  period," 
was  held  to  be  contingent,  and  that  the  grandsons  were  not  entitled 
to  the  profits  arising  before  compliance  with  the  conditions. 

But  as  in  this  case  the  income  was  appropriate  for  '^  mainte- 
nance "  as  well  as  education  of  the  legatee,  the  necessity  for  which 
might  precede  the  time  for  the  performance  of  the  condition  as  to 
ddncation,  and  as  our  view  makes  it  unnecessary,  we  wiU  not  go 
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iiito  the  refined  and  somewhat  artificial  learning  upon  the  subject 
of  conditions  precedent  and  subsequent,  but  consider  the  case  as 
one  in  which  an  equitable  interest  vested,  subject  to  be  defeated  by 
the  non-performance  of  the  condition  imposed.  Still  the  plaintiff 
cannot  recoyer  without  showing  performance  of  the  condition,  if  it 
was  possible  to  be  performed  and  not  objectionable  in  itself  as  being 
against  law  or  public  policy.  There  is  a  limitation  over  upon  fail- 
ure of  the  condition,  and  in  such  case  the  rule  is  that  the  testator 
shall  be  held  to  mean  precisely  what  he  says  —  that  the  words  will 
])()t  be  considered  as  creating  a  technical  condition,  but  rather  what 
is  culled  a  conditional  limitation.  ''But  in  regard  to  estates  over, 
dependent  upon  the  non-performance  of  conditions  subsequent, 
where  it  is  expressly  provided  that  the  estate  shall  go  over  upon  the 
failure  of  the  conditions,  the  donor  is  held  to  mean  precisely  what 
he  declares,  and  the  estate  over  takes  effect. ''  2  Bedf.  Wills,  §  W 
and  notes;  2  Jarm.  Wills  (5th  Am.  ed.),  527;  Ibxr.  FAdps,  20 Wend. 
437;  Finky  v.  King's  Lessee,  3  Pet  346;  Newell  v.  ITiehoU,  75  N. 
Y.  78;  1  Rop.  Leg.  750. 

In  the  first  place,  it  is  urged  that  the  condition  was  impossible, 
and  therefore  should  be  disregarded.  It  was  certainly  not  impossi- 
ble in  the  sense  in  which  that  term  is  usually  applied  to  conditions. 
''  In  the  view  of  the  common  law  a  condition  is  said  to  be  impossi- 
ble only  when  it  cannot,  by  any  human  means,  take  effect"  2 
Story  Eq.  1304.  But  we  gather  that  the  term  ''  impossible "  is 
used  here  in  another  sense,  viz.  :  that  the  thing  required  was  not 
to  be  done  by  the  beneficiary  herself,  who  was  an  infant,  but  by 
her  mother  or  those  who  had  charge  of  her  education,  and  the  be- 
quest itself  did  not  give  the  means  of  obtaining  the  education  re- 
quired ;  and  that  such  inadequacy  made  it  impossible,  and  was 
caused  by  the  testator  himself.  We  do  not  take  the  view  that  the 
bequest  was  given  for  the  purpose  of  educating  the  grandchild.  It 
seems  to  us  that  the  condition  as  to  the  manner  in  which  she  should 
be  educated  was  independent  of  the  source  from  which  the  means 
were  to  be  derived.  It  will  be  observed  that  the  corpus  was  not  to 
be  paid  to  Elizabeth  until  she  attained  her  majority,  at  which  time, 
in  the  ordinary  course  of  events,  it  was  probable  her  education  would 
be  completed. 

The  whole  tenor  of  the  will  shows  that  the  testator  did  not  intend 
the  trustees  to  take  charge  of  his  granddaughter  and  send  her  to 
school,  providing  the  means  to  do  so  out  of  the  legacy.     He  at- 
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tached  the  condition  and  left  it  to  the  mother  to  do  as  she  pleased 
—  to  act  in  regard  to  the  education  of  her  daughter  in  such  way  as 
to  secure  or  renounce  the  legacy.  It  is  true  that  he  directed  the  in- 
come which  might  arise  from  the  ''  one-twentieth  part "  of  his  es- 
tate (which  turned  out  to  he  $  1,500)  to  be  appropriated  to  the 
**  maintenance  and  education  '^  of  liis  grandchild,  but  he  did  not 
thereby  undertake  that  such  interest  would  be  suflScient  for  that 
purpose,  or  mean  any  thing  more  than  to  supplement  the  means  of 
the  mother,  and  even  this  assistance  was  only  to  be  rendered  on 
condition  that  the  child  was  to  be  sent  to  a  Catholic  school ;  and  if 
not  so  sent,  the  interest  was  to  be  then  retained  and  accumulate, 
as  clearly  appears  in  the  limitation  oyer.  ''But  if  the  said  Eliza- 
beth Magee  is  not  educated  in  a  Oatholic  seminary  or  school,  or 
reared  as  a  Roman  Oatholic,  in  the  faith  of  the  Boman  Oatholic 
Church,  then  it  is  my  intention,  will  and  direction,  that  this  be- 
quest shall  accumulate,  the  interest  or  income,  as  it  shall  be, 
added  to  the  principal  until  the  said  Elizabeth  Magee*s  death  or 
marriage,  eta,  when  on  the  happening  of  either  of  these  eyents, 
the  whole  amount,  principal  and  interest,^'  etc.,  to  go  oyer. 

Taking  this  to  be  the  proper  construction  of  the  will,  it  is  still 
suggested  that  the  condition  was  ''  impossible  "  from  the  fact  that 
Mrs.  Magee,  the  mother,  was  unable,  pecuniarily  to  send  her 
daughter  away  from  home  to  a  Oatholic  school.  The  rule  is  that 
be  who  affirms  must  proye,  and  we  do  not  see  satisfactory  eyidence 
of  the  fact ;  but  passing  that,  it  certainly  does  appear  that  Mrs. 
Magee  could  haye  utilized  the  interest  in  the  hands  of  the  trustees 
for  that  purpose,  which  would  haye  been,  at  least  part  performance, 
and  as  suggested  by  one  of  the  trustees  might  haye  been  taken  as  full 
performance.  ''  When  a  literal  compliance  with  the  conditions  be- 
comes impossible,  from  unayoidable  circumstances,  and  without  any 
default  of  the  party,  it  is  sufficient  that  it  is  complied  with  as 
nearly  as  it  practically  can  be,  or  as  is  technically  called,  cy  pres .  ** 
1  Story  Eq.  291 . 

Mrs.  Magee  remoyed  from  Charleston  to  Oreenyille,  where  there 
was  no  Catholic  female  seminary,  a|id  knowing  the  terms  of  the 
will,  made  no  application  for  interest  or  income  except  on  one 
occasion,  when  she  wrote  to  the  trustees,  asking  assistance  in  the 
education  of  her  daughter,  not  to  send  her  howeyer  to  a  Catholic 
school,  but  to  one  at  home  of  a  different  &ith .  The  trustees  as- 
sented to  the  use  of  the  interest  for  the  purpose  of  her  education. 
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but  interposing  the  known  condition  that  she  should  be  sent  to'  a 
Catholic  school.  Mrs.  Magee  testified:  '' That  when  Mr.  O'Brien 
made  the  proposition  above  referred  to  in  1869,  he  merely  said  that 
the  fund  was  not  sufficient  to  do  more  than  has  been  stated  for  a 
period  of  six  months.  In  that  conyersation  Mr.  O'Brien  said  that  lie 
was  anxious  that  Miss  Magee  should  get  the  legacy,  and  that  carry- 
ing out  the  plan  suggested  it  would  give  the  trustees  a  pretext  for 
turning  oyer  the  fund  to  her,  that  he  did  not  propose  to  educate 
her,  "  etc.  In  the  delicate  position  in  which  they  were  placed,  the 
trustees  seemed  to  have  done  their  whole  duty,  and  they  have  ac- 
counted and  been  discharged,  leaving  the  fund  for  whoever  maybe 
decided  to  be  entitled  to  it  Nothing  more  was  heard  of  a  desire  to 
receive  the  interest,  and  we  cannot  resist  the  conclusion  that  it  was 
decliiied  on  the  condition  of  sending  Elizabeth  to  a  Catholic  school, 
either  ih  aid  of  her  own  means,  or  for  the  limited  portion  of  the 
year  the  amount  authorized.  So  that  the  condition  cannot  be  dis- 
regarded upon  the  ground  that  it  could  not  be  performed  in  whole 
or  '&t  least  in  part. 

But  asdukning  this  to  be  so,  it  is  urged  that  the  condition  itself 
wa^  void  as  being  in  contravention  of  public  policy.  The  phraae 
'*^  public  policy  '*  is  very  vague,  and  we  are  not  sure  that  we  clearly 
iinderistand  what  is  meant  by  it,  as  propounding  a  rule  for  judici^ 
action  in  deciding  the  rights  of  property.  It  is  the  duty  of  the 
legislature  to  make  laws  and  of  the  court  to  expound  them,  but  it 
is  not  so  clearly  perceived  what  is  the  duty  of  the  court  when  there 
is  ho  law  to  be  expounded,  and  the  court  is  called  ii|X)n  to  declare 
one.  it  is  true  that  there  are  certain  matters  which  courts,  by  de- 
cisions often  repeated,  have  declared  void  as  against  public  policy, 
stich  as  contracts  in  restraint  of  trade,  against  marriage  generally, 
marriage  brokage  bonds,  gambling  debts,  etc. ;  but  it  seems  to  us 
that  the  Subjects  in  which  the  court  undertakes  to  make  the  law 
by  itiere  declaration,  should  not  be  increased  in  number  without 
the  clearest  reasons  and  the  most  pressing  necessity. 

We  agree  entirely  with  the  authorities  on  the  subject  which  point 
but  the  danger  of  relying  on  general  notions  of  public  expediency 
or  policy,  which,  from  time  to  time,  may  vary  so  much.  As  to 
that  public  policy  which  is  within  the  cognizance  of  courts,  we 
cannot  conceive  of  a  better  definition  than  *that  given  by  a  dis- 
tinguished English  judge,  viz. :  '^  It  cannot  be  the  mere  opinion  of 
the  judge  upon  any  general  question  of  public  policy,  or  in  othcfir 
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words,  whether  the  judges  think  that  the  interests  of  the  public 
If ould  be  better  advanced  by  tolerating  or  refusing  to  tolerate  sucih 
provisos,  but  whether  they  are  in  contravention  of  any  established 
law,  or  in  contravention  of  the  spirit,  though  not  against  the  letter 
of  the  law.''  This  definition  approaches  something  like  clearness, 
and  is  in  conformity,  as  we  conceive,  with  our  decisions  in  WitttB 
V.  Jottiffe,  11  Bich.  Eq.  447  ;  DudUy  v.  Odom,  5  S.  G.  136. 

It  is  not  claimed  that  this  condition  is  in  contravention  of  any 
established  law.  We  know  of  none  which  prohibits  a  citizen  from 
using  his  own  means  in  educating  a  grandchild,  and  in  doing  so, 
to  make  his  own  choice  of  a  school,  and  have  the  education  given 
under  particular  influences,  religious  or  otherwiise.  We  have  no 
hierarchy —  no  particular  form  of  religious  worship  made  lawful, 
and  thereby  all  others  made  unlawful.  The  State  knows  no 
religious  denominations  further  than  to  protect  them  in  their, 
rights.  The  members  of  all,  as  well  as  those  who  are  memheis 
of  none,  are  equally  her  citizens,  and  she  has  enacted  no  law 
forbidding  education  under  the  forms  and  influence  of  any  of 
them. 

The  law  undoubtedly  is,  that  any  person  of  sound  mind  and 
of  full  age  may,  by  his  last  will  and  testament,  duly  executed, 
dispose  of  the  whole  or  any  part  of  his  estate  at  his  own  will  and 
pleasure,  except  in  two  or  three  cases  specially  mentioned.  Our 
books  are  full  of  authority  for  saying,  that  for  many  reasons,  it 
is  regarded  important  to  maintain  in  its  full  integrity  the  right 
which  belongs  to  a  testator  to  dispose  of  his  property  as  he 
pleases,  provided  only  his  disposition  is  not  in  violation  of  law. 
This  right  is  secured  alike  to  every  citizen,  whatever  is  his 
religious  faith,  be  he  Jew  or  Oentile,  Protestant  or  Catholic.  - 
This  testator  exercised  that  right,  and  there  is  certainly  no 
oxpress  law  which  requires  us  to  declare  any  part  of  his  will 
Toid. 

But  was  the  condition  in  this  will  as  to  the  demurrer  in  whioh 
the  legatees  should  be  reared  and  educated,  in  contravention  of  the 
0IHrit  of  our  law?  As  we  understand  the  argument,  the  precise 
point  is,  that  as  we  have  no  form  of  religious  worship  established 
by  law,  but  the  Constitution  declares  that  *^  No  person  shaU  be  de- 
prived of  the  right  to  worship  God  according  to  the  dictates  of  his 
own  oonsqience,"  any  requirement  attached  to  a  bequest  that  the 
legatee  shall  be  eduoated  and  reared  at  a  school  and  under  the  infln- 
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enoe  of  a  particular  d^iomination  of  Christians^  is  in  violation  of 
the  perfect  liberty  of  conscience  vouchsafed  to  all ;  and  there  being 
no  express  law  upon  the  subject,  the  court  should  declare  it  void  as 
against  public  policy.  Presented  in  this  form  it  is  certainly  a  new 
question  in  this  State,  if  not  in  the  United  States,  and  one,  in  some 
aspects,  not  without  difficulty. 

The  Constitution  does  declare  in  the  Bill  of  Rights,  section  9, 
that  ''  No  person  shall  be  deprived  of  the  right  to  worship  God  ac- 
cording to  the  dictates  of  his  own  conscience ;  **  but  it  also  declares, 
in  section  10,  that  ''No  form  of  religion  shall  be  established 
by  law,  but  it  shall  be  the  duty  of  the  general  assembly  to  pass 
suitable  laws  to  protect  every  religious  denomination  in  the  peace- 
able enjoyment  of  its  mode  of  worship,"  etc.  And  the  Constitution 
of  the  United  States  declares  that  ''  Congress  shall  make  no  law . 
respecting  an  establishment  of  religion,  or  prohibiting  the  free  ex- 
ercise thereof."    Art.  I,  Amend.  Constitution. 

*  Taking  these  provisions  together,  we  are  not  authorized  to  infer* 
from  the  prohibition  against  an  established  church,  that  the  govern* 
ment  is  indifferent  to  religion  in  all  its  forms.     It  must  be  supposed 
that  the  founders  of  our  government  knew  that  the  religious  senti- 
ment, besides  involving  the  highest  interest  and  duty  of  man^  has? 
always  been  a  potent  agency  in  giving  strength  to  law  and  permanency 
to  order.     We  assume  tha^  the  separation  of  church  and  State  was, 
made  because  it  was  conceived  that  matters  of  faith  are  too  elevated' 
and  spiritual  for  humain  control,  and  possibly  for  the  additional  • 
reason  that  the  diversity  of  creeds  rendered  hopeless  the  task  of 
giving  authoritative  sanction  to  one  without  unjustly  depressing' 
others  ;  all  being  equally  sound  and  essential  in  the  views  of  those ' 
entertaining  them. respectively.     Instead  of  saying  that  the  govern- • 
ment  has  renounced  all,  it  is  more  correct  to  say  that  the  govern** 
ment  recognizes  all.  religious  denominations.  ^ 

The  Constitution,  which  prohibits  the  establishment  of  any  otie^' 
protects  each  and  all  ''in  the  peaceable  enjoyment  of  its  own  mode 
of  worship."  It  is  not  denied  that  one  of  the  most  marked  and' 
distinctive  features  of  our  institutions  is  the  perfect  and  unqualified  '• 
freedom  of  opinion  in  matters  of  religion  which  they  secure  to  all' 
who  dwell  under  them. 

It  seems  to  us  that  the  leading  purpose  was  to  prohibit  the  estab- 
lishment of  any  particular  form  of  religion,  which  would  deprive  per-  ^ 
sons  not  belonging  to  the  favored  churcli,  of  the  right  to  worship' 
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according  to  the  dictates  of  their  own  cousciences,  but  to  go  no 
further,  except  to  protect  all.  Oan  it  be  properly  said  to  be  against 
the  spirit  of  the  Constitution,  for  a  member  of  one  of  these  relig- 
ious denominations,  so  protected,  to  endeayor  by  peaceable  and 
legal  means  to  extend  his  faith  and  to  influence  his  children  and 
grandchildren  to  adhere  to  the  church  of  their  fathers-^ for  one 
belonging  to  the  Presbyterian  or  Methodist,  or  any  other  denomi- 
nation, to  use  such  influences  as  argument,  association,  schools, 
colleges,  donations,  etc.,  to  impress  the  minds  of  others,  and  partic- 
ularly the  youth  of  the  country  ?  Because  such  things  may  haye 
some  effect  in  determining  religious  opinions,  can  it  be  truly  said 
that  therefore  they  yiolate  liberty  of  conscience,  and  are  produc- 
tiye  of  eyil  consequences  to  the  public  —  against  public  policy  ? 

As  we  understand  it,  the  good  work  of  the  ministers  of  the  dif- 
ferent denominations,  under  the  highest  commission,  is  directed  to 
the  promotion  of  morality,  the  increase  of  religion,  and  making 
conyerts  to  their  own  particular  tenets,  and  upon  this  priyilege  repts 
the  justiflcation  of  all  yoluntary  contributions  to  denominational 
schools  and  colleges,  which  the  distinguished  counsel  for  the  plaint- 
iff admitted  were  legal.  He  said:  ''  If  the  testator  had,  in  place 
of  the  plaintiff,  giyen  his  money  to  establish  a  Roman  Catholic 
school  or  college,  his  perfect  right  to  do  so  could  not  haye  been 
disputed.  In  England  a  trust  to  establish  a  place  of  worship  for 
Protestant  dissenters  was  held  good ;  and  also  a  bequest  for  en- 
abling persons  professing  the  Jewish  faith  to  obsenre  its  rights. 
1  Jarm.  Wills,  190.  *  *  *  But  the  toleration,  and  I  use  the 
term  in  no  inyidious  sense,  of  the  right  of  one  to  dispose  of  his 
property  is  different  from  the  use  made  of  it  when  it  becomes  a 
means  of  coercion,"  etc. 

It  seems  to  us  that  in  principle  the  distinction  is  rather  shadowy 
between  a  donation  for  a  school  to  be  conducted  according  to  cer- 
tain religious  forms,  and  one  to  a  person  to  be  educated  in  that 
school.  It  is  admitted  that  such  a  condition  as  that  under  consid- 
eration would  be  held  good  in  England,  provided  the  church 
indicated  was  the  Church  of  England  ( CUtvering  y.  Bllisan,  7  H.  L. 
Cas.  707);  but  it  is  said  that  it  would  be  held  good  there  only  for 
the  reason  that  that  church  is  established  by  law,  '*  because  such 
a  condition  would  be  the  public  policy  declared  by  the  goyemment, 
carried  out  in  the  disposition  of  the  property."  Apply  this  princi- 
ple to  our  condition.     We  haye  no  established  church,  and  there* 
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fore,  in  the  proper  sense  of  the  term,  no  '^  dissenters."  Our  Con- 
stitution recognizes  all  denominationsy  and  directs  that  the  general 
assembly  shall  pass  laws  for  their  protection.  If  recognition  by 
law  is  the  ground  upon  which  courts  are  authorized  to  declare  what 
is  termed  the  public  policy  of  the  State,  it  would  seem  that  what 
is  allowed  in  England  as  to  one,  because  recognized  by  law,  might 
here  be  allowed  as  to  all,  equally  recognized  by  the  fundamental 
law. 

Wc  do  not  regard  this  case  as  analogous  to  that  of  Edgerton  y.  Earl 
Brotvnlow,  4  H.  L.  Cas.  149.  In  that  case  John  William,  Seventh 
Earl  of  Bridgewater,  held  under  the  crown  a  great  dignity,  in  the 
nature  of  a  public  office,  which  was  about  to  expire  with  hinu  He 
desired  to  haye  this  dignity  reyiyed  in  his  family,  and  for  that  ex- 
press purpose  deyised  his  immense  estates  to  Lord  Brownlow,  but 
if  he  should  die  *'  without  haying  acquired  the  title  of  Duke  or 
Marquis  of  Bridgewater,  then  the  4eyi9e  should  be  yoid.''  The 
condition  of  the  deyise  was  held  to  be  yoid  as  against  the  public 
policy  of  England,  in  regard  to  the  acquisition  of  dignities  at  the 
disposal  of  the  crown.  The  terms  of  the  condition  made  it  an  im- 
portant  matter  of  state.  On  the  contrary,  thei  matter  here  is  purely 
one  of  private  right  in  regard  to  private  property. 

The  power  of  disposition  is  general  The  power  to  give  includes 
the  right  to  withhold  or  to  fix  the  terms  of  gift,  no  matter  how 
whimsical  or  capricious  they  may  be,  only  provided  they  do  not  in 
any  way  violate  the  law.  Mr.  Magee,  in  his  life-time,  could  hate 
given  money  to  educate  his  granddaughter  at  a  particular  school, 
or  he  could  have  withheld  it  at  his  pleasure.  Suppose  he  had  en- 
tered into  a  covenant  with  Elizabeth  or  her  mother,  that  if  she  wag 
educated  ut  a  particular  school  named  and  under  certain  religions 
influences,  he  would,  upon  her  attaining  twenty-one  years,  pay  to 
her  five  thousand  dollars,  we  suppose  that  if  she  were  not  so  edu- 
cated, she  could  not  go  into  the  court  and  recover  the  money.  Sup- 
pose, further,  that  before  the  time  for  payment  arrived  John  Magee 
had  died,  would  that  strengthen  her  claim  to  recover  the  money 
against  her  personal  representatives  ?  We  are  unable  to  see  any 
material  difference  in  regard  to  the  necessity  of  complying  witli 
the  terms  imposed,  between  this  supposed  case  and  that  of  a  volun- 
tary gift  by  will. 

We  cannot  say  that  the  terms  of  this  will  so  &r  exceed  the 
license  which  is  allowed  the  citizen  in  the  disposition  of  his  own 
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property^  as  to  render  it  void  as  against  public  policy.  We  do  not 
understand  that  there  was  any  thing  in  this  bequest  which  can  be 
properly  called  coercion,  or  that  Elizabeth  was  ^^  deprived  **  of  the 
liberty  of  conscience.  Terms  were  attached  to  the  bequest  which 
may  seem  to  us  exacting,  unkind  and  unnecessary,  but  we  cannot 
Bay  they  were  unlawful  or  that  they  were  complied  with.  If  they 
were  declined  from  conscientious  motives,  far  be  it  from  us  to  say 
that  such  conduct  was  wrong ;  but  from  our  view  of  the  law,  we 
are  constrained  to  hold  that  the  legacy,  with  its  accumulations  of 
interest,  must  go  to  those  to  whom,  in  the  event  which  has  hap- 
pened, it  was  given  by  the  will. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  the  case  demanded  for  such  further  orders 
as  may  be  necessary. 

Reversed  and  remanded. 


Oajtb^y  v.  JOKBS, 

W^  "  Ufi  utate  er  ff. 

Where  theteptator  gave  "  to  mjr  daughter  Nanejr  all  mj  real  and  personal 

estate  of  ever/  deecription  and  all  the  money  dae  to  me  to  use  and  dlspoee  of 

aa  she  majr  think  proper  daring  her  natural  life  provided  she  maintains  and' 

sapports  her  moUier  deoentlj  daring  her  life/' there  being  no  remainder 

.  over  or  reeidaarj  clause,  hM,  that  Nancy  took  a  fee. 

A  CTION  to  recover  land.    The  opinion  states  the  case. 

Holmes  A  Simpson,  for  appellaata. 
J.  W.  Ferguson,  contra. 

McIybb,  J.  These  two  cases,  resting  upon  the  same  facts  and 
involving  the  same  legal  principles,  were  heard  together  on  Circuit, 
and  were  heard  and  will  be  considered  together  here. 

The  plaintiffs,  as  heirs-at-law  of  William  Oanedy,  deceased,  seek 
to  recover  two  tracts  of  land  —  one  in  the  possession  of  defendant, 
Jones,  and  the  other  in  the  possession  of  the  defendant  Riddle  ^- 
VoL.  XL7  —  98 
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which  had  been  conveyed  to  them  by  Nancy  Ganedy  upon  the 
theory  that  she  had  only  a  life-estate  therein,  and  that  apon  her 
death  (which  occurred  prior  to  the  commencement  of  these  actions), 
the  tracts  of  land  in  question  reverted  to  the  heirs-at-law  of  said 
William  Oanedy.  It  was  conceded  that  the  land  belonged  to  William 
Ganedy  at  the  time  of  his  death,  and  that  he  died  leaving  a  will,  of 
which  the  following  is  a  copy  :  **  In  the  name  of  Ood  Amen.  I 
William  Ganedy  *  *  *  being  desirous  to  dispose  of  all  suck 
worldly  estate  as  it  hath  pleased  God  to  bless  me  with  do  make  and 
ordain  this  my  last  will  in  manner  following  I  desire  that  all  my 
just  debts  and  funeral  expenses  be  paid  then  I  give  to  my  daughter 
Nancy  Ganedy  all  my  real  and  personal  estate  of  every  description 
and  all  the  money  due  me  to  use  and  dispose  of  sis  she  may  think 
proper  during  her  natural  life  provided  she  maintains  and  supports 
her  mother  Elizabeth  Ganedy  decently  during  her  life  and  lastly  I 
do  constitute  and  appoint  my  daughter  Nancy  Ganedy  executrix  of 
this  my  last  will  and  testament  hereby  revoking  all  other  and  former 
wills  and  testaments  by  me  heretofore  made." 

The  questions  made  txitn  upon  the  proper  construction  of  this 
wilL  The  Gircuit  judge  held  that  the  will  conferred  only  a  life-estate 
upon  Nancy,  and  that  upon  her  death  the  estate  reverted  to  the 
heirs  of  the  testator ;  but  that  Nancy,  being  one  of  the  heirs,  her 
share  beqam^  vested  in  her  alienees,  the  defendants,  Jon^s  and. 
Riddle ;  and  therefore  that  it  was  a  proper  case  for  partition.  He 
ther^ore  granted  orders  for  the  ourpose  of  carrying  into  effect  thiit 
view.  . 

The  defendants,  Jones  and  Riddle,  make  three  points  by  this 
appeal :  1.  That  by  a  proper  construction  of  the  will  of  William 
Ganedy,  his  daughter  Nancy  took  an  estate  in  fee  and  not  a  life- 
estate  merely.  2.  That  if  she  took  only  a  life-estate,  yet  she  took 
such  estate  with  power  to  disposeof  the  property  ^absolutely ;  and 
that  having  exercised  the  power  by  conveying  to  Jones  and  Riddle 
the  land  in  question,  they  took  absolute  estates  thereiu.  3.  That 
the  plaintiffs  having  failed  to  make  out  the  case  as  stated  in  their 
complaints,  which  were  not  framed  with  a  view  to  partition,  the 
complaints  should  have  been  dismissed,  and  it  was  error  to  order 
partition. 

First,  then,  as  to  the  nature  of  the  estate  which  Nancy  Ganedy 
took  under  a  propier  construction  of  the  will.  The  cardinal  rule  in 
construing  a  will  is  to  look  for  the  iritonrion  of  the  testator  as  ex- 
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pressed  in  the  words  of  the  will.  With  this  yiew^  let  us  examine 
carefully  the  terms  used  by  the  testator  in  this  case.  In  the  first 
place,  it  must  be  obvious,  even  to  the  casual  reader,  that  the  will  is 
not  artistically  drawn,  but  is  the  work  of  one  not  familiar  with  the 
drawing  of  such  papers.  It  is  embraced  in  a  single  sentence,  and 
counsel  on  both  sides  state  in  their  argument  that  it  is  without 
punctuation  marks  of  any  kind,  though  the  copy  set  out  in  the 
''case  "  does  exhibit  such  marks.  We  may  naturally  expect  there- 
fore to  find  that  the  testator  has  expressed  his  intention  in  loose 
and  inaccurate  language ;  and  what  is  most  likely  in  such  cases, 
that  the  testator  would,  in  the  effort  to  express  his  meaning, 
employ  more  words  than  were  necessary,  and  by  needless  repetition, 
raise  doubts  as  to  wnat  was  his  real  intention. 

The  next  thing  that  must  strike  every  one  upon  reading  this 
will  is,  that  it  was  the  intention  of  the  testator  to  dispose  of  his 
entire  estate ;  and  that  he  did  not  intend  to  die  intestate  as  to 
any  portion  of  it.  This  is  clear  from  the  language  used  in  the 
introductory  part  of  the  will,  ''  being  desirous  to  dispose  of  all 
Such  worldly  estate  as  it  has  pleased  Ood  to  bless  me  with.'' 
This  being  so,  in  order  to  avoid  an  intestacy  which  the  testator 
did  not  intend,  and  to  make  the  will  operate  as  a  disposition 
of  his  entire  estate  which  he  did  intend,  it  would  be  necessary  to 
construe  the  devise  to  Nancy  as  creating  an  estate  in  fee  instead 
6f  a  life-estate  only.  But  this  is  not  all ;  the  declared  purpose  of 
the  testator  being  to  dispose  of  all  his  estate,  that  purpose  would 
be  entirely  defeated  by  construing  the  devise  to  Nancy  as  a  life- 
estate,  for  there  is  no  remainder  and  no  residuary  clause  in  the 
will,  and  the  result  would  be  that  instead  of  disposing  of  all  his 
estate,  a  large  portion,  perhaps  the  most  valuable  portion,  of  it 
Irould  be  left  entirely  undisposed  of. 

Again,  the  use  of  the  word  '' estate"  implies  a  fee,  for  as  is  said 
in  2  J  arm.  Wills,  132:  ''It  has  been  long  established  that  a  devise 
of  a  testator's  estate  includes  not  only  the  corpus  of  the  property 
.but  the  whole  of  his  interest  therein  ; "  and  this  doctrine  has  been 
recognized  in  at  least  two  of  our  own  cases.  Frasier  v.  Hamilton^ 
2  Desaus.  573,  and  Cruger  v.  Heytoardy  id.  422.  It  being  conceded 
that  the  testator  owned  the  lands  in  fee-simple,  when  he  gave  all 
his  estate  to  his  daughter  he  must  be  considered  upon  the  authori- 
ties above  cited  to  nave  given  the  fee  to  her. 
1   Again,  the  fact  that  the  estate  ?^hieh  he  gave  to  Nancy  was 
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charged  with  the  support  of  her  mother,  is  a  strong  indication  that 
he  intended  Nancy  to  take  an  absolute  estate  not  an  estate  for  life 
merely ;  for  such  an  estate  might  not  haye  proved  to  be  of  suflS- 
cient  yalue  to  provide  for  what  seemed  to  be  the  primary  object  of 
the  testator  —  the  comfortable  support  of  his  widow.  Indeed,  if 
the  widow  surrived  Nancy,  which  was  not  by  any  means  impossible, 
then  if  the  latter  took  a  life-estate,  the  scheme  which  the  testator 
had  provided  to  effect  what  is  conceded  to  have  been  his  primary 
object,  would  have  been  defeated.  True,  in  such  a  case,  the  widow 
would  have  been  entitled  to  one-third  of  the  estate ;  hut  that  was 
not  the  provision  which  he  manifestly  intended  for  her;  and  it  was 
for  him  to  judge ;  and  he  had  seen  fit  to  provide  that  his  entire 
estate  should  be  charged  with  her  support.  We  are  satisfied  there- 
fore that  looking  at  the  will  as  a  whole,  the  testator  intended,  by 
the  words  he  used,  to  give  to  his  daughter  Nancy  an  estate  in  feer 
simple  and  not  a  life-estate  merely. 

Is  there  any  thing  in  the  will  which  imperatively  demands  that 
we  should  place  a  different  construction  upon  the  terms  of  this 
will,  and  thereby  defeat  what  seems  to  us,  from  the  circumstanceti 
above  mentioned, to  have  been  in  the  mind  of  the  testator  when  he 
penned  his  will  ?  It  is  not  sufficient  for  this  purpose  that  we 
should  find  expressions  in  .the  will  which  would  render  the.  con- 
struction demanded  by  the  general  scope  of  the  will  doubtful;  for 
as  was  said  by  Desaussurb,  chancellor,  in  Waring  v.  Mtddleian,  3 
Desaus.  251:  ''  It  is  common,  in  cases  of  wills  in  which  there  is  a 
clause  in  the  beginning  of  the  will  declaring  an  intention  to  dis- 
pose of  the  whole  of  the  estate  —  to  infer  from  thence  that  as  the. 
testator,  avowedly,  did  not  mean  to  die  intestate  of  any  part  of 
the  estate,  the  devises,  even  of  a  doubtful  nature,  should  be  con- 
strued favorably  to  extend  the  estate  and  give  a  fee-simple  to  the 
devisees,  because  a  contrary  construction  would  tend  (where  there 
was  no  residuary  clause)  to  produce  an  intestacy  as  to  some  part  of 
the  estate  against  the  express  declaration  of  intent  by  the  testator." 

It  will  be  observed  that  the  estate  is  not  given  to  Nancy  for  and 
during  the  term  of  her  natural  life  in  express  terms,  as  would  stnke 
any  one,  even  the  most  ignorant  and  inexperienced,  as  the  most 
natural  way  of  expressing  an  intention  to  create  a  life-estate,  but 
the  language  used  is:  ''I  give  to  my  daughter  Nancy  Canedy  all 
my  real  and  personal  estate  of  every  description  and  all  the  money 
4ue  to  me  to  use  and  dispose  of  as  she  may  think  proper  daring 
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her  natural  life  provided  she  maintains  and  supports  her  mother 
Elizabeth  Ganedy  decently  during  her  life."  So  that  the  question 
is  whether  the  words,  **  during  her  natural  life/'  relied  upon  to  cut 
down  Nancy's  estate  to  one  for  life  only,  in  the  connection  in  which 
they  are  found,  imperatiyely  demand  that  we  should  override  what 
we  have  seen  to  be  the  intent  of  the  testator  from  the  circumstancea 
above  referred  to  ? 

The  words  relied  upon  do  not  follow  the  words  of  gift  to  Nancy, 
as  it  would  seem  natural  that  they  should  do  if  the  intention  in 
using  them  was  to  qualify  what  would,  without  those  words,  un- 
questionably be  a  gift  of  the  absolute  estate,  but  they  follow  the 
words  empowering  her  to  use  and  dispose  of  the  property,  and 
therefore  there  is  at  least  a  doubt  as  to  which  member  of  the  sen- 
tence  they  were  intended  to  qualify.  It  may  be  true,  as  a  general 
rule,  that  such  qualifying  words  will  apply  to  all  the  different 
members  of  the  sentence  to  which  they  are  annexed,  and  are  not  to 
be  limited  to  that  member  of  the  sentence  immediately  preceding 
such  words,  but  where,  as  in  this  case,  there  are  other  terms  in  the 
will  which  demand  a  different  construction  from  that  which  would 
result  from  applying  the  qualifying  words  to  the  entire  sentence, 
then  they  must  be  confined  to  that  member  of  the  sentence  which 
immediately  precedes  the  qualifying  words  ;  and  this  results  from 
the  well-settled  rule  that  a  will  must  be  so  construed  as  a  whole,  as 
to  give  effect  to  every  part,  if  possible. 

It  is  argued  that  if  the  will  had  not  contained  the  words  *'  during 
her  natural  life,"  there  would  have  been  no  doubt  that  Nancy 
would  have  taken  an  estate  in  fee,  and  these  words  must  have  been 
inserted  for  some  purpose,  and  that  the  only  purpose  of  inserting 
them  was  to  limit  the  estate  which  the  previous  words  would  have 
created.  There  would  be  very  great  force  in  this  view  if  it  were  not 
possible  to  conceive  of  any  other  purpose  in  inserting  the  words  in 
question.  But  is  that  so  ?  Bearing  in  mind,  as  we  must  do 
throughout  this  discussion,  that  we  are  undertaking  to  construe 
the  language  of  one  who  was  manifestly  not  capable  of  expressing 
his  intentions  in  apt  and  proper  words,  and  that  as  we  have  seen, 
there  are  the  strongest  indications  in  the  other  parts  of  the  will 
that  the  testator  intended  to  give  to  his  daughter  an  estate  in  fee, 
let  us  inquire  whether  the  words  in  question  could  not  have  been 
used  for  some  other  purpose  than  that  of  cutting  down  the  estate 
to  a  mere  life-estate.     Might  not  the  testator  have  supposed,  that 
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inasmuch  as  the  estate  he  intended  for  his  daughter  was  to  be  bur- 
dened with  the  charge  of  supporting  her  mother,  she  would  not  have 
the  right  to  use  and  dispose  of  the  same  as  she  might  think  proper 
during  her  life,  without  special  power  so  to  do,  and  therefore  these 
words  were  inserted  for  the  purpose  of  giving  her  that  power,  pro- 
vided she  maintained  and  supported  her  mother  ?  Or  might  not 
the  testator  have  supposed  that  some  such  proTision  was  necessary 
to  prevent  his  daughter  from  wasting  the  estate  and  thereby  defeat- 
ing his  primary  object  —  the  support  of  his  widow  ;  and  hence  the 
power  of  disposition  was  given  to  her  during  her  life  only,  on  the 
condition  that  she  carried  out  the  testator's  main  object  by  provid- 
ing for  the  support  of  the  old  lady  ?  The  location  of  the  words  in 
the  sentence  seem  to  point  to  some  such  conclusion,  and  if  so,  then 
the  insertion  of  the  words  in  question  cannot  have  the  effect  of 
cutting  down  the  estate  of  Nancy  to  a  life-estate. 

It  is  very  true  that  if  the  testator  intended  to  give  his  daughter 
an  estate  in  fee,  there  was  no  necessity  to  give  her  the  power  to 
use  and  dispose  of  it  as  she  might  think  proper,  as  that  would  fol- 
low as  a  necessary  incident  to  the  estate  created  ;  but  it  very  fre- 
quently happens  that  we  find  in  a  will  drawn  by  one  unskilled  in 
the  preparation  of  such  documents,  terms  used  which  are  wholly  un- 
necessary to  effect  the  object  which  the  testator  had  in  view.  A 
striking  instance  of  this  is  found  in  the  will  now  under  considera- 
tion, where  the  testator  provides  for  the  support  of  his  widow  **  dur- 
ing her  life,"  and  when  such  unnecessary  terms  are  found  in 
a  will  they  ought  not  to  be  allowed  to  defeat  the  manifest  intent 
of  the  testator,  as  ascertained  from  an  examination  of  the  will  as  a 
whole,  where  it  is  possible  to  put  such  a  construction  upon  those 
terms  as  will  not  conflict  with  such  manifest  intent,  even  though 
such  construction  may  not  be  the  one  which  such  terms  naturally 
and  usually  require. 

We  are  therefore  of  opinion  that  under  a  p1x>per  construction  of 
the  will  of  William  Ganedy,  his  daughter,  Nancy  Ganedy,  took  an 
estate  in  fee,  and  not  a  life-estate  merely. 

But  if  it  be  assumed  that  Nancy  Ganedy  took  an  estate  for  her 
life  only,  the  next  inquiry  is  whether  she  took  such  estate  with 
power  to  dispose  of  the  same  absolutely,  or  only  the  power  to  dis- 
pose of  it  for  the  term  of  her  natural  life.  As  is  said  in  Sugd* 
Pow.  459,  cited  with  approval  in  Frtniiy  v.  FrotUy^  Bailey  £q. 
618  :  ^  In  considering  the  extent  of  a  power,  the  intention  of  the 
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parties  must  be  the  guide."  The  question  then  is,  what  was  the 
intention  of  the  testator  in  conferring  the  power  here  in  ques- 
tion upon  his  daughter?  Was  it  simply  to  authorize  her  to 
sell  the  life-estate,  or  was  it  for  the  purpose  of  enabling  her  to 
make  an  absolute  disposition  of  the  property,  if  she  thought 
proper  to  do  so  ?  In  determining  this  question,  it  must  be  re- 
membered that  the  property  did  not  consist  of  land  only,  but 
it  was  all  the  real  and  personal  property  of  every  description  what- 
soever, which  the  testator  owned  ;  and  hence  if  the  power  should 
be  limited  to  the  disposition  of  the  life-estate  only,  then  the  devisee 
and  legatee  could  not  sell  or  dispose  of  any  portion  of  the  property 
absolutely.  It  can  scarcely  be  supposed  that  the  testator,  in  giving 
his  entire  estate  to  his  daughter  with  the  power  to  use  and  dispose 
of  it  as  she  might  think  proper,  with  the  purpose,  primarily,  of 
providing  a  support  for  her  mother,  intended  so  to  hamper  it  as  to 
prevent  his  daughter  from  selling  any  greater  interest  than  a  life- 
estate  in  any  portion  of  it,  and  thus  materially  decrease  the  means 
of  accomplishing  his  primary  object. 

Again,  if  the  estate  given  to  the  daughter  was  an  estate  for  her 
life,  there  would  have  been  no  necessity  whatever  to  invest  her 
with  power  to  dispose  of  such  estate,  for  that  she  would  have,  as 
owner,  without  the  empowering  words  ;  and  it  is  difScult,  if  not 
impossible,  to  conceive  of  any  other  reason  for  creating  the  power 
than  that  of  enabling  the  life-tenant  to  make  an  absolute  disposi- 
tion of  such  portions  of  the  estate  as  she  might  think  proper  to 
dispose  of.  As  is  said  in  Sugd.  Pow.  458  :  ^'A  general  power  to  h 
tenant  for  life  to  grant  a  term  or  estate  without  specifying  the  du- 
ration of  it,  will  enable  him  to  grant  a  term  beyond  his  own  life, 
although  it  defeat  the  remainders  over,  for  otherwise  the  power 
would  be  merely  idle  and  void,  as  every  tenant  for  life  may  alien 
the  estate  during  his  own  life."  Here  the  case  is  much  stronger, 
as  there  is  no  remainder  over  to  be  defeated.  Wt  think  it  clear 
that  if  the  estate  of  Nancy  should  be  construed  to  be  a  life-estate 
merely,  then  the  effect  of  the  power  was  to  enable  the  life-tenant 
to  dieqxMse  of  the  estate  absolutely  and  not  for  her  life  only,  pro- 
vided she  make  such  disposition  'Muring  her  natural  life." 

The  cases  of  Smith  v.  BeO,  6  Pet  74 ;  Brani  v.  Vtrgtnta  Ooal 
und  Inm  Company,  93  U.  S.  326,  and  Boyd  v.  Strahan,  36  111.  355, 
relied  upon  by  the  respondents  to  support  a  contrary  view  as  to  the 
extent  of  the  power  here  in  question,  are  not>  in  our  judgment, 
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BofBoient  for  that  parpoee.  In  the  first  place  we  must  remember 
that  while  a  decided  case  may  aid  as  in  ascertaining  the  rules  ct 
construction,  unless  it  is  in  eyerj  respect  like  the  one  under  con- 
sideration, which  rarely  happens,  it  cannot  be  allowed  to  have  a 
controlling  effect,  inasmuch  as  the  object  should  be  in  eveiy  case 
to  ascertain  the  intention  of  the  testator  from  the  words  which  he 
had  used,  and  unless  the  language  to  be  construed  is  identical  in 
both  cases,  the  authority  cited,  though  it  may  aid  us  in  reaching  a 
proper  conclusion,  cannot  be  regarded  as  absolutely  controlling. 

In  Smith  y.  Bell,  the  only  question  made  was  as  to  the  nature  of 
the  estate  created  —  whether  a  fee  or  a  life-estate  merely  —  and 
there  was  no  question  raised  as  to  the  extent  of  the  power.  There- 
fore  all  that  is  said  upon  that  subject  was  obiter  dicta,  and  though 
entitled  to  great  consideration,  is  not  authoritatiye.  In  that  case, 
too,  there  was  a  remainder  oyer,  a  yery  material  matter,  and  was 
the  principal  ground  upon  which  the  decision  was  rested.  But 
here  there  is  no  remainder  oyer  nor  is  there  a  residuaiy  clause. 

In  Brant  y.  Virginia  Coal  and  Iron  Company,  the  words  of  the 
will  were  :  "  I  giye  *  *  *  to  my  wife,  Nancy  Sinclair,  all  my 
estate  *  *  *  to  haye  and  to  hold  during  her  life,  and  to  do 
with  as  she  sees  proper  before  her  death ''  — yery  different  from  the 
words  used  in  Ganedy's  will.  The  words  used  were  the  apt  and 
technical  words  by  which  a  life-estate  is  created,  and  there  could  be 
no  doubt  as  to  the  nature  of  the  estate  which  the  wife  took.  So, 
too,  the  empowering  words  were  different  from  those  used  in  the 
case  now  in  hand.  The  wife  was  giyen  a  life-estate  in  express 
terms,  and  it  was  that  which  she  was  authorized  *^  to  do  with  as 
she  sees  proper  before  her  death,''  and  therefore  she  conld  only  dis- 
pose of  the  life-estate.  But  here  the  estate  is  giyen  to  Nancy 
Ganedy  in  terms  which  would  carry  the  fee,  and  then  follow  the 
empowering  words. 

In  Boyd  y.  Strahan  there  were  two  clauses  in  the  will,  in  one  of 
which  the  testator  gaye  to  his  wife  certain  property  absolutely,  and 
in  the  other  he  gaye  her  certain  other  property  ''  to  be  at  her  own 
disposal,  and  for  her  own  proper  use  and  benefit  during  her  natural 
lif e.**  The  decision  seems  to  haye  turned  upon  the  fact  that  there 
were  two  clauses  m  which  the  testator  used  different  language, 
thereby  showing  an  intent  to  draw  a  distinction^  and  that  by  the 
latter  he  only  intended  his  wife  to  take  a  life-estate  with  only  the 
incidents  of  such  estate. 
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If  then  the  estate  giyen  to  Nancy  be  regarded  as  a  life-estate, 
with  power  during  her  life  to  dispose  of  the  same  absolutely,  the 
exercise  of  such  power  in  conveying  the  land  in  question  to  the  ap- 
pellants, Jones  and  Riddle,  conferred  upon  them  the  fee.  Pulltam 
y.  Byrd,  2  Strobh.  Eq.  142 ;  Scott  v.  Burty  9  Rich.  Eq.  360,  and 
the  authorities  cited  in  those  cases.  And  such  being  the  case,  it 
is  clear  that  the  actions  in  these  cases  cannot  be  sustained,  and  the 
complaints  should  have  been  dismissed. 

The  judgment  of  this  court  is  that  the  judgments  of  the  Circuit 
Court  in  both  of  the  cases  abore  stated  be  reversed,  and  that  the 
oomplaints  be  dismissed. 

Judgment  revermL 


Black  t.  Ottt  ov  Ooluicbia. 

(19  8. 0.  4a%.) 

MuiMpal  eerpaiNUien — iUtbiHipU€Ukenf»rJlfr§> 

A  diy  is  not  liable  to  a  eitiien  for  the  destnielioii  of  kit  bouse  bj  fiie  owing 
to  an  inadoqiiate  supplj  of  water,  altbougb  it  taxed  him  for  water,  and 
tbere  wu  ao  andentanding  tbat  there  ■hould  alwaji  be  an  adequate  eap- 
plj  for  extingaiebing  fires. 

ACTION  of  damages  for  injury  by  fire.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

/.  T.  Sloan,  Jr.,  for  appellant. 

Baeon  di  Moore,  contra. 

McGowAN,  J.  This  was  an  action  against  the  city  of  Columbia 
to  recover  12,500  damages,  the  value  of  a  dwelling-house  and  out- 
buildings destroyed  by  fire  on  February  22,  1882,  by  reason,  as 
alleged,  of  the  failure  on  the  part  of  the  defendant  corporation  to 
keep  its  water  pipes,  hydrants  and  fixtures  in  repair,  so  as  to  fur- 
nish a  sufScient  supply  of  water  to  enable  the  engines  to  extinguish 
fires.  The  fire^  did  not  originate  on  the  plaintilFs  premises,  but  in 
.   VoL-XLV  — 99 
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H  neighboring  building,  and  it  was  alleged^  could  have  l>een  ex- 
tinguished before  it  reached  and  consumed  the  plaintifPs  homci 
had  there  been  a  sufficient  supply  of  water  in  the  pipes,  and  that 
the  want  of  such  supply  was  caused  by  the  negligence  of  the 
corporation. 

The  complaint  contained  two  causes  of  action.  The  first  among 
other  things  alleged  !  *'  That  the  defendant  is  a  municipal  corpo- 
ration, and  by  virtue  of  seyeral  acts  of  the  legislature  is  clbtfaed 
with  a  general  power  of  taxation,  and  also  with  certain  special 
powers  of  taxation  within  the  corporate  limits  of  the  city.  *  *  * 
And  also  with  the  power  of  laying  down  all  pipes,,  fixtut^,  fire 
plugSj  hydrants,  water  works  and  cisterns,  within  the  said  corpo- 
rate limits,  with  ample  power  at  any  and  all  times  to  make  ordi- 
nances, rules  and  regulations  necessary  to  the  execution  of  their 
said  powers.  That  by  virtue  of  such  powers  and  the  said  charter, 
and  of  the  ordinances  passed  thereunder,  the  said  defendant  cor- 
poration did  lay  down  or  cause  to  be  laid  down  in  the  streets  lead- 
ing to  and  upon  plaiiitifiPs  premises,  certain  water  pipes,  and  did 
place  and  cause  to  be  placed  in  said  streets  certain  hydrants  con- 
nected with  said  pipes.  ^  *  *  That  said  defendant  did  assess 
upon  plaintiffs  said  property  an  annual  tax  for  the  use  of  the  said 
pipes,  and  of  the  water  to  be  furnished  thereby  to  the  plaintiff  by 
defendant  for  certain  purposes,  among*  others  in  case  of  firiB  in  or 
about  the  said  premises  and  for  the  extinguishment  thereof.  That 
in  consideration  thereof,  and  with  the  understanding  that  the 
plaintiff  was  to  bo  furnished  with  an  ample  supply  of  water  by 
means  of  the  said  pipes  and  hydrants  for  the  extinguishment  of 
any  fires  that  might  occur  as  aforesaid,  the  said  plaintiff  did  agree 
to  pay  and  did  pay  to  the  said  defendant  the  annual  tax  so  assessed 
and  imposed.  *  *  *  That  by  reason  of  the  premises  and  of 
the  powers  and  duties  imposed  by  said  acts  and  by  reason  of  the 
ordinances  of  the  said  defendant,  and  in  consideration  of  the  tax  so 
paid,  and  in  consideration  of  the  said  understanding  that  the  pipes 
and  hydk'ants  aforesaid  should  be  properly  laid  down  and  placed  so 
as  to  furnish  the  said  plaintiff  with  an  adequate  supply  of  water 
for  necessary  purposes,  and  for  the  extinguishment  of  fires  as  afore- 
said, it  became  and  was  the  duty  of  the  defendant  to  lay  dowii 
such  water  pipes,  and  to  place  such  fire  plugs  and  hydrants  as 
would  furnish  a  full  and  adequate  supply  of  water  for  the  purpose 
aforesaid,  and  at  all  times  to  keep  in  said  pipes,  fire  plugs  and  Iiy- 


JUNE  TERM,  1883.  787 


Black  T.  City  of  ColamblA. 


drants,  BQoh  adequate  supply  of  water  and  to  keep  said  pipes  and, 
hydrants  in  proper  order.     ♦    ♦    ♦ 

'^  That  the  said  city  of  Columbiay  unmindful  of  its  duty  in  the 
premises  under  the  charter  and  ordinances  aforesaid  and  its  under- 
standing with  the  plaintiff,  and  notwithstanding  the  taxation  and. 
assessment  of  the  said  sum  of  money,  and  in  utter  disregard  of  the 
plaintiff's  right,  wholly  failed  and  neglected  to  comply  with  its  oh- ; 
ligations  or  perform  its  duties  and  to  keep  said  water  pipes  and 
hydrants  in  proper  order,  and  to  keep  in  the  same  a  sufficient  sup- 
ply of  water  for  the  extinguishment  of  fires  as  aforesaid.    *    *    *, 
That  on  or  about  February  22,  1882,  the -house  of  one  Garr,  ad- 
joining plaintiffs  lot,  took  fire ;  that  the  alarm  being  given,  the^ 
fire  department- and  other  persons  repaired  to  the  spot  in  sufficient: 
force,  with  engines,  etc.,  in  ample  time  to  extinguish  the  fire  and : 
prevent  its  extending  to  plaintiff's  buildings ;  but  although  strenu-; 
ous  efforts  were  made  to  draw  water  from  the  pipes  and  hydrants, 
aforesaid,  it  was  impossible  to  obtain  therefrom  a  sufficient  quan- 
tity, said  pipes  and  hydrants  not  being  in  proper  order,  and  there-, 
not  being  in  said  pipes  and  hydrants  a  sufficient  quantity  of  water* 
to  extinguish  said  fire  or  to  enable  the  engines  to  play  upon  plaint^: 
iff's  buildings,  or  in  any  manner  to  check  or  extinguish  said  fire,' 
whereby  plaintiff's  said  dwelling-house  and  other  buildings  were 
totally  consumed,  to  the  plaintiff's  damage  12,500,"  etc 

The  second  cause  of  action  made  substantially  the  sameallegationa.. 
It  omitted  however  the  statements  that  the  city  had  the  pipes  laid 
down  and  that  there  was  an  understanding  between  the  plaintifC 
and  the  defendant  corporation  that  there  should  be^  at  all  times,  a' 
Bufficient  supply  of  water  in  the  pipes  for  the  purpose  of  extinguish-' 
ing  fires.  This  cause  of  action  simply  stated  '^  that  the  city  of 
Oolumbia,  a  corporation,  found  and  took  possession  of  the  water 
pipes,  hydrants,  etc.,  and  passed  an  ordinance  in  the  following 
terms :  '  That  each  and  every  owner  of  real  estate  upon  any  street; 
where  water  is  brought  by  pipes  or  otherwise  from  the  city  reservoir^ 
shall  pay  to  the  city  treasurer,  at  the  same  time  with  the  other 
taxes  imposed  by  this  ordinance,  a  general  tax  of  one  dollar  for 
each  fifty  feet  of  frontage  when  there  are  buildings,  and  one  cent 
per  foot  of  frontage  when  there  are  no  buildings  upon  lots  so  taxed ; 
provided  that  every  one  shall  pay  a  water  tax  of  not  less  than  one 
dollar;  and  provided  further  that  no  property-holder  shall  be 
charged  with  more  than  one  frontage  for  each,  piece  ol  propeprty 
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owned  by  him/  "  etc.  That  the  plaintiff  paid  the  tax  asseBsed  upon 
him  as  an  owner  of  real  estate  under  this  ordinance,  **  by  reason 
whereof  it  became  the  duty  of  the  defendant  corporation  to  keep 
said  water  pipes,  fire  plugs  and  hydrants  in  good  order,  and  to  ke^ 
in  said  pipes  and  hydrants  a  sufficient  quantity  of  water,  at  all 
times,  for  the  extinguishment  of  fires,''  etc.  It  further  alleged 
that  the  plaintiff  performed  all  the  conditions  required  of  him ; 
but  the  defendant  corporation  did  not,  and  that  in  consequence 
the  plaintiff's  said  dwelling-house  and  other  buildings  were  totaQy 
consumed  by  fire,  to  the  plaintiff's  damage  12,500. 

The  defendant  corporation  demurred  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  cause  coming  on  for  trial  before  Judge  Wither- 
spoon,  he  sustained  the  demurrer  as  to  the  second  cause  of  action, 
holding  that  it  was  ex  Mido  in  its  nature,  and  as  such  could 
not  be  nudntained  against  a  municipal  corporation  for  a  fum- 
feasance.  But  he  OTcrruled  the  demurrer  as  to  the  first  cause  of 
action,  holding  that  it  contained  the  elements  of  two  causes  of  action, 
'^  damages  being  claimed  as  well  for  defendant's  breach  of  contract 
as  for  breach  of  duty  in  not  keeping  the  water  pipes  in  order  and 
furnishing  plaintiff  with  a  proper  supply  of  water,  which  resulted 
in  the  destruction  of  his  property  by  fire,"  stating  at  the  same  time 
that  whilst  the  first  cause  of  action  was,  in  its  nature,  ex  eorUraciUy 
it  was  not  as  formally  or  definitely  stated  as  it  should  have  been. 

From  this  ruling  the  defendant  corporation  appeals  to  this  court 
upon  the  following  exceptions  :  **  1.  For  that  his  honor  erred  in 
holding  that  the  defendant's  demurrer  to  the  plaintiff's  first  cause 
of  action  be  oTcrruled.  2.  For  that  his  honor  erred  in  holding 
that  he  could  sustain  the  first  cause  of  action  to  the  complaint  herein, 
when,  as  he  decided,  two  causes  of  action  were  united  in  it — one 
for  breach  of  contract  and  the  other  for  breach  of  duty  —  by 
separating  the  one  from  the  other.  3.  For  that  his  honor  did  not 
hold  that  the  injury  complained  of  is  too  remote,  and  is  not  the 
proximate  or  natural  consequence  of  the  act,  and  that  no  liability 
on  this  account  can  attach  to  the  defendant.  4.  For  that  his  honor 
did  not  bold  that  an  action  to  recover  damages  for  a  tort  cannot 
be  maintained  against  a  municipal  corporation,  unless  proyided  for 
by  statute." 

The  plaintiff,  whilst  resisting  Ae  appeal  of  the  defendant,  gave 
notice  that  he  also  appealed  to  this  court  upon  the  following  grounds : 
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^  1.  Because  his  honor  Bastained  the  demurrer  to  the  second  cause 
of  action.  2.  Because  his  honor  decided  that  cause  of  action  to  be 
a  cause  of  action  ex  delicto.  3.  Because  his  honor  decided  that 
such  an  action,  unless  authorized  by  statute,  will  not  lie  against 
a  municipal  corporation.  4.  Because  his  honor  decided  that  the 
first  cause  of  action  united  in  itself  two  causes  of  action,  '  damage 
being  claimed  as  well  for  defendant's  breach  of  contract  as  for 
breach  of  duty. ' "  The  question  made  by  these  exceptions  will  come 
under  review  in  connection  with  the  consideration  of  those  filed  bj 
the  defendant,  and  therefore  they  will  not  be  taken  up  separately 
or  considered  seriaitm. 

The  effect  of  the  defendant's  demurrer  was  to  admit  the  allega- 
tions of  the  complaint,  but  this  being  the  result  of  a  rule  of  law 
and  not  of  evidence,  these  statements  are  not  to  be  amended  by  in* 
tendment,  but  must  be  taken  as  they  stand. 

[Omitting  an  obiter  consideration.] 

If  however  we  consider  that  there  was  alleged  a  distinct  express 
contract  of  the  officers  with  the  plaintiff  personally,  undertaking 
to  insure  to  him  an  adequate  supply  of  water  in  the  pipes  at  all  times 
tor  the  purposes  aforesaid,  it  does  not  necessarily  follow  that  the 
action  could  be  maintained  upon  such  contract.  That  would  in- 
volve another  question,  whether  the  officers  of  the  corporation  had 
the  right  to  make  such  a  contract.  Doubtless  there  are  cases  in 
which  a  contract  by  a  municipal  corporation  will  be  implied  from 
facts.  These  however  arise  for  the  most  part  out  of  transactions 
in  which  the  corporation  itself  has  in  some  way  received  and  used 
property  or  money  which,  ex  mquo  et  tono,  does  not  belong  to  it. 
But  in  all  cases,  either  of  express  or  implied  contract  on  the  part  of 
the  corporation,  the  contract  cannot  be  enforced  against  the  corpo- 
rators, if  it  is  in  violation  of  the  charter  or  beyond  the  scope  of  the 
agency  created  by  it.  In  such  case  the  principle  of  reepondeat 
superior  does  not  apply,  but  the  alleged  contract  is  uUra  vires  and 
void.  To  this  class  belongs  an  alleged  contract  which  restricts  the 
exercise  of  legislative  discretion  vested  in  the  municipality  or  its 
officers  in  reference  to  public  duties,  and  ''  upon  such  contract  the 
corporation  cannot  be  held  liable  either  in  special  or  general  as- 
sumpsit." Tliomas  v.  City  of  Biehmond,  12  Wall  849;  Dill.  Mun. 
Corp.,  §§  61,  372,  and  notes. 

In  the  case  from  Wallace,  notes  were  issued  by  the  city  of  Rich- 
mond to  circulate  as  money  in  contravention  of  law,  and  it  was 
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held  that  they  could  not  be  recovered.  The  court  said:  ^Mu- 
nicipal corporations  represent  the  public,  and  are  themselres  to  be 
protected  against  the  unauthorized  acts  of  their  oflScers  when  it  can 
be  done  without  injury  to  third  parties.  Persons  dealing  with  such 
officers  are  chargeable  with  notice  of  the  powers  which  the 
corporation  possesses,  and  are  to  be  held  responsible  accordingly. 
The  issuing  of  bills  by  such  a  corporation  without  authority  is  not 
only  contrary  to  positive  law,  but,  being  uUra  vires,  is  an  abuse  of 
the  public  franchise  which  has  been  conferred  upon  it;  and  the  re- 
ceiver of  the  bills  being  chargeable  with  notice,  is  in  pari  delicto 
with  the  officers  and  should  have  no  remedy  against  the  corpo- 
ration. *  *  *  The  protection  of  public  corporations  from  such 
tinauthorized  acts  of  their  officers  is  a  matter  of  public  policy  in 
which  the  whole  community  is  concerned,"  etc. 

If  as  alleged,  there  was  in  this  case  a  contract  by  the  officers  of 
the  city  insuring  to  the  plaintiff  an  adequate  supply  of  water  at  all 
times  and  under  all  circumstances,  we  incline  to  the  opinion  that 
it  was  a  contract  restricting  the  discretion  of  the  municipality,  be^ 
yond  the  scope  of  the  charter,  and  if  actually  proved,  would  not 
support  an  action  against  the  corporation. 

Assuming,  then,  that  both  causes  of  action  substantially  chaiged 
a  tort,  could  the  action  be  maintained?  There  is  no  statute  in  this 
State  authorizing  an  action  against  a  municipal  corporation  for 
non-feasance  as  to  a  public  duty.  The  general  doctrine  is,  that 
civil  or  municipal  corporations  are  public  in  their  nature,  but  in- 
strumentalities of  the  State  which  incorporates  them  to  assist  the 
State  in  more  effectually  discharging  its  duty.  The  powers  con- 
ferred on  such  corporations  are  not  always  uniform,  but  they  gen- 
erally relate  to  the  administration  of  justice,  the  support  of  the 
poor,  the  establishment  and  repairs  of  liighways,  etc.,  all  of  which 
are  matters  of  State  as  distinguished  from  local  concerns.  It  seems 
to  have  been  considered,  that  as  the  State  cannot  be  sued,  these 
governmental  agents  of  the  State  should  not  be  liable  in  an  action 
of  tort,  for  either  non-feasance  or  misfeasance;  that  they  are  not 
liable  in  case  or  trespass  or  other  form  of  civil  action  for  neglect  of 
public  duty  unless  such  liability  be  expressly  declared  by  statute. 

In  1829  the  Supreme  Court  of  the  United  States  so  held  in  the 
case  of  Fowle  v.  Cammoti  Council  of  Alexandria^  3  Pet  408.  In 
delivering  the  judgment  of  the  court,  Ghief  Justice  Marshall 
said    ''  That  corporations  are  bound  by  their  contract  is  admitted; 
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that  many  o6rporatioD8,  or  those  carrjiug  on  business  for  them- 
selves, are  liable  for  torts,  is  well  settled;  but  that  a  legislatiTe  cor< 
poration,  establifilied  as  a  part  of  the  goyemment  of  the  country,  is 
liable  tqt  losses  sustained  by  a  non-feasance — by  an  omission  of 
the  corporate  body  to  obserre  a  law  of  its  own,  in  which  no  penalty 
is  provided  —  is  a  principle  for  which  we  can  find  no  precedent* 
We  are  not  prepared  to  make  one  in  this  case." 

In  1834  the  same  doctrine  was  announced  in  this  State,  in  the 
case  of  White  v.  Oity  Council  of  Charleston,  2  Hill,  571,  where  it 
was  held  that  **  There  is  a  distinction  between  private  corporations 
exercising  their  corporate  functions  for  the  benefit  of  its  members, 
and  public  corporations  instituted  for  the  purposes  of  government. 
The  former  are  liable  to  individuals  for  an  omission  or  malfeasance 
of  their  corporate  duties,  but  the  latter,  although  subject  to  indict- 
ment for  a  breach  of  corporate  duty,  are  not  liable  to  an  action  by 
an  individual  unless  it  be  given  by  statute;  and  therefore  it  was 
held  that  the  city  council  of  Charleston  was  not  liable  to  an  action 
for  an  injury  to  the  plaintiff,  in  having  his  house  blown  up  during 
a  fire,  although  the  fire  was  extinguished  before  it  reached  his 
house,"  etc. 

Such  seems  to  be  the  settled  law  of  this  State.  As  lately  as 
1880,  in  the  case  of  Cohman  v.  Chester,  14  S.  G.  291,  Judge 
McIvBR,  in  delivering  the  judgment  of  the  court,  said:  '*  While  it 
is  quite  true  that  in  some  of  the  States  a  contrary  conclusion  has 
been  reached,  we  think  it  settled  in  this  State,  by  the  case  of  White 
V.  aty  Council  of  Charleston,  supra,  that  an  action  to  recover 
damages  for  a  tort,  unless  it  be  provided  for  by  statute,  cannot  be 
maintained  against  a  municipal  corporation,  characterized  by 
Mabshaxl,  C.  J.,  in  Fowls  v.  Alexandria,  as  '  legislative  corpo- 
ration established  as  part  of  the  government  of  the  country.'  The 
case  of  White  v.  City  Council,  so  far  from  being  shaken,  is  rather 
confirmed  by  the  subsequent  case  of  Main  v.  Railroad  Company, 
12  Rich.  82.  In  the  last  case  it  was  held  that  an  action  of  trespass 
could  be  maintained  against  a  railroad  company  —  a  corporation 
formed  and  exercising  its  functions  for  the  pecuniary  benefit  of  its 
members  —  and  not  a  public  corporation,  instituted  for  the  pur- 
poses of  government,  etc.  ♦  ♦  ♦  Hence,  whatever  may  be  the 
role  elsewhere,  we  are  bound  to  declare  it  as  established  by  White 
V.  OUy  Council,  unless  we  overrule  that  case,  which  we  do  not  feel 
in  doing,"  etc 
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Ai  suggeBted  in  the  foregoing  opinion,  in  some  of  the  later 
of  other  States  modifications  of  the  general  rule  as  to  the  non-liabilitj 
of  municipal  corporations  have  been  adopted.  Many  of  the  caaes 
upon  the  subject,  cited  at  the  bar,  have  been  examined,  and  we 
confess  that  we  are  unable  to  see  clearly  the  principle  upon  which 
these  modifications  rest.  The  general  doctrine,  as  announced  by 
Marshall  and  Harper,  is  clearly  recognized  in  all  of  them;  but  the 
view  seems  to  be,  that  all  the  powers  granted  to  a  municipal  cor- 
poration are  not  ciyil  or  goyemmental  in  their  character,  but  that 
some  of  them  are  what  is  called  merely  corporate;  and  the  effort  is 
made,  first  to  separate  these  powers,  distinguishing  those  which  are 
civil  or  public  from  those  which  are.private  and  local,  and  then,  in 
regard  to  those  assigned  to  the  latter  class,  to  impose  responsibility 
for  negligence  only  where  the  duty  is  not  discretionary  but  purely 
ministerial  in  character. 

With  all  due  respect,  it  seems  to  us  that  if  the  powers  granted 
to  a  municipal  corporation  are  susceptible  of  such  division  and 
separation,  it  would  be  exceedingly  difficult  to  carry  the  doctrine 
into  any  thing  like  uniform  practice.  Opinions  must  certainly 
differ,  both  as  to  the  proper  classification  of  the  powers  and  the 
character  of  the  duty  imposed  by  them.  The  necessity  of  determin- 
ing in  each  case,  whether  a  particular  power  should  be  ranked  in 
the  class  of  corporate  as  distinguished  from  civil  powers  ;  and  if  the 
former,  whether  its  exercise  imposes  a  duty,  discretionary  or 
merely  ministerial,  must  be  the  source  of  constantly-recurring 
difficulties,  and  tend  to  great  confusion  and  uncertainty  in  the 
administration  of  the  law. 

But  be  that  as  it  may,  we  do  not  regard  the  question  as  involved 
in  this  case.  If  we  were  at  liberty,  notwithstanding  our  own  decided 
eases,  expressed  in  general  terms  without  limitation  or  qualification, 
to  consider  the  propriety  of  the  modifications  suggested  to  the 
general  rule,  we  do  not  think  that  the  non-feasance  complained  ct 
here  can  be  properly  said  to  be  in  reference  to  a  power  merely  cor- 
porate in  character,  or  that  the  duty  imposed  was  merely  minis- 
terial. The  system  of  water  works  and  its  management  required, 
on  the  part  of  the  city  authorities,  the  exercise  of  discretion  and 
judgment.  The  power  was  granted  by  law  to  a  municipal  corpora- 
tion, and  we  do  not  see  how  it  can  be  properly  regarded  as  imposing 
a  duty  purely  ministerial  in  its  character. 

In  the  case  of  WhseUrY.  OUyof  CHncinmUi,  19  Ohio  St.  19;&o.» 
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2  Am.  Rep.  368»  the  plaintiff's  house,  situated  in  the  city  of  Oin- 
cinnatiy  was  destroyed  in  a  fiie,  and  he  sued  the  corporation  for 
damages  on  the  ground  that  the  corporation  had  failed  to  provide 
the  necessary  cisterns  and  suitable  fire  engines,  and  that  certain 
officers  of  the  fire  department  of  the  city  had  neglected  to  perform 
their  duty  in  extinguishing  the  fire  which  consumed  his  house. 
The  corporation,  as  in  this  case,  filed  a  demurrer,  which  was  sus- 
tained. Upon  appeal  to  the  Supreme  Court  it  was  held  that 
**  The  laws  of  this  State  have  conferred  upon  its  municipal  corpora- 
tions power  to  establish  and  organize  fire  companies,  procure 
engines  and  other  instruments  necessary  to  extinguish  fire  and  pre- 
aerve  the  buildings  and  property  within  their  limit  from  confiagra- 
tion;  and  to  prescribe  such  by-laws  and  regulations  for  the 
goremment  of  said  companies  as  may  be  deemed  expedient.  But 
the  powers  thus  conferred  are  in  their  nature  legislative  and 
goyemmental ;  the  extent  and  manner  of  their  exercise,  within  the 
sphere  prescribed  by  statute,  are  necessarily  to  be  determined  by  the 
judgment  and  discretion  of  the  proper  municipal  authorities ;  and 
for  any  defect  in  the  execution  of  such  powers  the  corporation  can- 
not be  held  liable  to  individuals.  Nor  is  it  liable  for  a  neglect  of 
duty  on  the  part  of  fire  companies  dt  their  officers  charged  with  the 
duly  of  extinguishing  fires.  The  power  of  the  city  over  the  sub- 
ject is  that  of  a  delegated  ^iMWi-soveriaignty,  which  excludes 
responsibility  to  individuals  for  the  n^lect  or  non-feasance  of  aji 
officer  or  agent  charged  with  the  performance  of  duties.  The  case 
differs  from  that  where  the  corporation  is  charged  by  law  with  the 
performance  of  a  duty  purely  ministerial  in  its  character.  We 
know  of  no  case  in  which  an  action  like  the  present  has  been  held 
to  be  maintainable.  Brinkmmfer  v.  SwmmnlUy  39  Ind.  187; 
Wesiern  Oolite  of  Medicine  v.  CUy  of  Ohtf$land,  12  Ohio  St  375.'' 
Mr.  Dillon,  who,  in  his  general  views,  is  very  much  inchned  to 
make  municipal  corporations  liable,  in  commenting  on  the  case  of 
Wheeler,  says  :  ''  Nor  is  such  a  corporation  liable  to  the  owner  of 
property  destroyed  or  damaged  by  fire  in  consequence  of  its  neglect 
to  provide  suitable  engines  or  fire  apparatus,  or  to  provide  and 
keep  in  repair  public  cisterns.  In  that  case  (Wheeler's)  a  liability 
on  the  part  of  the  corporation  was  sought  to  be  sustained  upon  the 
ground  of  the  neglect  of  a  corporate  duty,  but  the  court  considered 
that  powers  of  this  nature,  oonferred  upon  municipal  corporations, 
were  legislative  and  governmental,  and  excluded  the  i^'^tion  of 
Vol.  XLY  — 100 
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responsibility  to  individualB,  baaed  on  neglect  or  non-feasance,  and 
distinguished  the  case  from  those  in  which  the  duty  is  purely 
ministerial/'  etc  2  DilL  Hun.  Corp.,  §  474»  and  niany  authori- 
ties there  cited  in  the  notes. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Oircuit 
Ooort  be  reversed  and  the  complaint  dismissed. 

JudginetU  rwerasd. 


Wabd  y.  Ghablbstok  Gitt  Bailwat  Ooxpavt. 

as  s.  a  an.) 


Wttneias  #ho  saw  a  wmnaa  thiowni  down  by  Uia  starting  of  a  atroet  oar 
after  she  had  aUghted  f lom  it,  may  givo  their  otptaioii  aa  to  wh&Hhm  she 
had  time  to  get  dear  of  it. 

AOTIOK  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

^   GdmpMl  it  Whaley,  for  appellant. 
Buist  it  BuisU  contra. 


,' 


'  SiMPSOX,  J.  The  appellant,  Harriet  Ward,  brought  action 
against  the  defendant,  respondetit,  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  the  negligence  of  defendant's  agents 
and  servants.  The  accident  occurred  while  appellant  was  leaving 
the  car  of  defendant,  and  is  alleged  to  have  taken  place  because 
she  was  not  allowed  sufScient  time  to  fr^e  herself  from  the  car. 

[Omitting  statement.] 
'  No  objection  was  made  to  the  charge  of  the  judge,  but  during 
the  progress  of  the  trial  several  witnesses  who  were  present  and 
saw  what  occurred  were  asked  by  defendant's  counsel  as  follows,  to- 
wit:  To  John  McPherson,  ''  Whether  the  lady  was  or  was  not  far 
enough  from  the  car  to  allow  it  to  go  on  without  throwing  her 
down?"  To  W.  E.  Vincent,  '^  Was  she  a  sufficient  distance  from 
the  car  to  avoid  the  accident?"  And  to  Philip  Fogarty,  ''Ton 
think  she  was  given  plenty  of  time  to  get  off  and  move  away  ex- 
cept for  the  drays?"  These  questions  were  objected  to  as  cidling 
for  the  opinion  of  the  witnesses.     The  presiding  judge  directed 
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the  question  to  be  put  in  this  form.  '*  Whether  as  matter  of  fact 
she  had  time  to  get  clear  of  the  car  ? ' '    This  was  objected  to. 

The  verdict  was  for  the  defendant.  The  counsel  of  plaintiff 
then  moTcd  the  court  for  a  new  trial  on  the  grounds:  1.  *'  Because 
the  plaintiff  made  no  peremptory  challenge^  only  requesting  that  if 
there  be  a  stockholder  he  should  retire ;  that  a  juror  did  retire, 
whereupon  the  defendant  made  two  peremptory  challenges^  an<^ 
the  plaintiff  then  claimed  that  her  right  to  challenge  reverted,  and 
it  was  disaUowed.  2.  Because  at  the  close  of  defendant's  case,  the 
defendant  asked  of  a  witness  whether  in  his  opinion  the  plaintiff 
had  sufficient  time  to  clear  herself  of  defendant's  car,  and  the 
plaintiff  objected  to  the  question  and  the  objection  was  overruled." 
There  was  also  a  third  exception  upon  another  ground  (as  to  the 
financial  condition  of  the  company),  but  this  seems  to  have  been 
abandoned,  and  therefore  not  necessary  to  be  noticed  further. 
These  grounds  were  overruled  by  the  Circuit  judge,  and  the  appel- 
lant now  appeals,  renewing  her  motion  for  a  new  trial  on  substan- 
tially the  same  grounds  relied  on  in  the  motion  below. 
.  [Omitting  the  first  question.] 

The  other  question  raised  is  as  to  the  competency  of  certain 
questions  propounded  to  the  witnesses,  which  were  objected  to  by 
appellant  on  the  ground  that  they  called  for  opinions  merely,  and 
not  facts.  It  is  a  general  rule  of  evidence  that  opinions  of  wit- 
nesses are  not  competent,  but  to  this  there  are  several  exceptions  ; 
for  instance,  experts  may  give  opinions,  and  even  ordinary  wit- 
nesses, after  stating  the  facts  upon  which  their  opinions  are 
founded,  may  also  state  their  opinions  resting  on  the  facts. 
SeiblfiA  V.  Blacktoell,  1  McMull.  66.  And  then  there  are  many 
matters  in  reference  to  which  opinion  is  the  only  testimony 
of  which  they  are  susceptible.  See  the  recent  case  of  Jone$ 
V.  FuUer,  19  S.  C.  66,  ♦  in  which  McItbb,  A.  J.,  fully  dis- 
cusses such  cases. 

Time,  distance,  velocity,  form,  size,  age,  strength,  heat,  cold,  etc. , 
are  subjects  of  this  character.  Whart.  £v.,  §  612,  note,  p.  490.  The 
ground  upon  which  opinions  are  admitted  in .  such  cases,  says  Mr. 
Wharton,  is  that  from  the  nature  of  the  subject,  it  cannot  be 
stated  in  such  language  as  will  enable  persons,  not  eye-witnesses,  to 
form  an  accurate  judgment  in  regard  to  it.  In  Hackeit  v.  Boston, 
Concord  and  Montreal  R.  J2.  Cb.,  35  N.   H.  390,  the  court  said : 


^AiKtai  p*  w. 


796  SOUTH  CAROLINA, 


Tbomtoii  Y  Dean. 


**  That  in  most  cases,  when  a  witness  is  examined  as  to  distances, 
dimensions,  weight,  or  any  quality  of  matter  in  question,  he  can- 
not testify  except  by  the  use  of  language  which  necessarily  implies 
his  opinion."  See,  also,  the  case  of  ComfnonweaUh  y.  Siurtivanif 
117  Mass.  133;  8.  c.  19  Am.  Bep.  401.  Under  the  principle  upon 
which  these  cases  were  decided,  we  think  the  question  propounded 
here  was  competent,  especially  as  the  witnesses  were  present  when 
the  accident  occurred  and  were  speaking  from  the  facts  as  they 
occurred  within  their  sight  and  under  their  immediate  obseryation. 
It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Oourt  be  aflbmed.  JudgmmU  i^gbrmmL 


Trorhtok  t.  Dmjjt. 

(ISB.aSBB.) 

A  BOle  made  in  South  Ouolina,  pajable  in  North  OuroUaa,  seeaied  \ff  a 
gsge  of  lands  ia  Soath  Ouolina,  upon  interest  lawful  in  Soath  Cwnllna  bat 
asuTioas  in  North  Guolina,  is  eaforoeable  ia  South  Carolinm.* 


ACTION  of  foreclosure.     The  opinion  states  the  case.     Tiia 
plaintiff  had  judgment  below. 

«7.  S.  R.  I%am8on^  for  appellant. 

R.  K.  Carson,  Bobo  d  Carlisle,  contra. 

McOowAN,  J.  Mrs.  Dean,  the  defendant,  of  Spartanbuigoonnty, 
South  Carolina,  being  pressed  by  debt,  solicited  a  loan  of  monejr 
from  John  Rutherford,  of  Bridgewater,  North  Carolina.  The  ar- 
rangement was  made  at  Spartanburg,  South  Carolina,  by  whiA 
Mrs.  Dean  gaye  her  note  to  Rutherford  for  17,000,  as  follows  : 

'^17,000.00.  Three  years  after  date,  I  promise  to  pay  to  Joha 
Rutherford,  or  order,  at  Bridgewater,  N.  C,  17,000,  with  intereat 
from  maturity,  at  the  rate  of  ten  per  cent  per  annum,  for  yaloe 
receiyed. 

**  Witness  my  hand  and  seal,  this  3d  day  of  June,  1874. 

'<  Mart  Owbh  Dbak,  [l.  &] 
<' Attest:    S.  Bobo.'' 

WofiM  Oi.  See.  Bfc.  ▼.  Xei»  <St  K.  T.  a68)»  S7  Am.  Rep.  6SS. 
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The  interest  to  be  due  before  maturity,  was  secured  as  follows : 
#350  for  the  first  half  year  was  paid  in  cash  or  deducted  from  the 
amount  loaned^  leaving  the  money  actually  receiyed,  the  sum  of 
#6,650,  and  for  the  remaining  two  years  and  a  half,  five  notes  for 
the  same  amount^  being  the  interest  for  six  months,  were  given, 
payable  respectively  in  twelve,  eighteen,  twenty-four,  thirty  and 
thirty-six  months.  These  notes  were  also  made  payable  at  Bridge- 
water,  North  Carolina.  These  notes  were  all  secured  by  a  mort- 
gage of  a  lot  of  land  in  the  city  of  Spartanburg,  South  Carolina^ 
where  all  the  papers  were  executed,  and  the  money  changed 
hands.  Mrs.  Dean  was  allowed  permission  to  sell  a  part  of  the 
lands  mortgaged,  the  proceeds  of  sale  to  go  to  the  mortgage  debt, 
and  on  June  19,  1880,  she  paid  to  Simpson  Bobo,  Esq.,  the  plaint- 
iff's agent  at  Spartanburg,  the  sum  of  13,500,  which,  in  the  ab- 
sence of  any  direction  from  defendant,  was  applied  to  the  five 
notes  given  for  interest,  and  on  November  1,  1880,  she  paid  the 
further  sum  of  11,100,  which  extinguished  the  five  interest  notes 
and  left  a  balance  over  to  be  credited  on  the  large  note. 

Subsequently  to  the  loan  of  the  money  John  Rutherford  died, 
leaving  a  will,  of  which  his  widow,  Elizabeth  G.  Thornton,  waa 
appointed  executrix,  and  which  was  admitted  to  probate  in  Burke 
county.  North  Carolina^  by  D.  0.  Pearson,  judge  of  probate  of 
that  county,  March  27,  1880.  The  proceedings  were  exemplified 
to  the  judge  of  probate  for  Spartanburg  county,  in  this  State,  who 
admitted  the  same  to  probate  and  issued  letters  testamentary  in 
this  State  to  the  plaintiff,  Elizabeth  0.  Thornton,  who,  as  such 
executrix,  instituted  this  proceeding  in  Spartanburg  county.  South 
Carolina,  to  foreclose  the  mortgage  for  the  balance  of  the  debt  un- 
paid upon  the  remainder  of  the  mortgaged  premises  which  had  not 
been  sold.  The  principal  defense  was  that  the  fact  appearing  from 
the  face  of  the  notes  that  they  were  payable  at  Bridgewater,  North 
Carolina,  the  whole  transaction  was  a  North  Carolina  contract,  and 
to  be  interpreted  exclusively  with  reference  to  the  laws  of  that 
State,  which  should  be  applied  to  the  case,  and  which  at  that  time 
prohibited  the  lending  of  money  at  a  higher  rate  of  interest  than 
eight  per  cent  per  annum,  under  forfeiture  of  all  interest  and  costs. 

The  case  came  on  to  be  heard  by  Judge  Cothkak,  who  held  from 
the  testimony:  (1.)  ''That  the  contract  between  the  parties  was 
made  in  South  Carolina  ;  (2.)  That  the  parties  in  making  it  had 
reference  to  the  laws  of  this  State  in  all  of  its  material  parts  ;  (3.) 
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Thj^t  there  was  no  intention  to  evade  the  usaiy  laws  of  North 
Carolina,  but  on  the  contrary,  that  the  phiintiff  was  moved  by  a. 
4esire  to  relieve  the  embarrassment  of  the  defendant,  who  was  at 
t|^e  time  under  obligation  to  others  to  pay  a  higher  rate  of  interest ; 
(40  That  the  place  named  for  the  payment  of  the  note  was  for  the. 
cpnvenience  of  the  parties  and  without  any  intention  of  establish* 
ing  9uch  as  the  place  of  performance ;  (5.)  That  the  premises 
mortgaged  are  situated  in  this  State,  where  alon^  foreclosure  could  be 
had ;  (6. )  That  both  parties  recognized  and  affirmed  this  as  the  place 
<^  performance  by  making  and  receiving  payments  of  mcmey  upon 
the  contract  in  Spartanburg,"  etc.  The  judge  ordered  a  decree  of 
foreclosure  for  the  whole  amount  of  the  debt  with  interest,  accord- 
ing to  the  terms  of  the  contract,  as  that  was  allowable  by  the  South 
Carolina  law  at  the  time  of  the  contract 

,   From  this  decree  the  defendant  appeals  to  this  court  upon  excep- 
tions, alleging  that  his  honor  had  erred  as  follows  : 
.   1.  ''In  not  at  least  ordering  that  the  premises  be  subdivided 
into  small  lots,  and  only  so  many  thereof  be  sold  as  might  be  neces- 
sary to  pay  the  judgment." 

,  2.  ''In  not  at  least  crediting  the  note  sued  on  with  the  sum  of 
•3,500  paid  in  June,  1880.'^ 

3.  "  In  not  at  least  crediting  the  note  sued  on  with  the  further 
fum  of  11,100  paid  in  November,  1880." 

.  4.  "  In  not  finding  as  a  matter  of  fact  that  the  payments  upon 
said  note  were  made  in  North  Carolina." 

5.  "In  not  finding  that  the  plaintiff,  Elizabeth  C.  Thornton, 
Fas  not  the  regularly  appointed  and  qualified  executrix  in  this  State 
of  the  will  of  John  Rutherford,  deceased." 
.  6..  "In  finding  that  the  defendant  and  John  Rutherford,  in 
making  their  contract,  had  reference  to  the  laws  of  this  State  in  all 
of  its  material  points." 

.  7.  "In  finding  that  Rutherford,  in  making  the  contract,  was 
moved  by  a  desire  to  remove  the  embarrassment  of  the  defendant" 
,  8.  "  In  finding  that  the  place  named  for  the  payment  of  the 
pote  was  for  the  convenience  of  the  parties,  and  without  any  inten- 
tion of  establishing  such  as  the  place  of  performance." 
.  9.  '*  In  finding  that  both  parties  recognized  and  affirmed  this  as 
the  place  of  performance  by  making  and  receiving  payments  upon 
the  contract  at  Spartanburg." 

10.  "In  not  finding  that  the  place  of  performance  of  said  con- 
tract was  at  Bridgewater,  North  Carolina." 
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11.  "In  not  holding  that  the  usarj  laws,  of  North  Garolitia 
operated  upon  said  contract/' 

.  12.  "  In  not  finding  at  least  that  no  more  than  eight  per  cent 
interest  could  in  any  eyent  be  collected  upon  the  note  sued  on. '? 

13.  '^  In  not  holding  at  least  that  the  only  amount  recoyeraUe, in 
this  action  was  the  amount  of  money  actually  loaned,  less  the  $4,800 
paid  thereon. "  • 

14.  *  *  In  not  holding  that  if  the  amount  paid  was  applied  to  the  pay->^ 
ment  of  interest,  then  the  defendant  had  a  good  and  valid  counter- 
claim  for  double  the  amount  thereof. ''  i 

The  last  exception  was  yery  properly  abandoned.  Iti  no  view  ol 
the  case  can  our  court  enforce  the  penal  laws  of  North  Carolina.  . . 
'  It  was  in  proof  that  the  will  of  John  Rutherford  had  been  adi 
mitted  to  probate,  both  ia  Burke  county,  North  Carolina,  and  in 
Spartanburg  county,  South  Carolina ;  and  the  plaintiff  qualified  as 
sole  executrix  in  both  States.     Qen.  Stat.  1882,  §  1875. 

The  laws  of  a  State  are  limited  to  its  territory.  As  a  rule  it  adr 
iunisters  only  its  own  laws.  But  it  sometimes  happens  that  the 
judiciary  of  one  State  is  called  upon  to  administer  the  laws  of  an- 
other. Certain  rules  of  '^comity  ''.have  been  adopted  by  oommon 
consent  and  are  generally  followed.  For  example  a  case  may  arise 
in  our  courts  upon  a  contract  made  in  another  State,  and  then  the 
question,  arises,  whether  the  law  of  the  State  where  the  contract  is 
to  be  interpreted  or  that  of  the  State  where  it  was  made  shall 
gorem.  As  to  all  matters  relating  to  remedies,  each  State  insists 
apoti  enforcing  its  own  laws  —  the  hxforx ;  but  in  the  interpreta- 
tion of  a  contract  it  has  been  established  by  usage  that  the  lex  loci 
coniractus  must  goyem.  The  rule  is  clearly  stated  by  Chancellor 
Kent  with  its  qualifications  :  **  Then  it  may  be  laid  down  as  the 
settled  doctrine  of  public  law,  that  personal  contracts  are  to  haye 
the  same  validity,  interpretation  and  obligatory  force  in  any  other 
country  which  they  have  in  the  country  where  they  are  made. 
^  *  ■  ^  It  is  however  a  necessary  exception  to  the  universality  of 
the  rule,  that  no  people  are  bound  or  ought  to  enforce,  or  hold  valid 
in  their  courts  of  justice,  any  contract  which  is  injurious  to  their 
public  rights,  or  offends  their  morals,  or  contravenes  their  policy^ 
or  violates  a  public  law,  **  etc.    2  Kent  Com.  ^458. 

Taking  this  as  the  rule,  the  defendant  in  this  case  could  not  «tand, 
for  confessedly  the  contract  was  made  in  South  Carolina,  whosi 
public  laws  upon  the  subject  of  interest  &t  that  time  was:  ''  That  in 
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all  cases  for  tibe  hiring  or  lending  or  use  of  money,  wherein  by  the 
terms  of  the  original  contract,  no  specific  rate  of  interest  shall  have 
been  agreed  upon  in  writing,  signed  by  the  party  to  be  charged 
therewith,  the  legal  interest  shall  be  and  remain  at  the  rate  of 
seyen  per  cent  per  annum."  13  Stat.  318.  This  proyision  has 
been  construed  to  allow  transactions  where  such  specific  rate  of  in- 
terest was  agreed  upon  in  writing,  etc  Matur  v.  WUsoHy  16  S.  C. 
469.  The  terms  of  the  agreement  in  this  case  were  in  precise  con- 
formity to  the  requirements  of  this  South  Carolina  law,  and  it  seems 
to  us  were  adopted  with  direct  reference  to  that  law,  for  by  the 
original  contract,  ten  per  cent  was  '^agreed  upon  in  writing, 
signed  by  the  party  to  be  charged,  '*  etc.  As  a  mattei  of  fact  we 
suppose  that  there  can  be  no  doubt  that  the  parties  contracted 
with  reference  to  the  South  Carolina  law. 

It  is  urged  howeyer  that  this  rule  of  the  lex  loei  is  not  uniyer- 
sal ;  that  it  is  charged  in  cases  where  the  parties  themselyes  con- 
tract with  reference  to  the  laws  of  some  particular  State  other  than 
that  in  which  the  contract  was  made.  That  is  true.  The  general 
purpose  of  courts  is  to  enforce  contracts  according  to  the  intent  of 
the  parties  ;  and  if  they  made  a  contract  in  South  Carolina ,  ex- 
pressly or  clearly  with  reference  to  North  Carolina  law,  I  know 
no  reason  why  our  courts  in  carrying  out  the  doctrine  of  '^  comity,  ^ 
would  not  apply  the  North  Carolina  law  to  it,  except  in  the  excepted 
cases  stated  by  Chancellor  Ebitt.  But  we  do  not  think  it  follows 
that  the  single  fact  of  the  note  being  payable  in  North  Carolina 
affords  conclusiye  proof  that  they  did  so  contract.  It  is  true  that 
indicating  a  place  for  payment  affords  a  presumption,  and  is  gen- 
erally taken  as  sufficient  proof  of  the  fact.  We  do  not  however  un-> 
derstand  that  this  is  a  conclusiye  presumption  of  law,  but  it  is 
rather  one  of  fact  which  may  be  rebutted.  Suppose  the  parties  had 
expressly  declared  in  the  note  that  this  money,  for  conyenience,  waa 
to  be  returned  at  Bridgewater,  North  Carolina,  but  the  contract 
was  made  with  direct  reference  to  the  South  Carolina  law,  would 
any  court  enforce  a  contract  which  they  did  not  make  ?  It  is  like  the 
presumption  which  arises,  when  no  other  place  is  named,  that  the 
parties  contracted  with  reference  to  the  laws  of  the  country  where 
the  contract  is  made,  which  can  be  overthrown  by  showing  that 
they  actually  contracted  with  reference  to  the  laws  of  some  other 
State,  as  is  attempted  here. 

But  bo  this  lis  it  may,  if  the  isolated  fiu^t  that  the  note  was  made 
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''payable  ut  iiridgewater.  North  Carolina, ''  must,  without  regard 
to  the  actual  intention  of  the  parties,  be  regarded  its  conclusive 
evidence  that  the  parties  contracted  with  reference  to  the  North 
Carolina  law,  we  think  there  was  no  error  of  law  in  the  decree  of 
the  Circuit  judge.  There  has  been  some  confusion  and  conflicting 
opinions  on  the  subject,  but  we  think  it  now  settled  by  authority 
and  sustained  by  reason,  that  in  such  cases  there  is  an  exception  as 
to  the  interest  on  a  debt  when  it  is  expressly  stipulated  in  the  con- 
tract. Without  incumbering  this  opinion  with  a  review  of  the 
authorities  upon  the  subject,  we  are  content  to  take  the  doctrine  as 
laid  down  in  the  case  of  Peck  v.  Mayo,  14  Vt.  33,  and  cited  in  a 
note  in  Kent,  supra,  where  after  full  discussion,  it  was  decided  as 
follows  :  ''  (1.)  If  a  contract  be  entered  into  in  one  place  to  be 
performed  in  another,  the  parties  may  stipulate  for  the  rate  of  in- 
terest of  either  country.  (2.)  If  the  contract  stipulate  generally 
for  interest  without  fixing  the  rate,  it  shall  be  the  rate  of  interest 
at  the  place  of  payment.  (3.)  If  no  interest  be  stipulated,  and 
payment  be  not  made,  interest  by  way  of  damages  is  according  to 
the  law  of  the  place  of  payment,"  etc. 

In  commenting  on  this  case  it  is  said  in  a  note  to  Kent,  supra  : 
**  The  principle  now  established  in  Louisiana  and  New  York  is, 
that  the  place  where  the  contract  was  made  determines  its  validity 
as  to  interest,  though  made  payable  in  another  State  or  country, 
where  the  rate  of  interest  is  lower.  This  principle  has  much  to 
recommend  it  for  reasonableness,  convenience  and  certainty,  except 
in  cases  where  the  whole  arrangement  was  evidently  and  fraudu- 
lently intended  as  a  mere  cover  for  usury."  No  allegation  even  of 
such  fraudulent  mtent  is  made  here.  Indeed,  the  judge  finds  as  a 
matter  of  fact,  and  we  concur  with  him,  *Hhat  there  was  no  in- 
tention to  evade  the  usury  laws  of  North  Carolina,  but  on  the 
contrary,  that  the  plaintiff  was  moved  by  a  desire  to  relieve  the 
embarrassment  of  the  defendant,  who  was  at  the  time  under  obliga- 
tion to  others  to  pay  a  higher  rate  of  interest/' 

The  same  doctrine  has  been  announced  by  the  Supreme  Court  of 
the  United  States.  In  the  case  of  Miller  v.  Tiffany ^  1  WaU.  310, 
it  is  said  :  ''  The  general  principle  in  relation  to  contracts  made 
in  ene  place  to  be  performed  in  another  is  well  settled.  They  are 
to  be  governed  by  the  law  of  the  place  of  performance,  and  if  the 
interest  allowed  by  the  law  of  the  place  of  performance  is  higher 
than  that  permitted  at  the  place  of  contract,  the  parties  may  stipn^ 
Vol.  XLV  — 101 
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late  for  the  higher  interest  without  mcurring  the  penalties  of  usury. 
Andrews  v.  Pond,  13  Pet.  17;  Curtis  v.  Leanvtt,  15  N.  Y.  92.  The 
converse  of  this  proposition  is  also  well  settled.  If  the  rate  of 
interest  be  higher  at  the  place  of  the  contract  than  at  the  place  of 
performance,  the  parties  may  lawfully  contract  in  that  case  also 
for  tlie  higher  rate/'  citing  Dspeau  y.  Humphrey,  20  Mart.  1;  Ckap- 
fnan  v.  Robertson,  6  Pai.  634;  and  see  also,  Dan.  Neg.  Inst  (2d  ed.), 
§  922,  and  many  authorities. 

The  forfeitures  under  the  North  Carolina  usury  law  are  somewhat 
in  the  nature  of  penalties,  very  different  from  our  own  law  in  foroe 
at  the  time  of  the  contract,  and  to  make  it  proper  for  the  courts  of 
this  State  to  enforce  them  in  the  very  face  of  our  own  law,  would 
require  the  clearest  evidence  that  the  parties  contracted  alone  with 
reference  to  the  law  of  North  Carolina,  and  in  doing  so  had  violated 
the  usury  law  of  that  State.  One  of  the  established  rules  in  respect 
to  the  doctrine  of  comity  is,  that  when  the  lex  loc%  contractus  and 
the  lex  fort,  as  to  conflicting  rights  acquired  in  each,  come  in  direct 
collision,  the  comity  of  nations  must  yield  to  the  positive  law  of 
the  land.  2  Kent  Com.  461.  In  this  case  the  contract  was  made 
in  South  Carolina,  secured  by  a  mortgage  on  land  in  South  Carolina, 
and  is  now  being  enforced  in  South  Carolina ;  and  we  have  not 
been  referred  to  any  case  where  the  lex  loci  and  the  hx  fort  were 
the  same,  m  which  the  plea  of  the  usury  law  of  another  State, 
although  the  State  of  the  lex  soluttonts,  was  enforced  upon  the 
principle  of  **  comity.'* 

It  is  proper  that  only  so  much  of  the  land  should  be  sold  as  is 
necessary  to  pay  the  debt  and  costs,  and  that  it  should  be  sold  in 
such  parcels  as  will  secure  the  best  price.  If  the  point  had  been 
made  below,  we  have  no  doubt  the  decree  of  foreclosure  would 
have  provided  for  it.  We  think  that  it  was  stated  at  the  bar  that 
no  objection  would  be  made  to  such  course.  If  the  parties  cannot 
agree  as  to  the  parcels,  let  the  officer  to  whom  it  was  referred  to 
estimate  the  amount  due,  make  such  recommendation  on  the  sub- 
ject as  he  may  deem  proper. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Oironit 
Court  be  affirmed* 

Judgmoni  affirtnmL 
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ABATEMENT. 

PivuroSi]  Where  the  hnabftnd  dies  pending  the  wife's  eetioii  for  divofee,  hie 
executor  mej  not  be  ■abetitnted  in  order  to  ocunpel  lUm  to  ^j  an  order, 
mede  daring  the  hnetMuid'e  life,  for  the  wife'i  oonneel  fees.  McOwrUif 
T  ifeOttfi^  (Hd),  717. 

AOOOBD  AND  SATISFACTION. 

Bttol  releMi  of  Jndgtnent]  A  parol  releeae  of  a  Judgment  for  leaathaa  the 
amount  due  la  iuTalid  although  indorsed  on  the  execution.  W^ber  t.  (hmek 
(Maw.),  874 

ACTION. 

For  arreat  of  serraait.]    Bee  BiAarxR  and  Sbbtaht*  689. 

T6  recover  tax  paid.]    See  Taxation,  476. 

See  OBncniAL  Cohtbb8Ation,  807;  Nbgotiablb  Uhtbummit,  808. 

ADVANCEMENT. 
See  Etidbrcb,  88l 

ADVERSE  POSSESSION. 
See  Cbofb,  664;  TRBSPAaa.  708. 

AGENCT. 

!•  Brolnr— oonunlMlona.]  One  employed  to  procure  a  loan  for  a  commiapioii 
is  entitled  to  his  commission  on  finding  a  person  able  and  willing  to  malce 
the  loan,  although  the  principal  declines  to  talie  it.  Vinton  v.  Baldwin 
(Ind),  447. 

fl.  Ooi^tnet  in  name  of  agent — recovery  against  known  prinoipaL]  A  writ- 
ten  contract,  not  under  seal,  purported  to  be  made  hj  A.,  and  was  signed, 
'*  A.,  agent."  A.  was  in  fact  contracting  for  his  wife,  and  the  plaintiff 
knew  it  HM,  that  the  plaintiff  might  recover  against  the  wife.  Bying- 
ion  T.  Simpeon  (Biass.),  814. 

ANIMALS. 

X.  Doty  of  confining  dangerous.]  A  farmer  who  keeps  a  young  stallion  in  a 
field  near  a  highway  is  bound  to  fence  with  regard  to  its  propensities,  and 
it  is  not  enough  that  his  fence  is  such  as  other  farmers  usually  maintain. 
yfrllvtfine  v.  LanU  (Penn.),  400. 
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ANIMALS  —  CofUiMued. 

2.  NegUgcnoe^oontiibiitory.]  One  who  keepeaTidous  ball  teiheradoii 
his  own  land,  knowing  his  vidooBneBB,  but  within  reach  of  a  road  which 
the  public  had  been  aocastomed  to  nee .  although  not  a  highwaj .  is  liable 
for  an  injury  bj  the  bull  to  a  passer  on  the  road.  OUdden  ▼.  Moor§ 
(Neb.),  98. 

See  NBOueKRCS,  711. 

ANTB-NUPTIAL  OONVETANG& 
nandnleiit.]    See  BCabbiaob,  75. 

ASSAULT. 
Sbrftring  hone.]    It  maj  be  an  assault  to  strike  alM»se  which  another  is  diiv. 


ing.    Olark  ▼.  Dawning  (Vt.) .  612. 

ATTORNEY  AND  CLIENT. 

1.  Whst  JnstifiM  sttamey^  abandnunent  oi  sniL]    When  the  client  emplojs 

counsel  with  whom  his  attomej  cannot  cordially  cooperate,  the  attorney 
may  withdraw  from  the  suit,  and  recoTer  for  his  serrices  already  ren- 
dered.    Tgnneg  t.  Berber  (N.  Y.).  268. 

2.  Power  to  oomptomise.]    An  attorney  has  no  implied  authority  to  oompro- 

miee  an  award  obtained  by  his  dient  sgainst  a  township  for  raad  dam- 
ages.    Taumthip  of  North  WhUehaU  v.  Keller  (Penn.),  861. 

3b  Privileged  oommunioation.]  The  privilege  to  ezdude  evidence  of  com- 
munications between  attorney  and  dient  is  personal  to  the  dient,  and  he 
may  waive  it.    Paetmore  t.  I^iemnore^s  EUaU  (Mich.),  62. 

^Ckamfbbtt  ahd  MAiBTBirAncs,  82. 

BAGOAGE. 
See  Casrikb,  601. 

BAILIIENT. 

Chraftattoaa — UabOtty  fo  laioeny.]  The  plaintiff  depodted  with  the  defend- 
ant, a  merchant,  a  sum  of  money  for  safe-keeping,  without  reward,  and 
with  permission  to  use  it.  of  whidi  he  never  availed  himself.  His  book- 
keeper, by  the  acquiescence  of  both  parties,  oocadonally  temporarily  took 
smiJl  amounts  to  niake  change.  It  was  kept  separate,  and  was  stolen 
without  defendant's  fault.  HM,  that  defendant  was  not  liable.  OaXd- 
weU  V.  ffaU  (Miss.),  410. 

AmBahk,  608. 

BANK. 

Doty  as  to  special  depodt]  The  plaintiff  delivered  bonds  to  the  defendant,, 
a  country  bank,  without  its  solidtatlon,  and  with  no  agreement  for  re- 
ward,  and  took  a  receipt  spedfylng  that  they  were  received  "  for  safe- 
keeping as  a  spedal  depodt."  The  bonds  were  depodted  in  defendant's 
safe,  with  the  valuables  of  the  defendant,  and  it  was  claimed  that  they 
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were  Uken  therefrom  bj  robbery.  The  safe  wis  left  open  daring  the 
trmnaaction  of  boBinese,  there  was  no  gate  in  the  paaeage-waj  from  the 
rear  of  the  banking-room  behind  the  counter,  and  only  one  person  was 
left  in  charge  about  noon  each  day.  Held,  (1)  that  defendant  was  liable 
only  for  groee  negligence ;  (2)  that  there  was  no  evidence  of  gsoes  negli- 
gence ;  (8)  that  it  was  error  to  take  into  aooonnt  any  profit  to  the  bank  by 
sale  of  the  coupons,  for  none  was  allowed  by  the  contract.  WkUney  ▼. 
Fint  NaHonal  Bank  of  BrcMeboro  (Vt.),  598. 

BANKRUPTCY. 

DisohaTge  —  foreign  oreditor.J  A. debt  contracted  by  a  resident  of  Vermont 
to  a  resident  of  Canada,  and  payable  in  Canada,  is  not  barred  by  a  dis- 
charge under  the  United  States  Bankrupt  Act,  where  the  creditor  was  not 
a  party  to  and  had  no  personal  notice  of  the  proceedings.  McIkmgaU  y. 
Page  (yt.\  WSi. 

BEQUEST. 
See  Will,  286. 

BILLS,  NOTES  AND  CHECE& 
^SmNbgotiablb  Ikbtrukkht. 

BOROUGH. 
SeeUxmiCLPAL  Cobfobation,  888. 

BROKER. 

See  Agency,  447. 

CARRIER. 

1 .  Oonnnaoting  Una  —  stipolation  for  exemption.]    A  stipulation  in  a  bill  of 

lading,  given  by  one  of  an  association  of  connecting  carriers,  that  if  loss 
or  damage  of  goods  occurs  the  company  in  whose  custody  they  were 
at  the  time  shall  alone  be  answerable,  is  valid,  and  binds  the  shipper 
accepting  it,  whether  he  reads  it  or  not.  Ph(fer  ▼.  Carolina  Central 
BaUway  Company  (N.  C),  887. 

2.  Ckmtraot  for  exemption  —  burden  of  proof.]  When  goods  in  transportation 

by  a  common  carrier  under  a  contract  limiting  his  liability  as  insurer  are 
lost,  he  must  show,  to  avoid  liability,  that  the  loss  resulted  from  an  ex- 
cepted cause,  and  that  he  was  not  guilty  of  negligence.  Chieaffo,  SL 
Louie  and  New  Orleane  BaUroad  Company  v.  Mbea  (Miss.),  428. 

3.  **  Owner's  risk ''—  delay  and  theft.]    Plaintiff  delivered  goods  to  the  de- 

fendant, a  common  carrier,  for  transportation,  at  "  owner's  risk.*'  There 
was  evidence  of  negligent  and  unusual  delay,  and  of  the  theft  of  part  of 
the  goods  while  in  the  carrier's  possession.  The  court  charged  that  thete 
could  be  no  recovery  unless  the  loss  was  attributable  to  the  delay.  HM 
error.     CanJMd  v.  BalHmore  and  Ohio'Bailroad  Company  (N.  Y.),268. 
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A,  Pawngw  —  oonntctfng  Mne — tiMfg^-]  Where  a  |wn— nger  with  a 
thiongh  ticket  orer  a  connecting  line  of  railroadB  ehacka  his  baggaice  at 
the  starting  point  through  to  hie  destination,  and  upon  arriTing  it  is  dam- 
agedior  lias  been  broken  open  and  robbed,  he  may  sue  the  oompanj  whidi 
issued  the  check,  or  the  ocunpanj  deliTering  the  baggage  in  bad  order. 
Woff  ▼.  CefUral  BaUroad  Gompan^f  ((ia.).  501. 

6. wrongfbl   ^Jeotlon.J    A   passenger    bought    a    round  trip    nulroad 

ticket,  and  surrendered  it  to  a  brakeman  who  came  around  and  demanded 
it  (the  conductor  being  in  hiding  on  the  engine),  and  who  tore  it  in  two^ 
keeping  one  pari  and  giving  back  the  other,  supposing  one4ia1f  was  good 
for  either  way.  On  his  return  the  passenger  offered  the  said  portion  of 
the  ticket,  but  the  conductor  refused  it,  and  notwithstanding  the  paasen> 
ger's  ezphma^n,  ejected  him  for  refusing  to  paj  fare.  HM,  that  the 
passenger  could  xecoTsr  damages  of  the  compan  j.  Lake  BrU  and  WetUm 
BaOwaif  Company  ▼.  FU  (Ind.),  464. 

wL  ataUcoaci  DasseBxev  tlolBet  DooDasecl  ^kobk  UBstQitooMsewi  aseow  ^^~  ooo^Dot 
of  laws.]  One  who  purchased  a  railroad  ticket  from  New  York  to  Pliila- 
delphia  from  a  person  who  was  not  an  authorised  agent  of  the  companj, 
may  maintain  an  action  against  the  company  for  refusal  to  carry  him, 
the  sale  being  legal  in  New  York  but  forbidden  under  penalty  in  Pennsyl- 
▼ania,  but  there  being  no  authority  in  the  statute  for  refusal  to  cany  on 
tickets  purchased  from  unauthorised  agents.  Steeper  ▼.  Penneifhamia 
Baitroad  G9m^tt|f  (Penn-)t  880. 

%  —at  rednoed  Cure — damagas.]  A  railway  company  may  lawfully 
issue  tickets  at  reduced  rates  and  impose  the  condition  of  non-trsns* 
ferability :  but  has  no  right  to  take  up  the  tickets  and  exclude  the 
transferee  from  the  train  under  the  condition  that  it  may  refuse  to  accept 
it.  The  measure  of  damages  is  the  Talne  of  such  a  ticket.  Fm^  y,  (Jk^ 
eo^  and  Ifartkueet&m  BaUroad  Company  (Neb.).  100. 

CHAMPERTY  AND  MAINTENANCE. 

t  between  attorney  and  oUent.]  An  agreement  by  which  a  defend- 
ant in  attachment  assigns  to  his  attorney  the  property  attached,  in  oonsid* 
oration  of  his  serrices  in  the  suit,  and  in  prosecuting  a  contemplated 
action  of  damages  on  account  of  the  attachment,  stipulating  for  his  own 
diligence  in  the  attachment  suit,  and  giving,  the  attorney  the  entire  man- 
agement and  control,  is  not  void  for  champerty  or  maintenanoe.  War^e 
Adndnkt/raitore  ▼.  BuaM  (Ala.),  88. 

COMMISSIONS. 
See  EzBCUTOii,  79S. 

COMPROMISE. 


deoMlal  dalM— oeHridOTation.]    An  agresmsat  by  henefleiarias 
will  with  an  heir  at  law,  who  is  cut  off  by  the  will  and  threatens  lo  eoa- 
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test  it  on  the  ground  of  undaa  inflnenoe,  to  paj  him  money,  in  oonflidera- 
tion  of  hia  desiflting.  is  Talid  if  the  heir  at  law  honeatij  thought  he  had 
veaaonable  groond  for  setting  ap  that  elaim.    Beilom  ▼.  SnoUi  (Vi),  ttSl. 

8t$  Attorhbt  akd  CLiaHT,  861. 

CONDITION. 
MOlttiMi  •dnoatto.]    8$e  Will,  766. 

OONPUCT  OP  LAWB. 
See  Gabbikb,  880;  Ububt,  796^ 

CONSIDERATION. 
See  CcncFBOinaB,  081. 

CONSTITUTIONAL  LAW. 

I  j|0|  i— p^MJij  attORMy%  fiMa  on  coimfty.]  An  aet  of  the  leglalalnfe  fan. 
poeing  on  a  eonnty  the  pajment  of  attomej'a  eenrioei  rendered  to  private 
individnala,  in  a  saeoeaafal  proceeding  to  reduce  the  tax  lerj,  is  onconsti- 
tutional.    Board  of  Supervieore  t.  Cowan  (Miss.),  ^M. 

1.  Orime  near  bovder  of  coonfty — ▼enae.J  Where  the  Constitation  provides 
that  crimes  diall  be  tried  in  the  ooonties  where  ccmunitted,  the  legisla- 
ture maj  not  make  an  exception  in  case  of  crimes  committed  within 
one  hundred  yarda  of  the  eountj  boundarj.  SUtte  t.  Lowe  (W.  Va.), 
670. 

8.  Bqoallty  of  taxaUon.]  A  statute  taxing  some  railroad  companies  upon 
gross  receipts  and  others  upon  capital  stock  is  unconstitntlonal  for  In- 
equality. Worth  T.  WUmingion  and  WMon  SaUroad  Oomprn^  (N.  C), 
670. 

4b  Bx  peist  Caoto.]  A  statute  enabled  any  person  indicted  for  murder  to  avoid 
all  risk  of  a  capital  sentence  by  pleading  guilty.  A  subsequent  statute 
took  away  that  privilege.  Hdd^  ex  poet  faeio  as  to  oifenses  committed 
while  the  former  statute  was  in  force.     Oarveif  v,  People  (Col.),  681 . 

6.  *Oflioe  or  plaoe  of  tmst  or  profit"— what  Is  not.]  A  night  watchman  of 
a  Federal  post-oAce  .building,  appointed  by  the  Federal  treasury  depart- 
ment, does  not  **  hold  an  office  of  trust  or  profit  under  the  United  States." 
Ikfyle  V.  Aldermen  ofBtMleigh  (N.  C),  677. 

6l  fjTfT*tr*****  of  nnnkipal  Indebtedness.]  Where  the  Constitution  forbids 
any  municipal  corporation  ever  to  become  indebted  beyond  a  certain 
amount,  *'in  any  manner  or  for  any.  purpose  "  that  amount  may  not  be 
exceeded  even  for  necessary  current  expenses.  SaeiseUy.  OU^ofHow 
AHan9  (Ind.),  467. 

f .  BignUllOA  of  teeign  lamvanoe  oonpanies.]  A  stotute  requiring  the 
agents  of  Insnreia,  doing  business  in  the  city  of  New  York  bat  not  inoor. 
poiatsil  undsr  the  laws  of  New  York,  to  pay  a  percentage  upon  the  gross 
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premiumfl  reeeived  by  them  for  insaraaoe  upon  propertj  in  that  city,  to 
the  Exempt  Firemen's  Benevolent  Fand»  is  not  nnconstitational  as  grant 
ing  ao  exclosive  privilege,  or  as  giving  monej  of  the  Mate  to  a  private 
undertaking,  or  as  a  tax.  Trudeeiof  SbDempt  Firemen's  Fund  y.  Rooms 
(N.  Y.),  217. 
8.  Separate  schools  for  colored  ohildren.]  Separate  public  schools  being  pn». 
vided  for  colored  children,  such  children  may  be  excluded  from  those 
provided  for  white  children.    PeopU  v.  CMOagher  (N.  T.),  282. 

CX)NSTBUCTIVB  NOTICB. 
See  JuDOMSRT,  638. 

CONTEMPT. 

Summary  panlahmont]  Where  A.  gives  handbills  to  a  juror  summoned  to 
serve  at  a  term  of  court  in  which  A.'s  cause  stands  for  trial,  requesting 
him  to  read  and  hand  them  to  the  other  jurors,  the  handbills  containing 
an  account  of  the  cause  prejudicial  to  the  other  party,  hddt  not  punish- 
able summarily  as  a  contempt,  the  statute  authorising  such  course  only 
when  the  contempt  is  in  the  presence  or  during  the  sitting  of  the  court. 
In  re  Oldham  (N.  C),  678 

CONTRACT 

1.  Bvidence— usage.]    A  cabinet  maker  agreed  to  build  a  walnut  counter 

but  made  the  top  and  door-panels  of  stained  whitewood.  In  an  action  for 
breach,  held  that  evidence  was  incodipetent  to  show  a  usage  to  employ 
whitewood  in  such  counters.     Oreenetine  v.  ^^reAard (Mich.),  51 

2.  To  settle  criminal  charge  —  public  policy.]    An  agreement  by  an  attorney 

at  law  to  procure  for  a  contingent  fee  the  quashing  of  a  criminal  prosecu- 
tion is  void.    Ormerod  v.  Dearman  (Penn.),  891. 

3.  That  goods  shall  be  satlsCsctory.]  Defendant  bought  a  harvesting  machine, 

reluctantly,  upon  solicitation  of  the  plaintiff,  and  upon  the  stipulation 
that  if  it  did  not  work  to  his  satisfaction  he  might  return  it.  Hdd^  that 
his  right  to  reject  was  abeolute  and  his  reasons  could  not  be  investigated. 
Wood  Bea/ping  A  Mowing  Machine  Company  v.  Bmith  (Mich.),  57. 

4.  Of  sale  sul^ieot  to  approval  of  third  —  fraudulent  disapproval.]     On  a 

contract  by  a  corporation  to  purchase  certain  goods  subject  to  inspection 
and  approval  by  its  agent,  the  corporation  is  liable  if  the  agent  fraudu- 
lently or  in  bad  faith  disapproves  the  goods-  Lynn  v.  Baltimore  and  Ohio 
Railroad  Com/pany  (Md.),  741. 

6.  Unlicensed  sale  —  action  for  price.]     A  travelling  merchant,  who  has  sub- 
jected himself  to  a  penalty  for  selling  goods  without  a  license,  may  still  re- 
cover their  price,  the  sale  not  being  expressly  prohibited  by  the  statnt« 
Mandeibaum  v.  Oregomeh  (Nov.),  483. 

6.  Void  as  against  pabUo  policy.]  Certain  individuals  bound  themselves 
under  seal  to  a  railroad  company  to  furnish  and  procure  for  it.  at  tlicir 
own  expense,  a  grant  of  a  certain  right  of  way  and  of  certain  landf*.  and 
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to  pay  certain  taxes,  upon  condition  that  the  companj  ahonld  main- 
tain its  principal  place  of  bosineee  at  a  certain  locality,  and  ehoold  not 
**  bnlld  a  side  track  to  its  main  line  in  the  town  of  El  Moro,"  etc.  Held, 
that  the  condition  aboat  the  side  track  was  void  ae  against  public  policy, 
and  aroided  the  rest  of  the  obligation.  Pueblo  d  Arkanatu  Valley  Rail- 
road Oompany  ▼.  Taylor  (Col.),  512. 

See  CAHRnm, 

CORONER. 

Action  for  Cms  —  nnneo—iary  inquest.  J  In  an  action  by  a  coroner  against  a 
county  for  his  fees  of  an  inquest,  evidence  is  competent  to  show  that  he 
knowingly  acted  in  bad  faith  and  without  sufficient  cause.  County  of 
Laneoit&r  v.  MUhler  (Penn.),  403. 

CORPORATION. 

When  not  Uable  for  trespass  of  servants.]  Laborers  in  the  employ  of  a 
telephone  company,  in  erecting  the  line  cut  trees  not  on  the  right  of  way, 
i  n  disobedience  of  the  company's  orders.  Held,  that  the  company  was 
not  liable.  FfUrehUd  y.  Neie  Orleane  and  North  Baetem  BaUroad  Com- 
pany (Miss.),  427. 

CREDITOR. 
8$e  EZBCUTOR  AND  Adminibtratob,  782. 

CRIMINAL  CONVERSATION. 

Witiiont  consent  or  loss  of  servioe.]  An  action  will  lie  for  criminal  con- 
versation  although  the  intercourse  was  against  the  wife's  consent  and 
caused  no  actual  loss  of  her  service  to  the  husband.  Bigaauette  v.  Paulel 
(Mass.),  907. 

CRIMINAL  LAW 

1.  Bmbesslement  —  by  bailee.]     The   hirer  of  a  domestic  animal  is  not 

within  the  statute  of  embezzlement  which  covers  **  any  private  banker, 
commission  merchant,  factor,  broker,  attorney,  bailee  or  other  agent." 
Waleon  v.  State  (Ala.).  70. 

2.  Bvidence  —  wife  against  husband,]  On  an  indictment  of  a  husband  for  an 

assault  and  battery  on  his  wife,  she  may  be  compelled  to  testify  against 
him.     Turner  v.  State  (Miss. ).  412. 

3 .  burden  of  proof.]    The  defense  of  insanity  in  a  criminal  case  must  be 

affirmatively  proved  by  fairly  preponderating  evidence  to  avail,  but  it 
need  not  be  clearly  preponderating.  Coyle  v.  CommonuieaUh  (Penn.)> 
897. 

4.  — >of  insanity.]       Attempt  at  suicide    is  not    by   itself   evidence  of 

insanity.    Id 

4.  Insanity.]  An  irresistible  impulse  to  commit  a  criminal  act  does  not  ab- 
solve  the  actor  if  at  the  time  and  in  respect  to  the  act  he  had  the  power 
to  distinguish  between  right  and  wrong.     People  v.  HoiniSM,),  661. 

Vol.  XLV  -  102 


810  IM)£X. 

CRIMINAL  LAW  —  CkmiiMud, 

6  JMf»  diMOltef  wittkbrMnd  of  Jioror.]    If  a  Joior  has  fiadaleiitlj  pio 
eared  kimeelf  to  be  put  on  the  jiuj.  to  aoqatt  tlie  prieoner  of  murder.  Uie 
Judge  maj  direct  the  withdrawal  of  a  Juror,  even  if  the  prisoner  waa 
innoeent  of  the  fnmd,  and  this  eonttitntea  no  Jeopardj.    Biato  ▼.  Waikii^ 
ion  (N.  C).  TOO. 

7.  DiaqaaUlioatian  o€  Juror.]  The  diequalifloation  of  a  Juror  in  a  capitti 
case  ia  unavailable  after  Terdiet.     State  ▼.  P<0iMrt  (Oreg.X  188. 

•.  Irfooeny  —  entining  animal  away.]  Bntidnff  a  hog  for  twentj  jarda  oa 
the  owner's  premises  bj  dropping  com,  and  then  abandoning  it.  does  not 
constitute  laroenj.    Edmands  ▼.  JSkUe  (Ala.),  07. 

9. asportation.]    To  remove  wheat  from  the  owner's  gamer  in  a  mill 

into  defendant's  adjoining  gamer  is  a  suificient    asportation  to  consti- 
tute lareenj.    SUUe  v.  Oraige  (N.  C),  008. 

la  « IrfsCtery  "~  pool  selling.]  Pool-^MUing  is  not  punishable  asa  "  lotterjr." 
PeapU  V.  BMf  (lOch.).  47. 

11.  Manslaughter  —  evidenoeb]  On  a  trial  for  manalaughter,  under  the  issue 
of  fielf-defense,  the  defendant,  to  show  that  he  aeted  under  reasonable  ap. 
prehension  of  bodllj  injury,  maj  prove  that  the  deceased  was  larger  sad 
stronger  than  he.     Oommonwealih  v.  Bamaete  (Mass.),  810. 

12i  Balf-eaKnilpating  dadlaratlons  —  rss  gestsSi]  On  an  indictment  for  buiglaiy* 
it  was  shown  that  a  valise,  part  of  the  stolen  property,  was  found  in  the 
defendant's  house  shortlj  afterward.  There  was  evidence  tending  t» 
show  that  he  was  in  Georgia  at  the  time  of  the  burglary.  MM^  tbst 
evidence  was  competent  to  show,  that  on  his  return,  and  as  soon  as  he 
discovered  the  valise,  he  asked  his  wife,  "  whose  valise  is  that,  and  how 
came  it  there  ?  *'    Hendertan  v.  State  (Ala.),  79. 

CROPS. 

Title  to,  on  land  held  adraffsely.]  No  aetion  lies  to  recover  grain  sown  and 
harvested  by  one  on  lands  to  which  he  claims  title  and  of  which  he  wsa 
in  actual  and  adverse  possession.     Martin  v.  Thompeon  (OaL),  008. 

Mortgage  by.  lessor.]    See  MoRTOAeE,  378. 

See  MoRTOAOB,  014. 

DAMAGES. 

1.  Bxemplary.]  Exemplary  damages  may  be  allowed  in  an  aetion  of  assaah 
and  battery,  although  the  wrong  is  punishable  as  a  criminal  offimse. 
Smith  V.  BagteeU  (Fla.),  13. 

2.  Measure  of  -  troTer  for  logs.]  In  an  action  of  trover  for  logs  willfully 
cut  by  the  defendant  on  the  plaintlflTs  land ,  the  measure  of  damages  is 
tlie  valae  of  the  logs  at  the  time  and  place  of  conversion,  with  interest. 
Skinner  v.  Pinney  (Pla.).  1. 

'    3. warranty  of  saed.]  On  breach  of  warranty  on  sale  of  seed,  the  mess- 

ure  of  damages  is  the  purchsse  money  w;^th  interest,  and  the  expense  of 
cultivation,  not  including  prospective  profits.     Butler  v.  }foore  (Ga.),  o08l 
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4b  BiMBoto  and  wacmUhi  J  On  breach  of  oontraet  for  building  a  flame  there 
eaa  be  no  reooTerj  for  loee  of  profits  of  a  mill  which  the  other  party  waa 
thoB  prevented  from  erecting.    Bridget  ▼.  Lamiham  (Neb.),  tSKL 

of— vadnoadndhray  toe.]    Hw  Oabbihb,  100. 

DBUVEBT 

DEVISE. 
Am  Will,  888. 

DISCHARGE. 
Gb$  braoLTBNCT,  579 ;  Bahkruftot,  6081 

DIYORCE: 
Bee  Abatement,  717. 

EASEBfENT. 
of  teaoloanra  of  BMirtgaga  on.]  Bee  Mortsaob,  98D« 

ECCLESIASTICAL  LAW. 

—  dadalon  otf  praabytery.  ]  Where  a  Preabytaiy  have  deeldad  that 
certain  membera  of  a  Preabjterian  chnroh  onder  ita  Jnriadietlon  have  ac- 
ceded, the  dedaion  binds  the  civil  oonrta,  and  the  aecedera,  although  a 
majority,  loae  their  rights  to  the  chnroh  pioparty.  6^if  ▼•  Qfmt  (lad.), 
4f8. 

ELECTION. 

8e$  Statute,  681 

EMBEZZLEMENT. 
Bee  CBnaNAL  Law,  TOl 

EMINENT  DOMAIN. 

Piddie  naaa — watar-wovka.]  Sappljlng  a  town  with  water  ia  a  "pnblic  use  ** 
within  the  exerdse  of  eminent  domain,  and  the  water  of  a  creek  maj  be 
condemned  therefor.    BL  Heiena  Water  Oa.  v.  Fbf^ee  (Cal.),  660. 

ESTOPPEL. 

nrandolanl  fvanlor.]  One  who  execatee  a  deed  to  defrand  eredilora  is  ea- 
'  topped  as  to  the  grantee.    Petereon  v.  Brawn  (Nov.),  487. 

Bee  Judombrt,  454 ;  Neotiable  iHBTEUifBiiT. 

EVIDENCE. 

1.  Adranoamsnt  —  daQlagattena  of  parants -^  taking  note.]  To  repel  the 
statutory  presumption  of  advancement  from  parent  to  child,  the  parent's 
declarations  at  the  time  of  the  gift  are  competent  evidence.  Taking  a 
note  indicates  a  debt  and  not  an  advancement.  FenneU  v  Ilfury  (  AIm  ).  H"^. 
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2,  Book  entry —  Inmiiiiig  oharge.]  A  book  entiy  "To  repairing  brick 
chine,  $1,988.76,"  is  inedmissible  in  eyidenoe.    OSm-v.  8dien  (P^nn.), 
370. 

3,  oopy  o€.]     When    a   book    of   original   entries   is   in    poeseaBlon 

of  a  non-iesident,  and  the  person  who  made  the  entries  cannot  be  prodaced 
as  a  witness,  the  entries  maj  be  shown  bj  a  proTod  copy.  VituU  ▼.  Oil- 
man {W,  Va.),M2. 

4,  Impeaching  one's  own  witneas.]  A  party  maj  not  show  that  his  own  wit- 
ness has  made  statements  oat  of  court  contradictory  of  his  testimony. 
Cox  v.  Skiyres  (Vt.).588. 

6.  Ol  non-reoeipt  of  letter.]  To  prove  the  receipt  of  a  letter  sent  by  poet,  evi- 
dence  may  be  given  that  on  the  envelope  was  a  printed  requeet  for  a  re- 
turn of  the  letter  to  the  sender's  post-office,  if  not  called  for  in  ten  daya, 
and  thai  it  had  not  been  returned.    Hedden  v.  BobeHs  (Maes.),  276. 

6.  Custom.]  In  an  action  on  a  contract  for  furnishing  n  cemetery  monument 
the  defendant  set  up  that  the  contract  included  tablets,  which  the  plaintiff 
had  not  furnished .  The  plaintiff  denied  that  the  contract  included  tablets, 
but  offered  to  show  that  the  defendant  had  not  selected  them  nor  desig- 
nated the  inscriptions  for  them ,  and  that  it  was  a  custom  to  do  so  before 
tablets  were  furnished.     Held  inadmissible.     Id. 

7.  Opinion.]  Witnesses  who  saw  a  woman  thrown  down  by  the  starting  of  a 
streetcar  after  she  had  alighted  from  it,  may  give  their  opinion  as  to 
whether  she  had  time  to  get  clear  of  it,  Wctrd  v.  OharleHou  '  /.  y  H§  Co. 
(S.C.),794. 

3^  of  amount  of  damag^e.]  In  an  action  of  breach  of  promise  of  marriage 

the  plaintiff's  neighbors  and  intimate  friends  may  testify  as  to  their  opin- 
ion of  the  amount  of  damage  she  had  sustained.  Joum  v.  FvUer  (S.  C). 
761. 

9.  Parol,  to  show  rate  of  interest  intended  when  seonrities  differ.]  A  prom- 
issory note  not  being  on  interest,  and  an  accompanying  collateral  mortgage 
being  on  interest,  parql  evidence  is  competent  at  law  to  show  the  intention 
of  the  parties.    Payton  v.  Lamson  (Mass.).  348. 

10.  Of  pecuniary  oircumstanoes  of  plaintiff^]  In  an  action  of  assault  and  bat- 
tery ,  evidence  of  the  plaintiffs  social  rank  and  pecuniary  cirenmstanoes 
is  competent  where  exemplary  damages  are  proper.  Henek^  v.  Smith 
(Oreg.)>  143. 

11.  Scientific  book.]  A  scientific  book  is  incompetent  primary  evidence. 
Tucker  v.  Donald  (Miss.),  416. 

Self-ezculpating  declarations.]  See  CiUMrNAL  Law,  72. 

Of  insanity.]  See  Crimikal  Law,  397. 

Of  usage  to  oontradiot  oontraot,]  See  Comtract,  61, 

See  Criminal  Law,  319 ;  Slander  and  Libbl,  618. 
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EXECUTION. 

«— pwtBHihIp.]  A  imrtner  is  entitled  to  an  •  exemption  from 
ezeoation  oat  of  pertnenhip  piopertj,  before  eevennoe.  EkmehardY, 
Puehal  (Ga.),  474. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Oommlerione  —  on  hie  oiwn  deol]  An  executor  is  not  entitled  to  eommie- 

Bions  on  a  debt  dne  to  hia  testator  and  spedficallj  beqneathedtohim. 
Handy  ▼.  CotUns  (Md.),  726. 

2.  XUiteraoy  and  poverty.  J    Illiteracj  and  povertj  do  not  disqnalifj  a  widow 

for  administering  on  her  husband's  estate.  Baw&noaf8  Appeal  (Penn.),  887. 

3.  Right  to  fees  as  attorney.]    An  administrator  ad  Uiem,  who  is  also  an  at- 

torney, and  as  such  renders  services  to  the  estate,  is  entitled,  not  to  the 
usual  professional  charges,  but  to  a  fair  and  reasonable  allowance  there- 
for.   Clark  Y,  Knox  (Ala.),  08. 

4.  Who  oreditor  entitled  to  letten.]    One  who  has  paid  the  funeral  expenses 

of  an  intestate  is  entitled  to  letters  of  administration  in  the  nbsenoe  of 
lelatiTes  or  other  creditors.    LenU  y.  PUmi  (Md.).  783. 


BXEIIPTION. 
8u  Cabbibr,  687  ;  EzBOunoN,  474. 

EX  POST  FACTO. 
Gee  OoHOTiTUTioHAL  Law,  081. 

FORECLOSURE, 
on  SMsmsiif,]    See  MoRTQAes,  980. 

FRAUD. 

1.  OonstmotlTe  frand — deed  from  parent  to  ohlld.]  Afdeed  from  a  father  to 
one  daughter  to  the  exclusion  of  another  is  not  construetiyelj  yoid.  Wee' 
i00  ▼.  iid^oAn  (N.  C),  896. 

9i  OoMtruoUve  notioe.]  In  an  action  against  a  sheriff  for  an  unlawful  levy, 
the  defendant  justifying  under  executions  against  the  plaintiff's  vendor, 
and  claiming  that  the  sale  was  fraudulent  as  against  the  vendor's  creditors, 
hM^  that  the  plaintiff  was  not  chargeable  with  constructive  knowledge  of 
the  fraudulent  intent.    Parker  ▼.  Conner  (N.  T.),  178. 

8i.  nrandolent  grant  lietweeu  parties.]  One  who  executes  a  deed  to  defhiud 
creditors  is  estopped  as  to  his  grantee .    Peiereon  v.  Brawn  (Ney . ),  487. 

4  Ttopi  MseulsiioMS  as  to  oonstltasnoy  otf  board  of  dirsoton.]  The  maker  of 
an  insuruice  premium  note  maj  defend  against  the  company  by  showing 
that  he  was  induced  to  make  the  note  by  the  representations  of  the 
plaintilPs  agent  that  certain  persons  named  and  known  to  ihe  defendant 
were  to  constitute  the  board  of  direction,  and  that  these  representations 
were  false  and  fraodnlent.  Psma  MitHwA  Ufe  hkawremce  Company  v. 
(^r0ns(BfasB.),888. 
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FRAUDS.  STATUTE  OF. 

0ml gQinaift]f  ofnoto for  goaniilor's  debt]  An  oml  guumo^  ofpiyMmoi 
a  note  of  a  ihlid  pefion,  ttamferred  to  paj  the  gnaranloff^s  omu  dtkH^  im 
within  the  ataftnte  of  fmoda.    D^  ▼  Bmm  (Maaa.),  WL 

8m  OovnuoT,  741 ;  Mabbiaob,  75. 

GIFT. 

Dalhrwy  — •  hOkut  to  daughter.]  A  father  bonght  a  piano  fbr  Ua 
daoghter,  and  two  months  afterward,  on  her  attaining  majoil^, 
it  to  her  formally  and  pablielj  at  a  birthday  party  which  he  made  for  her. 
The  daughter  need  it  as  her  own  and  the  f^nily  treated  it  ashen  at  1 
lor  seyeral  yean,  and  antil  her  marriage.  After  that  she  lived 
times  at  her  father's  boose  and  Bometimes  away,  bat  allowed  the 
to  remain  Id  his  house  as  she  had  no  place  to  keep  it.  Held  a  Talld  gilt 
as  against  her  father's  crediton  attaching  it  by  .his  consent  bnt  withoal 
her  knowledge.    Bo§$  y.  Draper  (Vt.),  6SM. 

GUARANTY. 

L  Ooiiatniotloii.J  Defendant,  of  New  York  dty,  addressed  a  letter  to  BL 
Brothen,  of  Bransrille.  Indiana  as  follows  .  "  Any  drafta  yon  m^ 
dnw  on  Mr.  A.  Feigeistock  of  onr  dty  we  goarantee  to  be  paid  al 
maturity."  This  guaranty  was  without  consideration  between  any  ol  tiia 
parties.  The  plaintiff,  an  Indiana  bank,  discounted  drafts  drawn  by  B. 
Brothen  on  Feigeistock,  on  the  sole  security  of  the  letter  One  of  the 
dnfts  appeared  to  be  accommodation  paper.  Ueid^  that  the  bank 
acquired  no  right  of  action  on  the  guaranty  for  the  non  payment  of  tha 
drafts.    BvanemUe  NaUanal  Bank  ▼.  Kauftnarm  (N.  Y.),  204. 

U»  OontinQlng.1  To  request  to  '*  let  A.  have  credit  for  goods  to  the  amouai 
of  $100,  for  the  payment  of  which  I  hold  myself  responsible,''  ia  a  con- 
tinuing guaranty.     ToiriU  v.  BlguUer  (Neb.),  108. 

6.  Pnnnit  of  prinoipaL  1    Where  the  prindpal  debtor  is  an  insolvent  corpora, 
tion,  the  creditor  is  not  bound  to  enforce  the  indiTidual  liability  of  ita 
stockholden  before  resorting  to  his  guarantor.  NaUonal  Loan  amd  DMi 
ing  QoeUty  ▼.  Liektenualner  (Penn.),  859. 

See  Statittb  of  Frauds,  810^ 

GUARDIAN  AND  WARD. 

Bsttlamapt  —  amanoipatlon  J  It  is  competent  for  a  girl»  upon  bar manlsgeat 
fifteen,  to  give  her  step-father,  who  has  supported  her,  part  of  her  estatik 
without  her  guardian's  influence  or  collusion,  and  for  the  guardian,  hold* 
ing  her  entire  estate,  to  receive  that  part  in  payment  of  a  well  secured 
debt  which  he  has  against  the  step-father.  Biekerataff  v.  JiarUn  (MiBB.X 
418. 

HIGHWAY. 

Dsiiot.  oonttgnoos  to  —  oontriboloty  negUgenoe.]  A  town  may  be  liabla  lor 
an  iiguij  sustained  by  a  trayeller  on  a  highway  by  driving  off  a  steep 
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mOH  WAT — CofUkimd. 

$md  nngaudad  embaakmeni,  six  inches  outside  line  Idg^waj*  Ib  the  daik, 
the  highwaj  being  wioaghf  np  to  tli«t  point.  JDrmg  ▼•  Tmn  ^  BMmk 
(Vt.),  644. 

HOBIBSSTBAD. 

Oedanitton  —  estimate  of  valiie.]  A  homesteed  deolsystlon  to  notmedB^old 
by  the  daiment's  statement  of  the  valae  of  the  homestead  at  a  sum 
greater  than  that  which  the  statnte  fixes  as  the  limit  of  daim  of  eKemp- 
tion.    Haim  y.  Semta  Bom  Bank  (Oal.),  854. 

IMPEACHMENT. 
OfwHassB.]    am  Bttdkbtoh,  688. 

INFANCY. 

UtBOTf  to  Iniuit  trespasser.]  Defendant  owned  an  abandoned  and  nnin- 
dosed  brick:  yard,  with  an  open  and  nngnarded  bnt  plainly  yisible  wdl 
in  it,  aboat  eighty  feet  from  the  nearest  highway.  The  public  were 
aeenstomed  to  cross  the  yard,  bat  the  paths  were  somewhat  distant  from 
the  well.  The  nearest  dwelling-house  was  three  hundred  yards  distant. 
The  lot  was  a  common  place  of  resort  for  children  and  adults.  A  boy 
eight  years  old  was  found  drowned  in  the  well,  haying  eyidently  beea 
fishing  in  it  by  daylight.  HM,  that  no  action  would  lie.  OiUetpie  y.  Mo- 
GtmM  (Penn ),  8fi6. 

8$$  Pabbnt  Ain>  Child,  780. 

INJUNCTION. 

■foBic^Md  anHiailtles  threatening  to  taka  land  fior  street]  That  the  pnblto 
authorities  are  proposing  to  extend  a  street  over  the  oompUdnant's  wharf 
to  BO  ground  for  an  injunction.  BaBanHn$  y.  Tbmi  ^  Barrimm  (N.  J.X 
M7. 

See  NniBAHOB,  878. 

INNKEEPER. 

Whsn  nlBtlon  of  guest  oeases.]  A  guest  at  an  inn  paid  hto  bin  and  had  hto 
name  stricken  from  the  register,  in  the  morning,  purposely  to  relieye 
himself  of  hto  Itobility  as  guest  during  a  short  absence,  intending  to  re- 
turn at  night.  He  left  hto  yalise  in  his  room  with  a  friend,  and  during  hto 
absence  it  was  stolen.  EM,  that  the  innkeeper  was  not  UaUe  JMbr 
▼.  Pmpim  (Miss.),  488. 

INSANITY. 

As  Criminal  Law,  887»  661. 

INSOLVENCY. 

OlsolMifs  — Mbt  oontraotad  before  passage  of  not.]  A  debt  contraeted 
before  the  passage  of  an  insolyency  law  cannot  be  discharged  thereunder, 
the  creditor  not  becoming  a  party  to  the  proceedings,  although  merged  in 
a  Judgment  rendered  after  the  discharge.    Oanwaif  y.  86amon$  (Vt.\  579. 
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INSURANCE. 

1.  AooidMii — ooDMImtozy  nefUgonoe.]    Apoliqrof  insanuice  againat  ae. 

cideQt  provided  that  there  ahoald  be  no  Teooverj  for  death  or  injury  in 
conaeqaence  of  ezpoaiire  to  obviooa  or  unneceasarj  danger,  and  thai  the 
insored  ahoald  uae  all  diligence  for  personal  aafety  and  protection.  The 
ineared  waa  killed  by  a  railway  train  while  he  was  mnning  on  the  track 
in  front  of  it,  in  the  night, to  get  on  a  train  approaching  in  the  other 
direction  on  a  parallel  track.  HM,  that  there  ooald  be  no  recovery. 
TuUU  V.  TrawUenf  Inturance  Oo.  (Bfaas.),  816. 

2.  Ohangeof  intareet  —  death  of  Inanred.]    A  fire  inaoranoe  policy  inanred 

B.,lofl8  payable  to  a  mortgagee,  and  covenanted  "  to  make  good  unto  the 
aaid  insured,  his  heirs,  executors,  adminiatrators  and  aasigna."  It  waa 
conditioned  to  be  void  If  the  interest  of  the  Inaured  ahould  be  changed  in 
any  manner,  whether  by  act  of  the  insured  or  by  operation  of  law,  the 
policy  should  be  void  until  consent.  HdA^  that  the  death  of  B.  avoided 
the  policy.    MaUer  of  UUu  v.  WooUoarlh  (N.  Y.),  170. 

Poceign  oon^Mny,  regnlatioii  o£]    8u  GoNBTinmoHAL  Law,  217. 

INTEREST. 

ilfter  matmitj.]  A  contract  to  pay  interest  at  a  specified  rate,  bat  silent  as  to 
the  rate  after  maturity,  draws  the  conyentional  rate  after  maturity.  Miai- 
«ff  V.  Qrofy  (Miss.),  414. 

See  Eyidbngb,  848. 

JUDGMENT. 

1.  OouKxqMw  notioe  —  mevger.]    A  judgment  obtained  in  another  State 
.  against  a  non-resident,  upon  constructive  notice  and  without  appeanmce, 

does  not  merge  the  cause  of  action  in  this  State.  NoHonial  Bank  of  8L 
Johndmry  v.  Peabod^  (Vt.),  682. 

2 .  Former  —  estoppeL]    Where  a  partial  defense  is  pleaded  to  one  of  a  series 

of  notes,  a  judgment  for  less  than  the  face  of  the  note  has  no  effect  as  to 
the  other  notes     FeUon  v.  Smith  (Ind.),  464. 

Of  another  State^  whon  notion  Has  on.]    See  Jurisdiction,  606. 

See  AoooRD  and  SATiSFACfnoN,  274. 

JURISDICTION. 

Jodgmont  of  anotfaor  Slate.]  No  action  lies  in  West  Virginia  upon  a  judg- 
ment obtained  in  New  York  against  a  foreign  corporation  without  ap- 
pearance. QUehriet  ▼.  Weei  VvrgMa  OU  and  00  Land  Oompanif 
(W.  Va.),  666. 

JURY, 

1.  Drinking  IntoKlcaiits— going  to  theatva.]  A  conTietion  in  a  capital  caae  Is 
not  invalidated  by  the  mere  fact  that  some  of  the  jury  drank  intoxicants 
during  the  trial  and  after  submission,  and  that  the  cooft  allowed  them  to 
f^  together  in  charge   of   an  officer   to   a   theatie.    J&ne$   y.  People 

((V>1.),  526 
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JURY  —  ConHnued. 

%  ItaM^tvu]    The  obJeotloB  Uiat  a  Juror  wm  not  of  inroper  ttge  tmoM  too  late 

after  verdict.    Johns  r.  Hodges  (Md.)*728 
Uflqiialifiostioii.]    See  Criminal  Law,  188. 

Tikiiig  Infltmotioiui  to  room.]    See  Trial,  117. 

See  Criminal  Law,  700. 

LANDLORD  AND  TENANT. 

1.  IJehillty  of  landlord  to  tenant  for  defect  in  oommon  entranoe.]  A  land- 
lord who  lets  Beyeral  tenements  in  the  same  building,  with  a  oommon 
exterior  flight  of  entrance  steps,  without  a  railing,  is  not  liable  to  a  tenant 
injured  by  falling  on  ice  accumulated  on  the  steps,  although  they  are  so 
made  and  of  such  material  as  to  collect  ice.  Woods  y.  Nauvfikeag  Steam 
Cotton  Company  (Mass.),  844. 

X  Monthly  lotting — holding  ovor.]  A  parol  letting  for  a  monthly  rent 
nothing  being  said  about  a  year,  is  a  lease  from  month  to  month,  and  by 
holding  over  more  than  twelve  months  the  tenant  does  not  become  a 
tenant  from  year  to  year.    HottU  v.  Bums  (Penn.),  879. 

TmsmaXH  nortgnfa  on  otopa  ralaad  on  stiares.]    See  MooBreAeB,  87S» 

LARCENY. 
jSm  BaiLMBHT,  410;  CRIMINAL  Law,  07,  (M. 

I 

LEASE. 
See  Landlord  and  Tenant. 

LEGACY. 
iS^  Will,  886. 

LESSOR  AND  LESSEE. 
See  Landlord  and  Tbnant. 

LICENSE. 

Tt  ovl  tfanber  —  how  rwvobed.]  A  parol  sale  of  standing  tieea,  although 
T<rfd  as  a  sale  of  an  intereet  in  land,  operates  as  a  license  to  enter  and  ent 
and  carry  away  the  trees,  until  revocation,  but  is  revoked  by  a  sale  and 
conveyance  of  the  land  to  a  third  person.     Jenkins  v.  l4fkes  (PhL),  19. 

To  trade.]    See  Municipal  Corporation,  86. 

LIMITATION. 

Statute  o€ — pajment — ooDateral.]  The  application  by  the  creditor  of  the 
pffooeeds  of  a  collateral  security  deposited  by  the  debtor  will  operate  like 
a  payment  by  the  debtor  to  remove  the  bar  of  the  statute  of  limitations 
against  the  principal  debt.    Sornberger  ▼.  Lee  (Neb.),  106. 
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MAUOIOUB  PROfiBCUTION. 

AdriM  of  JnstiM  of  p— o>.]    Ib.mi  Mtlon  for  aalteiwM  pnNWoatloB  the 
fendAot  oAnnot  joatiif  hia  ooodoel  bjr  tke  advlM  of  a Joallod  of  Iho 
BroM  y.  Ait/ (Pean.),  868. 

MANSLAUGHTSR. 
Sh  CRnaNAL  Law,  819. 

MABBIAGS. 

1  Agi  oomont  of  wlfi  to  work  for  IniBlMnd.]  ThamoUMrof  B.,IiTljig  wilk 
him,  oonvejed  to  him  certain  lands  in  oonoidontion  of  har  aapport  for 
life.  Sabseqnentlj  ahe  became  helpleae  from  paralTsia,  and  B.  and  his 
wife  agreed  that  the  wife  ahoold  attend  and  care  for  liar,  and  that  ho 
ahoald  pay  her  $5  a  week  therefor.  The  wife  did  this  faithfnilj  for 
eight  yearn,  and  the  amoont  was  reaeonable.  B.  then  ezeeated  real  ooa- 
Tftyaneee  to  hlB  wile  in  payment  for  those  Benrioee.  HM^  void  as  agonal 
his  creditors.    CoUman  y.  Burr  (N.  T.)»  leO. 

a.  Anta-niytialoo»vayanoahyiatandsdlwiribaadtnfcmMlof  JBtandadi^^ 
A  mortgage  secretly  ezeeated  by  an  intended  hasbaad  in  eootemplatioa  of 
marzisge  and  to  defeat  the  intended  wife's  lightsof  dower  and  hnmrolisd 
is  yoid,  althoogh  it  was  to  seeors  a  loan,  the  moftgagee  being  oognlaBatof 
the  fraadnlent  pnrpoae.    JM^  y.  M^Qratii  (Ala.),  76. 

3.  Bosband  and  wlfi  IMag  i^ait  —  liability  of  Imsband  §m  nanswailssl 
If  a  husband  and  wife  liye  apart  by  oonsent,  the  wife  reoeiylng  a  som  not 
sufficient  for  her  support,  and  agreeing  to  releaae  her  dower,  to  soppoR 
herself,  and  make  no  claim  upon  him,  and  not  haying  sobaequently  made 
any  claim  upon  him  or  bflered  to  return,  he  is  not  liable  for  neoeasarleB  ftar. 
nishedher.     il&y  y.  TP^^n  (Mass.).  297. 

A  Pfeomlsaby  wkknr  to  pay  drtit  oontraotad  In  maiiJaga.]  A  written  prosi- 
ise  by  a  widow  to  pay  her  note  glyen  when  married  for  the  beneit  of 
her  separate  eetate  is  binding.    Hubbard  y.  Bugbee  (Vt),  887. 

• 

MASTER  AND  SKRVANT.  . 

1.  Doty  to  warn  sarrant  of  dangm.]  It  lathe  duty  of  the  proprietor  of  a 
lime-kiln  to  warn  an  Inexperienced  laborer  on  the  kiln  of  the  danger  af 
falling  into  the  fire  by  the  remoyal  of  the  atone  at  the  base,  and  the  con.- 
sequent  subsidence  of  the  mass  aboye,  upon  which  he  Is  employed  ta 
work.     Parkhurd  y.  John$M  (Bfich.),  28. 

a.  Fallow  sai  v  ants  —  altar  ago.l  A  mining  captain,  haying  entire  and  abaoiata 
management  of  the  mine,  independent  of  the  owner,  la  not  a  fe1low.aer- 
yant  of  the  other  employeea,  and  the  master  Is  liable  for  hia  negligence 
injuring  them,  although  he  waa  not  appointed  directly,  but  by  the  own. 
er'a  agent.    Ri^n  v.   Ba{faUy  (Mich .),  86 

8.  ^.1    In  an  action  on  behalf 'of  a  fireman  of  a  railway  company  kllM  by 

the  waahing  out  of  a  cuWert,  the  negligence  of  the  company's  bridga- 
builder  in  conatructing  and  of  the  roadmaater  in  repairing  thi^  colyert 
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MASTER  AND  SERVANT  —  OnUiMted. 

ifl  attribatoble  to  the  compmj,  although  thej  were  ordinarily  aUllf  nl  aad  ^ 
earefal  men  in  their  seTeral  employmenta.    Dmtii  ▼.  Oeniral  Vermont 
BaOroad  Company  (Vt.),  MK). 

4^  MaMoiona  arreit  of  Mnrant  hy  third  penon.]  A  railroad  oompanj  may 
maintain  an  action  against  one  who  malidooalj  canaea  the  arrest  of 
ita  engineer  while  mnning  a  train,  with  intent  to  delay  the  train  and  in- 
jnre  the  company.  St,  Jokndmry  and  Lake  ChampkUn  Railroad  Co.  y. 
17viU(yt.)»689. 

••  Keapondeat  rapeilor.]  The  plaintiff  waa  injnred  fay  the  negligent  driTiag 
of  the  defendant* ■  team  \j  the  defendant*!  driver,  both  team  aad  driTer 
being  hired  by  a  thivd  person,  who  had  requested  the  services  of  that  par- 
Henhtf  driyer.  BM  that  the  dafendiat  was  aot  Uablo.  Jcdfn  y.  Onmd 
Bapidi  loe  Cempany  (Mich.),  54. 

8$€  GOBFOBATION,  497. 

MERGER. 

i6Im  JUDGMBIT,  688. 

MORTGAGE. 

!•  Oon:v«f]r«BiMof  ■Mrtgagadland— rsnadyoB  bood.]  A  nor^;v^[orapli 
fhe  mortgaged  premises,  receiylng  the  fall  consideration,  and  no  pro* 
vision  being  made  for  the  assumption  or  paymens  of  the  mortgage.  The  ' 
mortgagee  sobseqnently  foreclosed,  and  bid  off  the  lands  for  more  than 
fhe  amoont  dae.  The  sale  was  not  completed,  and  he  never  paid  any  part 
of  his  bid,  bat  afterward  poichased  and  received  a  deed  of  this  land, 
and  paid  the  foredosare  Judgment,  and  received  an  assignment  of  it  aad 
of  the  bond.  In  a  suit  by  him  upon  the  bond.  Add,  that  he  was  entitled  . 
to  recover.     Wadtwarih  v.  Xfwi  (N.  T.),  190. 

EL  Foredosare  — sflaot  en  sassmaut.J  The  plaintlib  conveyed  a  lot,  mort. 
gaged  to  M.,  reserving  an  easement  for  light  and  air  of  their  adjacent 
church,  M.  assuming  the  mortgage.  M.  conveyed  the  premises,  eubject 
to  the  mortgage,  to  a  thivd  person,  who  did  not  assume  the  mortgage.  On 
foreclosure  M.*8  grantee  parchased  the  premises.  HM,  that  the  pur* 
chaser  got  abeolate  title,  unincumbered  by  the  easement  Better,  eU,, 
Okriei  Pretutant  Epieeopal  Ckureh  v.  Mack  (N.  Y.\  200. 

iL  Qtaatee  assnming  —  sKtensloii  d  tknm,]  An  extension  of  time  by  a  mort. 
gagee  to  a  grantee  of  the  premiees  assuming  payment  of  the  mortgage, 
without  consent  of  the  mortgagor,  discharges  the  mortgager  George  v. 
Andrew  (Md.),  706. 

A,  Of  crops  —  bj  lessor  ]  Where  the  owner  of  a  farm  orally  leases  it  to  be 
'*  carried  on  at  the  halves  **  for  a  year,  the  tenant  to  leave  as  much  hay  as 
he  found  at  the  beginning,  and  having  ezclasive  pnssessio  i.  it  cannot  be 
held  as  matter  of  law  that  the  owner  has  aach  an  interest  as  enables  him 
to  mortgage  the  crops  during  the  year.     OreuU  v.  Jfoore  (Mass.),  878.       >  I 

g. .]     A  mortgage  of  growing  crops,  indnding  grass,  is  supailor  ti  a 

subsequent  attachment.    Eimbaa  v.  AKtfqr  (Vt ),  614. 
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MUNICIPAL  CORPORATION. 

1.  lay  fiioai  Tillr.]    A  maDidpality  is  not  liable  for  an  iojoiy  snstained bj 

one  falling  on  the  icy  surface  of  cobble-stones  laid  between  the  flat  stones 
of  a  street  cross-walk,  and  slightly  higher.  Borough  of  Mdueh  Chunk  r. 
KUne  (Penn ),  864. 

2.  liiability  to  citisen  for  fire.]     A  city  is  not  liable  to  a  dtiien  for  the  de- 

stmction  of  his  house  by  fire  owing  to  an  inadequate  supply  of  water, 
although  it  taxed  him  for  water,  and  there  was  an  understanding  that 
there  should  always  be  an  adequate  supply  for  extingaishing  fires. 
Black  ▼.  City  of  Columbia  (S.  C).  785. 

3.  Uoenae  to  trade.]    An  ordinance  exacting  a  license  fee  of  ten  dollars  from 

all  persons  engaged  in  selling  merehandljie  is  yalid.  Van  Hook  v.  City  of 
8dma  Ala.),  86. 

A,  MegUgeno*  —  detei  in  gnun  plat  in  street.]  If  between  the  sidewalk  and 
the  wrought  part  of  a  city  street  is  a  grass  plat  over  which  a  foot-path 
has  been  worn  by  persons  entering  another  street  abutting  on  but  not 
crossing  this,  and  the  path  is  known  to  and  recognised  by  the  city  as  a 
part  of  the  wrought  line  of  traTel,  and  the  city  has  provided  no  other 
means  of  crossing  and  erected  no  barrier  and  given  no  warning,  it  is  lia- 
ble for  an  ii^ury  sustained  by  one  using  the  path  by  reason  of  a  .lefeet  in 
it.    ^JlMi  ▼.  dty  of  N0wUm  (Bfass.).  847. 

h. deiMt  in  way.]    A  woman,  walking  after  dark  along  a  Tillage  street 

in  a  sparsely  settled  locality,  left  the  street  to  go  acroes  the  fields,  and  fell 
into  a  hole  dug  by  children  by  the  side  of  a  stump  some  five  feet  outside 
the  street  line,  and  was  injured.  HM,  that  the  village  was  not  liable. 
Key69  V.  ViUage  of  MofretUuM  (Mich.),  68 

6r of  oontraotor.]  A  city  is  liable  to  a  dtiaen  for  an  injury  sus- 
tained in  consequence  of  the  defectiveness  of  a  bridge  forming  part  of  a 
pablic  street,  although  it  was  at  the  time  in  process  of  repair  by  an  inde*. 
pendent  contractor.     Ciiy  of  JackmmmUe  v.  Dreto  (Fla.),  5. 

7.  Nfdsanoe  —  obstmctlon  in  street.]  Obstructions  in  a  street;  necefvitMfHd 
by  the  erection  of  a  building,  and  not  unreasonably  prolonged,  are  ixm  a 
nuisance.     State  v.  CUy  of  Omaha  (Neb.),  108. 

•.  Ordinance  —  **  peace."]  A  charter  authority  to  make  ordinances  to  **  secnrs 
the  health,  peace  and  improvement "  of  a  dty  does  not  warrant  an  ordi- 
nance enjoining  the  closing  of  stores  on  Sunday,  that  act  being  forbidden* 
by  the  general  law.     CUy  of  CorvalHi  v.  Cariile  (Oreg.),  184. 

9.  Police  powers  — criminal  Jniisdiction.]      A  city  charter  granting  "  full 

power  and  authority  over  all  matters  of  police  '*  and  to  establiah'ordinaiMes 
for  "the  good  government,  welfare  and  harmony  of  said  dty,"  does  not 
warrant  the  punishment  by  the  dty  of  an  offense  which  is  a  crime 
against  the  Sute.     Bx  parte  Burgeois  (Miss . ).  420. 

10.  Prohibition  of  wooden  buildings.]  A  borough  has  no  implied  authority 
to  prohibit  the  erection  of  wooden  buildings  nnder  penalty.  Kneedl^rw, 
Borough  of  Norriitown  (Penn.),  888. 
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MUNICIPAL  CORPORATIONS  -  OarMnued. 

11.  SnfKM-wator.]  A  municipal  «>rpormtion  maj  not,  in  oonneotkm  with  an 
alteration  of  the  grade  of  a  street,  collect  the  sarface  water  by  artificial 
drains,  divert  it  from  its  natoral  flow,  and  discharge  it  upon  the  land  of 
a  proprietor.    Inhabitants  of  West  Orange  v.  FiM  (N.  J.),  670. 

See  Constitutional  Law,  467. 

NAVIGABLE  STREAM. 
Bee  Watbb  and  Watbr-coubsb,  146. 

NECESSARIES. 
Bee  MABBiAeB,  397. 

NEGLIGENCE. 

1.  AUowing  oattlo  to  get  on  railway.]  One  whose  cattle  stray  upon  a  rail- 
way, where  they  are  ran  over  by  a  train,  which  is  damaged  by  the  colUsioOf 
is  liable  to  the  railway  company  therefor  if  he  was  negligent  in  his  care  of 
the  cattle,  bat  not  otherwise.  AnnapoUe  and  Elkridge  B.  B.  Co,  ▼.  BoAi- 
iein  (Md.),  711. 

8.  Doty  toward  trespasser.]  A  railroad  company  is  not  liable  for  the  death 
of  one,  who  whUe  walking  on  its  track  without  right.  Intermeddled  with 
a  torpedo  which  had  been  placed  there  as  a  danger  Bignal,  and  was  killed 
by  its  explosion.    Oarter  ▼.  Oolumbia  and  CheenvUte  B.  B,  Co,  (S.  C.),  754. 

8.  Bvidenoe  —  nnlsaiioe.]  In  an  action  for  an  injary  sastained  by  a  passer 
on  a  highway  on  the  lands  of  the  A.  Biining  Company,  by  being  struck 
by  a  stone  from  a  blast  fired  by  the  B.  MiningjCompany,  evidence  of  an 
agreement  between  the  companies  that  each  may  throw  rocks  on  the 
other's  adjacent  premises  in  blasting  is  incompetent  Beauehamp  y.  8agi~ 
nav  Mining  Co.  (Mich.),  80. 

4b  Proximate  oanse.]  In  an  action  for  a  naturally  fatal  Injoiy  by  negligence, 
the  defense  that  the  sufierer  died  from  an  independent  disease  is  not  made 
out  unless  it  is  clearly  shown  that  death  must  have  ensued  independent  of 
the  injury.     Id. 

8.  Obstmotion  of  sUlowalk.]  A  cotton  bale  temporarily  set  up  on  a  sidewalk 
awaiting  deposit  in  a  warehouse,  fell  upon  and  injured  a  person.  Heid, 
that  the  warehouseman  was  liable.    Maddox  v.  Cunningham  (Ga.),  GOO. 

Oontributory.]  See  Insurance,  816. 

ifiw  Akiicalb,  400;  Highway,  644  ;  Infakot,  865;  Landlord  aiyd  Trnaut, 
844 ;  Mastbb  and  Servant,  28 ;  Municipal  Corporation,  6, 62, 847, 864; 
Railroad,  628  ;  Sunday,  801 ;  Tblboraph,  480. 

NOTES. 
OoQsUtotional  law  ^  civil  righto— separate  Mteote  for  Miflni  ^liltoo.  Ml 
discrimination  by  flurrlars,  ola,  il0. 

"■  ■"  ex  post  facto,  641. 
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NOTES  —  OmUiitui. 


184. 
OMmiaBl  law  —  Imiwnj  of  anlmalii,  flQ. 
-^  8elf-«xciilpatliig  declAifttions,  74. 
GMft  —  by  father  to  child  —  when  Tmlld  m  against  cndltaH^ 
WiiWiayiP  ^  where  xelaHon  of  gaeet  eeaaea,  488. 
NegUganoa  —  contribntofy — aeddent  inaoranoe,  818. 
~^-  straying  from  highway,  648. 

Nagokiabla  Instromant  —  aetion  against  drawee  of  onaooaplad  eback.! 
—  distlnotlon  between  biU  of  ezcliange  and  clieck«  188. 
Blatnta  —  **  internal  improTement,"  116. 
Sttttday «-  negligent  injary  to  traveller  on,  804. 
Bun/ty —  lights  as  against  insolvent  oo-suxety,  885^ 
<^—  extension  of  tax  collector's  time,  406. 
Valagnph  onmpanias,  486. 

tiff  if  ui  of  jonasr  by  oannailatina  of  ls(tar,  Wtt. 

NoncB. 

.]    J3ee  Fb^ud,  17a 

NBGOTIABLB  INSTRUlfENT. 

i.  Aotion  against  dxaaraeof  oheolit  ^  implied  aooaptaDoa.]  No  aetion  ttss 
in  favor  of  the  holder  of  a  chedL  against  the  drawee  for  non-aooeptance,  bat 
if  the  drawee  settles  with  the  drawer,  retaining  Jnst  enough  to  pay  tlit 
cheek«  a  promise  may  be  implied  therefrom,  on  which  an  action  may  bt 
maintained.    Savior  v.  Buthang  (Penn.),  868: 

S.  AttOHMy's'  £sas.]  A  provision  in  a  note  to  pay  all  costs  and  cfaaigea  for 
collecting  it  renders  it  non-negotiable.  Mof^^amd  ^yfUming  mnd  Mamh 
faotwring  Gompanjf  v.  Ifmrnnan  (Md.),  760, 

$•  What  is  bilL]  An  order  in  writing,  addressed  to  an  individnal,  to  pay  a 
certain  Bum  of  money,  on  a  certain  day  in  the  fntoie,  without  giaca,  ton 
third  person's  order,  is  a  bill  of  exchange  and  not  a  dieck.  BamUg  v 
JeUe  (Oreg.),188. 

%.  Pf — T*n— w<i«m  ]  A.  contemporaneons  memorandom  indorsed  on  and  re- 
ferred to  in  a  note,  providing  that  the  note  is  not  to  be  binding  onlessa 
certain  other  described  note  shall  not  be  paid,  destroys  its  negotiability. 
Ofimiton  v.  Rtmea  (Neb.),  186. 

S .  Waiver  of  protest  —  estoppel.]  At  the  maturity  of  a  note  the  holder  ds 
manded  payment  of  the  apparent  indorser,  and  he  refosed,  bni  to  save 
the  expense  of  protest,  he  wrote  over  the  indorsement  the  words  **  protest 
waived."  In  an  action  against  him  he  testified  that  al  the  same  time  he 
notified  the  holder  that  the  indorsement  was  forged,  but  the  evidence  en 
thai  point  was  ermflictlng.  EM,  that  if  tha  holder  was  misM  by  thut 
net  to  his  ii^ury,  tha  daisndant  was  stopped.  Bo&intom  v.  BmrmB 
(Fla.),81 
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NBGOTIABLB  INSTRUMENT  -  0atUhiU4d. 

6.  Bronwi  fior  not  priwitiiig  lor  p«ym«it]  The  insolTencj  of  an  Mcepior 
does  nd  exonse  the  omifliion  of  preeentment,  demand,  and  noliee  of  non- 
pajment.    ffamU^  v.  Mte  (Oreg.},  Id9. 

NUISANCE. 

Jay-window  —  onUnanoe  —  injimotfon.]  A  bay  window,  in  the  aeoond  atoiy 
of  a  dtj  house,  sixteen  feet  above  the  sidewalk  and  projecting  three  feet 
six  inches  beyond  the  building  line,  is  a  public  nuisance  which  cannot 
be  justifled  by  ordinance,  and  its  construction  may  be  enjoined  by  the 
pablic    Beim&r^s  Appeal  (Penn.),  878. 

8$$  MUHIOIFAL  COBFORATION,  108 ;  Nbqliobnob,  80. 

OFFICBB. 

;^Pi]blio--dadiiotloiifirom  salary  far  sidknass.]  A  derk  of  a  municipal  board  of 
education,  employed  on  a  fixed  salary,  who  is  allowed  an  indefinite  leave 
of  absence,  on  aoount  of  illness,  is  not  subject  to  deduction  from  his  salary, 
in  the  absence  of  any  prorision  to  that  effect  in  the  permission.  O'XdOfy 
▼.  Board  of  EdueaUan  (N.  Y.),  156. 

'^ .'\  Where  distinct  portions  of  the  same  building,  are  used  for  a  shop  and 

for  a  dwelling,  and  have  a  common  outer  entrance,  an  officer  in  enfoffdng 
process  may  brsak  it.    8ioam$  ▼.  VincmU  (Mich.),  87. 

OPINION. 
As  BviDXiroB,  761,  704. 

ORDINANCE. 
6e$  MinnozpAL  Ck>RFOBATioN,  184 ;  NuzaABOB,  898. 

PARENT  AND  CHILD. 

,lm  Oontraot  for  board— evidenoe.]  Where  a  son  supports  his  decrepit  parents 
in  his  own  house,  the  presumption  that  it  is  gratuitous  may  be  overcome 
by  declarations  by  the  parent  of  an  intention  to  pay  ;  but  the  parent's 
declarations,  not  in  the  son's  presence,  cannot  prove  a  contract  more 
favorable  for  himself.    MtO&r^a  Appeal  (Penn.),  894. 

;^  Mother's  tight  of  action  for  injury  to  ohild.]  The  father  being  dead,  the 
mother  has  a  right  of  action  for  injury  to  her  minor  child  living  with  her 
and  supported  by  her.  County  Oonmimanen  of  Biar^fifrd  O^un^  ▼• 
BanMan  (Md.),  789. 

See  Fraud,  696 ;  Odt,  684- 

PARTNERSHIP. 
Bee  BxBCunoK,  474. 
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PENSION. 

ID^gal  oontraot  lor  mvlciM  In  prooaring.]  An  aUomej  hftTlng  received  the 
Btataiory  fee  for  procaring  a  peneioa  cannot  maintain  an  action  ag^nst  a 
third  person,  bj  whom  he  was  originally  emplojed,  npon  his  agreemeBt 
to  pay  him  tho  reasonable  value  of  his  senrioes  Woleattr,  ^HamU  (fiMmL), 

POSSESSION. 
6i$  Trbspabb,  708. 

PIUNCIPAL  AND  AGENT. 
5m  Aokhct,  814. 

PRINCIPAL  AND  SURETY, 
See  SuRBTT,  389. 

PBIVILEGED  COMMUNICATIONS. 
See  Attornst  and  Clibmt,  88. 

PROMISSORY  NOTE. 

See  NbGOTIABLB   iKBTRmOERT. 

PROTEST. 
SeeNmaoTiABLK  Instruiobkt. 

PROXIMATE  AND  REMOTE  CAUSE. 
8ee  Nbouobncb,  80. 

PUBUC  POLICY. 
See  Contract,  891,  612. 

RAILROAD. 

Iiidl)lllty  for  negUgent  oonstmction  of  highway  cro«lng.]  A  lailroad  com* 
panj  is  liable,  for  negligent  construction  of  a  highway  crossing,  to  a 
irayeller  on  the  highway  injured  thereby.  Jfannv.  Oeniral  VerwMtU 
McOroad  Company  (Vt,),  628. 

RELIGIOUS  SOCIETY. 
See  EccLBBiABTiCAL  Law,   449. 

RESPONDEAT  SUPERIOR. 
I  See  Mabtbk  and  Sbrtaht. 


i 


SALE. 

IMUvery  —  change  of  possession.]  Failing  debtors  delivered  to  a  heavy 
creditor  a  bill  of  sale  of  12,000  bushels  of  charcoal  in  pits  on  the  vendor'i 
land.     The  vendees  a  few  days  afterward  sent  a  person  who  marked  the 
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SALE  —  CanHnued. 

pita  with  their  Dftme.  This  penon  remained  la  ohuge  of  the  ptte  m  few 
days,  and  after  him,  a  neighbor  was  requested  to  look  after  the  pita,  and 
▼iflited  tliem  every  day.  Held,  a  valid  change  of  pomaiina  aa  againat 
other  creditors.    Ibgnina  v.  Kyle  (Nov.),  442, 

UtoBowiaad    aotfcm  ioat  prioo.]    See  Gomtbact,  488. 

SCHOOLS. 
Separate,  ior  oolored  ohildrea.]    J3ee  CovtrmunoisAL  Law,  288» 

SIDEWALK. 
Obstmotion  o£]    See  Nbgugbncb,  600. 

SLANDER  AND  LIBEU 

L  Oontlaiioiis  transaotion — innnendo.]  Where  an  alleged  libel  charges  se 
dacUon,  adultery  and  abortion,  as  parts  of  a  continuous  transaction,  the 
plaintiff  cannot  by  confining  the  innuendo  to  a  portion  limit  the  defend, 
ant's  right  to  justify  it  as  an  entirety,  and  to  show  that  the  plaintiff  had 
DO  reputation  that  could  have  been  injured  by  any  part  of  it.  BcUhbriek 
V.  DetraU  Poet  and  Tribune  Co.  (Mich.),  68. 

flb  Irony  —  evidence  —  suhaeqneiit  pnhlioation.]  In  an  action  of  libel  for 
ambiguous  or  ironical  words,  evidence  is  competent  to  show  the  applica- 
tion and  interpretation  put  on  the  words  by  the  plaintiff's  acquaintances; 
and  evidence  of  subsequent  hostile  publications  and  oral  declarations  is 
admissible  to  show  the  animus.     Knapp  v.  ^^lUer  (Vt.),  618. 

8.  Province  of  court  and  Jury.]  In  Biaryland,  in  a  civil  action,  the  question 
whether  a  publication  is  libellous  or  not  is  for  the  court.  NegUy  v.  9hr. 
rot0(Md.),  715. 

STATUTE. 

I.  ''Internal  improvement. "]  A  water  gnst-miU,  for  public  use,  and  under 
public  regulation,  is  a  work  of  **  internal  improvement,"  within  a  statute 
authorizing  the  issue  of  public  bonds.  Ttomt  v.  Merrick  OcurUy  (Neb.), 
111. 

3.  Zneotion  inlienof  win.]  Under  a  statute  giving  the  widow  the  right  to 
renounce  the  provisions  of  her  husband's  will  in  her  favor,  and  take  instead 
"  one-half  of  the  whole  estate,*'  she  takes  only  one-half  of  the  estate  after 
the  payment  of  debts.    Hanna  v.  Palmer  (Ool.),  524. 

STATUTE  OF  FRAUDS. 

Oootract  not  to  be  patterned  in  a  year.  J  An  oral  agreement  by  which  one 
furnishes  the  use  of  a  stallion  for  the  mare  of  another,  and  promises  to 
pay  him  a  certain  sum  for  the  foal  when  five  months  old,  is  within  the 
statute  of  frauds.    Qra^ee  v.  Cook  (Ind.),  462. 

STREET. 
See  Municipal  Cobforation,  108. 
Vol.  XLV  — 104 
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SUNDAY. 

WifHfrf  m  wfllftd  la^atf  mu]  If  the  vMMlvfoM  while  MUtair  for  pIcMoro 
on  SnndAj  Is  iojued  bj  a  oolliirioii  with  another  ▼bmbI^  prodaoed  hj  the 
nigUgenee  of  ihoae  la  ehaige  of  the  latter,  he  cannot  reeoTor  againMihe 
owner^;  bnt  he  maj  reeo?er  if  the  act  waa  wanton  and  malidona  and 
within  the  aoope  of  their  emplojment.  WaOaee  ▼.  Mnrimmiik  Bmr  mmi 
Jfam^aHamamd  Siprm  Oo.  (Maaa.),  80L 

SUBETT. 

L  Bigfata  aa  agnfaat  JaaolvaBt  oo-aanftj.]  The  holder  of  a  note,  bj  anange- 
ment  with  a  solvent  soretj  on  It,  proved  it  agninal  the  Inaolvant 
of  another  anretj,  and  aarigned  the  note  and  the  eialmagalnat  the 
to  the  eolTent  anietj,  who  paid  him  In  f nlL  Aid,  a  paTment  of  the 
note,  and  that  the  proof  waa  properl j  expunged,  and  that  the  auetj  oooM 
proYo  only  one-half  againat  the  inaolTent  eetate.  althoogh  he  woold  re- 
ceive not  more  than  half  of  what  he  had  paid  if  allowed  to  |Move  In  foIL 
New Be4fifrd  ImtUuHanfar  aaein^T.  IfoMarnqr  (Maan.),  280. 

&  On  tax  ooQaolor'B  bond—  enrtewdrniotftjaia.]  A  anretjonatax  eoUee- 
tor's  bond  ia  not  leleaaed  bj  anbaeqnent  ezteaakm  of  the  ooUeetor^a  time 
bj  the  leglaUtue.    Sktte  t.  Strinn^  (Bfiai.),  40& 

8$$  MoBTeAOB,  706. 

TAXATION. 

1.  When  monasr  paid  upon,  raooranibla.]  Toreemrertazeapaldtoamnnkipal 

corporation,  it  moat  appear  that  the  tax  waa  whollj  nnaathorlaed ;  that 
the  amoont  waa  actoallj  received  bj  the  oc»poratlon ;  and  that  It  waa  paid 
nnder  compulaion,  to  preyent  the  immediate  aelsore  and  sale  of  plalntiiPe 
goods,  or  arrest  of  hia  person.  Volontarj  pajment  accompanied  bj  pro- 
test,  will  not  suffice.  Firtt  NiaHanal  Bank  of  Amerioui  t.  Mof^,  eu. 
(Ga.),  476. 

2.  Himnptlan.]  A  statute  exempting  the  propertj  of  a  railroad  companj  and 

its  sharas  from  taxation  exempts  the  companj  from  all  taxation.  Wmih 
V.  WUmngUm  and  WMon  BaOroad  Oo,  (N.  C),  679. 

BqpiaUty.]  5m  Gonstitutional  Law,  679. 

TELEGRAPH. 

NagUgenoe  ^  repeating  —  ragolatlon  of  «zemptlOB.l  A  telegraph  companj 
received  the  following  message  for  transmission:  '*Oover  two  hondred 
September  and  one  hondred  August,  *'  and  transmitted  It  '*  Cover  twohnn. 
dred  September  and  two  hundred  August.  *'  The  expresriana  were  com- 
mon and  well  understood  in  the  cotton  trade.  HM,  that  the  companj 
liable  for  the  full  amount  of  damage  auflbred.  althoagb  the  meassgi 
not  repeated  according  to  Its  regulation,  and  although  in  anch  etasa  Us 
regulation  undertook  to  limit  Its  Uabilltj.  WuUm  Uwlom  7U.  Or.  v. 
BianehardiiH.),  460. 
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TIMBER. 

to-otfLj  oM  Idmnk 

TRADB-MABK. 

1.  BoftL]  "  Bojri  '^tta  Pfl*  a  vmltd  trude-imA  lor  a  pftfttookggnideol  goofc 
BoyoXBMfng  Powder  Oo.  t  iS%«rr0B  (N.  T.X  289. 

a.  <<  SHoed  "  or  diiMotad  pusslaplotiirM.]  **  Slioed  aaimala,''  "  ■Uoedbiids." 
and  "sliced  objects**  are  a  valid  tiade-mark  when  med  to  defllgnale  die- 
Bected  poxile  pictnree  for  children.    Btiehaw  t.  Baker  (N.  T.)»  109* 

3.  TxkdAk  —  dlMOlotloii  of  |Murtnerahip.]  On  the  diaaolntion  of  a  partner 
ship  either  partner  maj  continae.  to  nae  the  trade-marks  unless  he  has 
spedficallj  transferred  or  expresdj  divested  himself  of  saah  light, 
BoMfrd  ▼.  OawM  (N.  T.),  196. 

TRESPASS. 

!•  ffnsisssinn.]  Under  paper  title  apparentl j  good,  aetnal  possosiloii  of  pari 
of  the  land  described  is  sufficient  to  maintain  iwspsss  fbr  entqr  upon  aiif 
part  of  it.    P^ker  ▼.  WaOiM  (Md.),  708. 

ft  Adveno  possssslon.]  Oceasionallj  digging  sand  on  tks  Ind  sad  ssllliv 
it  does  not  amount  to  ouster.    13. 

See  Nasuesraa^  781 

TRIAL. 

Allowing  Jury  to  take  lastarooHoBs  to  room.]  It  Is  not  omr  for  tks  Jndlge  to 
allow  the  Jnrj  to  take  to  tlieir  room  writtsn  fnsferastlQiis  askod  Iqr  one  of 
the  parties  and  refosed.    XonpMrCAf  ▼.  (htmtU^  (Neli.X  117 

TROVER. 

mihi  of  possssslon.]  In  trover  against  a  shsrl^s  sAsar  far  a  wvongfai 
ssliaie  of  chattels  on  execution,  the  delsndsal  msf  sh^ir  thai  tlio  plaintif 
had  no  right  of  possiwlon  in  his  osm  mmm.  Bemme  w.  VkieetU 
(lfidi.),87. 

o£ daauigss Ib.]    JBee'DAMLMom. 


TRUST. 

hss|dng  up  a  aMaoBMaiL]    A  provision  by  will  iar  porpolaallj 
lag,  sdornlag  and  lopalftaif  a  private  mortnsiijrmoaniiisal  Is  void.    JSSstai 
▼.  J9M«(lfMiw),ML 

USAGE. 
CovTRMrr,  61. 

UVURT. 
J  Aa9laaadoln8oBthOHallaa,pagaMalaHorthOiupa* 
lla%sseaiada«oflisgaof  laadsinSoiiihOHallaa,apQa  lataisil  lawftol 
ftl  iOath  OMqIiBa  bat  asorkras  In  North  OMoliBa,  Is  saftiNaalils  la 
CaiaUna.     Thamionw.  2)e(m(S.0.),'M. 
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USURT  ->  CkmUnued. 

8.  PMTMaal  difnM.]  JJmuj  is  a  defense  peiWMl  to  Ihe  deMor.  £m  ^ 
^hwiiftr  (W.  VikX  M0. 

VENUB. 

VBRDICT. 
Sm  Jukt,  (M. 

WARRANTY. 
Bee  Damages,'  608. 

WATER  AND  WATER-00XTR8E, 

WlHi  Is  aavlgidble  ■tieem.J  A  streftm  navigable  for  mfll-li^  and  ■mall 
boats  at  high  water  maj  not  be  diyerted  for  private  uses.  J9ka»  ▼.  Omoeg^ 
lr&»  Company  (Oreg.)»  ^^* 

iocfina  waiter.]    See  Muhioipal  Gobfo&atioh»  070. 

WAT. 

Bt$  MuHICIPAL    OOBFO&ATlOir,  QSl 

WILL. 

I.  Owipellstion  —  iifviwoi  of  former  —  evldenoe.]    The  mere  caneellatloii  of 

'  a  will  containing  a  claase  reyoking  former  wills  does  not  reyive  a  former 
will,  but  the  subsequent  declarations  of  the  testator  are  oompetent  to 
show  that  he  meant  to  reviye  a  former  and  existing  will.  Pickene  y. 
Dams{UtmB.),  822. 

Sl  Legacy  when  ofaarged]  A  testatrix  appointed  her  eldest  son  exeeutor,  and 
gaye  him  all  her  property,  he  to  pay  her  debts  and  the  school  and  college 
expenses  of  her  younger  son,  making  no  other  proyision  for  the  younger 
son.  Her  personal  property  amounted  to  f20,  and  her  real  estate  to 
(1,500.  Beld,  that  the  legaey  was  a  charge  on  the  real  estate.  l%a§er 
▼.  Finnegan  (Mass.),  285. 

ti  Ufo  aatat*  or  fee.]  Where  the  testator  gaye  "  to  my  daughter  Nancy  sU 
my  real  and  personal  estate  of  eyery  description  and  all  the  money  doe  lo 
me  to  nse  and  dispose  of  as  she  may  think  proper  during  her  natural  life 
profided  she  maintains  and  supports  her  mother  decently  daring  her 
lite,"  there  being  no  remainder  oyer  or  residuary  clause,  Md,  that  Nancy 
took  a  fee.     Oanedif  y.  Jimet  (8.  C),  777. 

4b  Uncertainty — oondltioii  for  seotSKlan  education.]  A  bequest  on  eonditlsB 
that  the  beneficiary  shall  be  educated  in  the  Romaa  CathoUe  faith  is  not 
mneertain,  impossible,  against  pnblie  poUqy  nor  UMOasfeitvtloiHa.  Mt^ 
w.  aNM  (8.  C).  785. 
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WILL  —  Continued. 

ft.  WordBOi  puxdhum or  llmtofeinn .  J  Under  a  deyiaeof  a  lann  to  A.,  for 
his  aapport  **  and  estate  to  be  bequeathed  to  his  childr^en  daring  their 
nataial  life,"  A.  take* but  a  life  estote.     OyiUr  ▼.  (^j/ator(Penn.),  888. 

See  Trust,  806. 

WIDOW. 
Proadamto  p«y  dabt  coatnoUd  In  maniags.]    See  Marbiaoi^  687. 

WITNESS. 
Wifoi^pdiistlinsband.]    See  Criminal  Law,  412^ 

WORDS. 
^Internal  improvement."]    jSIm  Statute,  111. 
"  XiOttery  "]    See  Criminal  Law,  47. 

**  Office  or  plaoa  of  trust  or  profit.*']    See  CoNarrnniONAL  Law«  ii77. 
**  Peaoa.'*]    See  Municipal  Corporation,  184. 
''PnbUo  QMS."]    See  Bminbht  Domain,  dSik 
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